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tn^enyi^''tbe exisMnce of any Rssignablc 

bouhdstaOte mipreme power, I added," " un- 

. teu trbcre limited by exproa convcntioD:" 

, ■,*^4>t.t£9 Exi^tion I could not but Bubjom. 

*>, ■ Our Author, indeed, in that pausagc in which. 

; ' short as it is, he is the most eipUcit, le«ve«, 
we may ohierve, no room for it. " How- 
ever they began," raya he (speaking of the 
seveml forms ol government) — " however 
they begun, and by what right soever [hey 
subaiBt, there is and miiit be in all of them 

an authority that ia absolute " To aay 

this, however, of all goverumenta without 
eiceptioa; — to say that no nsaemblage of 
men can cubust in a Bt&te of government, 
without being subject to some owe body 
wEiose Butbority standi unlimited to much as 
by convention;' — to say, in short, that not 
even by eonventioR can any limitation be 
made to the power of that body in ■ Rtate 
which in otherreepectsiB supreme, would be 
saying, 1 take it. rather loo much: it would 
be sajing that there is no sucli thing as go- 
vernment in the Oerman Empire ; nor in the 
DutchProvinresi nor in the Swiss Cantons: 
nor was of old in the Achoan league. 

XXXV. In tbia mode of limitation I see 
not what there 'u that need lurpriac us. By 
what is it that anj' degree of power (meaning 
jiolitiail paarrj u established? It is nei- 
ther more nor less, aa we have already had 
occasion to observe,! than a habit of, and 
disposition to obedience : habit, speslcing 
with reapect to pati acts ; diipoiitinii, with 
respect to future. This dispoBition it Is as 
easy, or I am much mist^en, to conceive as 
being absent with regaid to one sort of acts, 
as present with regard to another. Fur a 
body, then, which isio other respects fupreme, 
to be conceived as being with respect to a 
certain sort of acts limited, all that is necea. 
Bory is. that this sort of acts be in its de- 
scription distinguishable from every other. 

XXXVi. By mcnnsof Bconvention. then. 
we are furnished with that common signal 
which, in other cases, we detpurcd of find- 
iog.t A certun act is in the instrument of 
convention specified, with respect to which 
the government if therein precluded from 
issuing a taw to a certain effect : whether to 
the effect of commanding the act, of permit- 
ting it, or of forbidding it. A htw is issued 
to that effect notmthstanding. The is^ing, 
then, of such a law (the sense of it, and like- 
wise the Bense of that part of the convention 
which provides agvjnst it being supposed 
clear} is a fact notorious and visible to all : 
in Ihe issuing, then, of such a law, we hare a 
liKt which is capabU of beingtaken for that 
common eignal we have been speaking of. 
These bounds the supreme body in question 

• riJi lupra, par. 36. 

t nrft.«pra,ch.i.p«. lS,nolet*,] 



has marked out to its authority: of such ■ 
demarcation, then, what ia the effect? Either 
none at all, or tUs : that the disposition to 
obedience crailines itself within these bounds. 
Beyond them the disposition is stopped &om 
extending : beyond thetn the subject is no 
more prepared to obey the goreniing body of 
his own state, than tlut of any other. What 
difficulty. I say, there should be iii conceiv- 
ing a state of things to subaist in which the 
supreme authority iB thus limited, — what 
greater ditfieully in conceiving it with this 
limitation, than without any. I nuuiot see. 
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alike conceivable: whether alike expedient, 
— alike conducive to the happiness of the 
people, is another question. 

XXXVII. God forbid, that from any thing 
here said it should be concluded that in any 
society any convention is or can be made, 
which shall have the effect of setting up an 
insuperable bar to that which the parties 
affected shall deem a reformation : .— God 
forbid that any disease in the constitution of 
a state should be without its remedy. Such 
might by some be thought to be the case, 
where that supreme body which in such a con- 
vention was one of the contracting parties, 
having incorporated itself with that which 
was the other, no lunger subsists to give any 
new modification to the engagement. Hany 
ways might however be Found to make the 
requisite alteration, without any departure 
fi-om the spirit of the engagement. Although 
that body itself which contracted the engage- 
ment be no more, a larger boib), from whence 
the fir«t is unilerslood to bave derived \\s 
title, may still subsist. Let this larger body 
be consulted. Various are the ways that 
might be conceived of doing this, and that 
without any disparagement to the dignity of 
the subsisting legislature : ofdiongit, t mean, 
to such efTi!CI, ss that, should the sense of 
such larger fcorfy be fevourahle l« the altera- 
tion, it may be made by a kw, which, in tbli 
case, neither ought to be, nor probably would 
be, regarded by the body of the people as a 
breach of the convention. [A] 



\h\ In Great Britain, for instance, BU];|»Be It 
were deemed necesaary Co malte an alieroUon In 
the act of Union. If in an arlide siipuUud in 
favour or England, there need be no ditficuliy, 
so thai there were a minority for (he allenidEio 
among the EnRlisb luemhen, without rechontng 
the Scotch. The only difficulty would be with 
respect to an article stipuhited In favour of Scot- 
land; on account, to wit, of the small number 
of the Scotch membets, in comparison with the 
English. In such a case, it would be highly 
cijSdient, to say no more, for (he «»ke of pre- 
lervinE the public faith, and to avoid Irritating 
the body of the nation, to take some method for 
making the eslablishtnent of the new law de- 
pend upon their seotlmenti. One such method 
might be sa follow! ;~I^ ibc new law in ques- 
liun be enacted in the comnion form ; but let IV 
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XXXVIII. To return for t> mnmeut to 
the Ungoage used tiy those whu ipesk of the 
■uprente power u being limited iii its own 
tiBlure. One tbing I would wiib to bave 
remembered. What is faere nid of the im- 
proprirtj', and e\H influence of tbat kind of 
di»eoune, is not inlended to convey the 
smallest ceneure on tboie who ttie it, u if 
intentionally accessary to tbe ill eSectf it baa 
a lendendy to produce. It is ratbcr a mia- 
ftirtune in tbe language, tban a ftult of any 
penon in particular. The original of it is 
loit in the darknrae of antiquity. We inhe- 
rited it from our &thers, and niaugre h1] its 
incanvcniences. are likely, I doubt, to trans- 
mit it to our children. 

XXXIX. I rnnnotlook upon this asamere 
dispote of worda: I cannot help persnading 
myaelf, that the disputes between contending 
partiei — between the defenders of a law and 
the opposers of it, would stand a much better 
chance of being adjusted tbun at present, 
were they but explicitly and constantly re- 
ferred at once to the principle of utility. 
Tbe footing on which this principle rests 
eirery dispute, it that of matter of fact: Chat 
is, ^ture lact — the probability of certain 
filture condngencies. Were the debate, then, 
candacted under the auspices of this prin- 
fjple, one of two things would happen ; either 
men would come to an agreement concerning 
that probability, or they would see at length, 
■Her due ditciisnon of [he real pounds of 
the dispute, that no agreement was to be 
hoped for. They Would, at any rate, see 
rlearly and eiplidtly the point on which 
ibe ifiio^eellient turned. Tbe discontented 
party Hould then take their resolution to 
teutt or to eubmit, upon just grounds, ac- 
rording as it should apppear to them worth 
their while — according to what should appear 
to them the importance of the matter in 
difpule — according to whut should appear 
to them tbe probability or improbability of 
HMeaa — atearding, in short, ai the nuschitfi 



deferred to a distant period, 
Hippoae a feat or two: let It then, ai ibe end of 
that period, be in force, Dnleis petitioned against 
by penora of audi a deKripnon, and in auch 
Dumber, Bi might be auppcsed iairly to lepre- 
■Dl thcientimenuof [he people in general; per- 
son, te instance, of thedescnptlonof thnewho 
at tbe tine of [be Union, constl[uted the body 
of rlrctors. To put the talidily of [he law out 
of diipuu. il would be necenary the fsn upoti 
which It wu niade ultimately to depend, shoiild 
bets it* nalBic loonolennu to be cvnuorertrd. 
To deiermhw, tbereron, whether [he condiliani 
■pon which the invalidation of it ns made to 
depend, had been comiilied with, i» wliai must 
beleA to [lie simple dedaratian of wme petsun or 
pcnona; for instance, the King. I offei [hln only 
aa • gewtal idea, and as one aoiongsl many [hat 
pctfaa^ might be ofTered In the same view. Il 
WiQ not be expected that I hhould here answer 
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of aubniiitioK ihoulJ aypear to btar a let; iie 
a greattr ratio to Hit miachiefi of reeiatancr. 
But tbe door to reconcilement would be 
much more open, when they saw that it 
mii;ht be, not a mere affair of passion, but 
a dilTerenee of judgment, atid that, for any 
thing they could know to the contrary, a sin- 
cere o^. that was the ground of quarrel- 
XL. All else is but womunish scolding and 
childish altercation, which ia sure to irritate, 

and which never can persuade /say, the 

legislature " cannuC do this — / say, that 
it con. / say, that to do this, exneda the 
bounds of its avtkority — / say, it does nof." 
It is evident, that a pair of disputant* set- 
ting out in this manner, may go on irritating 
and perplexing one another for everlasting, 
without the smallest chance of ever coming lo 
an agreement. It is no more than announcing, 
and that in an obscure and at the same time 
B peremptory and captious manner, tbcit op- 
posite persuasions, or rather affections, on u 
question of which neither of them aets him- 
self to discuaa the grounds. Tbe question 
of utility, all this while, most probably is 
never so much as at all brought upon the 
carpet ; if it be, the language in which it ia 
discussed is sure to be warped and clouded 
to make it match with the obscure and en- 
tangled pattcrti we have seen. 

XLL On tbe other hand, bad tbe debate 
been originally and avowedly instituted on 
the footing of utility, the parties mijfht at 
length have come to an agreement ; or at 

leait to a visible and explicit issue " /say, 

that the mischiefs of the measure in question 
are to tvch an amount — / say, not so, but 

to a 'ei9 /say, tbe benefits of it are oidy 

to sucA an amount — /aay, not so, button 
greater." — This, we see, ia a ground of con- 
troversy very different from the former. The 
question is now manifestly a questioti of con- 
jecture concerning so many future contingent 
matters of (act: to solve it, both parties then 
are naturally directed to support their respec- 
tive persuasions by the only evidence the 
nature of the case admits of; — the evidence 
of such post matters of fact as appear to he 
analogous to those contingent future ones. 
Now these iiasi facU are almost alwBy« nu- 
merous; so numerous, that till brought into 
view for the purpoae of the debate, a great 
proportion of them are what may very birly 
have escaped the observation of one of tbe 
parties: and it is owing, perhaps, to this and 
tiothitig else, that that party is of the per- 
suasion which sets it at variance with the 
other. Here, then, we have a plain and open 
road, perhaps, to present reconcilement : at 
tbe worst, to an intelligible and explicit issue 
— thai i^, to such a ground of difference as 
may, when thoroughly trodden and explored, 
be found to lead on to reconrilument at the 
U*t. Men, let them but 0(^ clew); under- 
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duid ODE BDother, will not be long ere they 
agree. It is the perpleiitf of ambiguouB and 
sophiiitical diBfUune tbat, tvhile it distract* 
and eludes tbe apprehension, atimulatea and 
inSaiiies the paaeionB, 

But it is now hi|^ timp we should return 
to our Author, from wbooe text we have 
been insennibty led astray, by the nicety and 
iiitriRHFy of tbe question it seemed Co offer 



BUTT or THE BnPBEME FOWKl TO 

t. We now come to tbe but topic touched 
upon in this digrewon: a certain "duly," 
which, acctn-ding to our Author's account, 
tbe supreme power liei under : — tbe dufy of 

II. " Thu» ha," «nys he. "a« lo the right 
of tbe supreme power to make laws; but 
briber, it is its duty likewise. For tinct tbe 
respective members are bound to conform 
themselres to the will of the state, it is e^- 
giedicnt that they receivt directions from the 
state decUrnlory of that its will But n'nre 
it is imposBible, in so great a multitude, to 
give injunctions to every pnrticuW man, re- 
latire to each pnrticular action, therefore the 
state establishes general rules for tbe perpe- 
tual information and Erection of all persons, 
in all points, whether of poutive or negative 
duty. And this, in order that every mui 
may know what to look upon a; his own, 
what as another's! what absolute and what 
relative duties are required at bis bands \ 
what is to be esteemed honest, dishonest, or 
indifferent; what degree every man retains 
of bis natural liberty; what he bsf given up 
■a the price of the benefils of sodely ; and 
after wiut manner each person is to moderate 
tbe use and exercise of those rights which 
the state aiisigns him. in order to promote 
and secure the public trvnquillity." 

IIL Still as obiciu'e, still as ambiguous as 
ever. Tbe "tupreme poicer" we may re- 
member, according to the dellnition so lately 
given lA it by our Author, and so ol^en 
■poken of, is neither more nor less than the 
jjower lo make laies. Of this power we are 
now told tbat it it its " daty" to make hiws. 
Hence we learn — whst? — that It is its 
" i/ufir" to do what it does 1 to he, in short, 
whst it is. This, then, is what tbe paragraph 
now before us, with its apparatus of "for»" 
and "ftWs," and "tiiicet," is designed to 
prove to us. Of this stamp is tbat meaning, 
at least, of tbe initial sentence, which is ap- 
parent upon the bee of it. 

IV. Complete the sense of the phrase, '■ to 
make Imm i" add to it, in this place, what it 
mnl* in order to he an adequate expression 




of the import which the preceding paragraph 
seemed to annex to it; you have now, for 
what is mentioned as the object of tbe 
"duty," another sense indeed, but a sense 
still more untenable than the foregoing. 
" Thus far." says our Author (recapituhiting 
what he bad been saying before) "as to the 
right of the supreme power to make laws." 
— By this " right," we saw. in the preceding 
chapter, was meant, a right to make laws ■'■ 
all coiM icWioecer. " But further." he now 
adds, "it is its duly likewise." Its ibty, then, 
to do — what? to do the some thing tbat it 
was before asserted to be its right to do — 
to make laws in all eases whatsoever: or (to 
use another word, and that our Author's own, 
and that applied to tbe some purpose) that 
it is its duly to be '■abiolute."' A sort of 
duty this, which will probably be thought 
rather a lingular one. 

V. Meantime the observation which, if E 
conjecture right, he really had in view to 
moke, is one which seems very just indeed, 
andof no mean imporianec, but which is very 
obscurely expressed, and not very obviously 
connected with tbe purport of what goes 
before. The duty he here means is a duty 
which respects. I take it, not so much the 
actual making of laws, as the Uking of pro- 
per measures to sprearfoJroorf the timwledge 
of whatever laws happen to Aoee been made; 
a duty which (to adopt some of our Author's 
own words) ia conversant, not somucb about 
it»iii;*'direction»,"as about providing tbat 
such as ore issued shall be "receieerf," 

VI. Meantime, to speak of the dutiti of* 
supreme power ; ^ of a Ugiilalurc, meaning 
a tnprtme IcgisUturc ; — of a set of men 
acknowledged to be absolute: — is what, 1 
must own, 1 am not very fond of. Not that 
I would wish the lubordiruite part of tbe 
community to be a whit less watchful over 
their governors, or more dinposed to unli- 
mited BubmisBJon in point of tonHuci, than if 
I were to talk with ever so much perempitv 
rinesB of tbe " dutiti" of these latter, and of 
the righu which the former have against 
them:raj what I am afraid of is, running 
into solecism and confusion in discount, 

* Comro. p. *lt. 

, _. does not intend W — 

self, to what are called mrlaphyiiral specula- 
tions; In vhose estimctian the bcnelit of under- 
BUndine eleuly vbat he is speaking of, is not 
worth the bbour. 

1. That mav be said to be my iutij to do (un- 
derstand poliacol duly) which you (or tome other 
person or persons) have a right m have me made 
la do. I have, then, a dvtt tmmirit you; you 
have a KIBIIT as agaimi me, 

2. What you have a right u have me made to 
do (undenund a political right) is thai vbich 
I sin lisble, according to law, upon a irquiii- 
don made on your bcl:air, to be punilhtd lor not 



I 




Ch. v.] 



VH. I underrtand, I think, prctly wcU, 
wfau is meant by the word diitg (political 
duty) wben applied to myself; uid I could 
not peniude myself, I thitik, to apply it ii 
■ regulu didactic diBeoiine 

, liihiil! for withoul the notion of 

^ It (ihatii, of poIb anneied lo »n ao 

■nd accruing on a ccruin account, and irom 



of either 
thevord niiit ii 



. 10 notioD cm 
r^hl or duly. 

L Now the idea belooRiing to 
anmpleonc. To d{/Inc, at nthi 
jtenerallj) lo cj-poHfirf a woid, li 
inake ■ proeren lovaidi reiolving, the idea be- 
longing to ft into simple one>. 

S, For eipounding the word* dulj/, right, 

pBvcr, title, and those other terma of the 

■tanipthat abound aomuch in elhicaand ; 
pmdence, either I am much deceived, oi 
ordj method bj wtiich anj initmction ci 

eon»ejed, ii that which a here eiempliEed. 

expmition framed afui thi< method I would 
term parophraiii. 
(L A doid maji be laid to be expounded bj 

parophraiii, when not that vord alone !g ' 

laltil into other mirJi, but lomc whole «r 
of which it forma a pan, a tranilsied ii 
other ifnlnri; the wordi of which let 
expteuive of juch ideas ai are limplr, 
more immediately rraoltable into iimnl 
than those of the former. Such are th( . ... 
preadre of ivbitanctr and limplc nwdci, in re. 
apect of luch aJifrort terms as are eipreaaive of 
_L,. . L— _iu -'-edmodfi. This, in 

le long rjn, beerpounded toanjf 

inatruciivc purpoie; that is, in terms olculated 
to raise Imaga eiUicr of lubiiaucei percdsed, 
or erf rmolioiij ; — loureea, one or other of whidi 
nery idea must be drawn from, to be a clear one. 
7- The common method of delinin;; — thetuc- 
ihod «/■ gnaii cl d{gire!itiam, as logiciaos call 
It, will, in many cases, not at dl answer (he pur- 
piMC. Among ahatnct terms we soon come to 
audi aa hare no lupcrior genu!. A definition, 
ffrgcnui el di^rcnliani, when applied to these, 

either stop short, or turn back, as it wete, upon 
ilKir, in a circutatt or a rfpdcni. 

8. " Fortitude is a »irtue:"— Very well: — 
but what is ■ virtue ? "' A virtue is a ilispoii- 
tiao :" — Good again : — but what is a dupeil. 
/foul "Adii;>ulflH is a...;;* and there 



lythinf 



Kop. The fact is, a ditpoiltiou has 

nda a not the way to give ua any not 
ismeanlbjrit. " A /wicfr," again, " 
and what la a right S It is a poirer. 
ia an iiiltrrit, says our Author 



w^, in short, were it to define in this tnai 
cnuunetlon or a pepoaition. Ai well we 
say of the preposition through, or of the en 
Mobecauit; a f/trMfA is a — ,oraief 
a . ■ ■. and so go on defiaine them. 
a. OTihisstami). by thehy<> areaome .. 
mental deSnitionat of conscquei 



II leave the raider where they foutul 
ut of this, perhaps, more fully and 

.- __*, I have thrown oui 

br ibc eooaidention of the cut 



I those whom 1 am speaking of as my supremi? 
Thai it is my duty to do, which 
liable to Ijb pimished, areording to law, tr 
not do ; this is the oHninBl. ordinary. '* 



political, moral, and reli^im 



the three torti of n 
iforced ; or the si 
duty on I 



r^t of condu 



seen Ihmi the ni 



id without warning 

or not to let It be 

oF them one is speak. 



5. Politiod duty is created bypunishme.... „ 
al least bv the will of persons who taavcpunish- 
iDcnt in tncii hands; persons stated and cfrfaia, 
— political supcrion. 

3. Religious duty is also created by punith- 
menti by punishment eipected at the hands of 
a pcn0h certain, — the Supreme Being. 

4. Moral duty is creatnl by a kind of motive, 
which; Irom tlie Bsccnainty of the periom to 
apply It, and of the iprrici and irgrce in which 
it will be applied, has hanlly yet got the name of 
punishment: by various momlications resulting 
from the Ill-will of penons uncertain and va. 

rlable. the community in (lenetsli that is, lueh 

individuals of that community as he, whose duty 
is in question, shall happen to be connected with. 

Ji. When in any of these three senses a man 
asserta a point of conducl w be a duty, what he 
asserts is the eiislEnce, actual or probable, of 
an (rfOTifl/ event; Hi. of a punishment inming 




e fully and neht ol 
Ion. In the should 
these loose hint* 



of the dutj 

irty spoken of, 
speaks: — if he pi 
duty, but without m 
stood that it is on any 
that he looks upon it a; 
is his own Iniemal lenlimeut -. all 
then It, that he feels himself pl,vii 
pleated at the thouahia of the point o 
m question, but wlihoui being able to 
In this eaje, he shou" 

jirage. by ddivering it in terms that purport to 
declare the voice either of Ood, or of the Uw, 

' of the people. 

H. Now wlilch of all these senses of the word 

ir Author had in mind ; In which of ihcm all 

; meant to assert that it was the duty of su- 
preme governors to make Uws, I know not Po- 
lllicBl duty is what they cannot tie subject to:* 
and to ray that a duty even of the vipral or re. 
li^Bui kind to this eftecl is incumbent on them, 

ems rather a predpitate assertion. 

In truth, what be meant was neither more nor 
leas, I suppose, than that he should be glad 
' what he is speakinq of; lo wli, 

nui«r uw:,; that la, a> he eiolaiDS hhnBclf, 
spread abroad the knowledge of them — Wiwtll 
heso? So indeed should!; and If asked why, 
what answerourAuthorwould give I Icnownoi; 
bull,formypan,h»»enodifficulty. lanswer, 
- because I am pemiaded that it ia (br the be- 
lefit of the eoimnunity thai they (its governors) 



m say so: and not seek 
MO his own single s 



This would be 
ite the note fidlowhig. 



lehi. 
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A FRAGMENT ON GOVERNMENT. 



[C... 



? No 



thtue (Upreme governorA an; 
tot if liiey are at all liable to punialuiieat 
■ccordii^ to law. wbelher it be fur not doing 
Hiy thing, or for duing, tben ue tbey nol 
what tbey are Bugiposed to b«, aupreme go 
vemon : [c] those are the suprenie governors 
by whose appointment the former are liubl 
to be punislied. 

VIII. The word duly, then, if applied t 
penons iipoken of as suprerat governors, i 
evidently applied to Ibtm in a sense which 
ia %urBtive and improper : nor. therefore, 
are the tame coneiueioiiB to be drawn from 
■ny propoutions b whidi it is uied in this 
lenae, as might be drawn trom them if it 
V/tm used in the other senee, whieL is its 

IX. Thia eiplanalion, ihen, being pre- 
miied 1 — undrrsunding myself tu be using 
the word duty in it« improper senite, the pro- 
position that it is the duly of the lepBlnti 
ID spread abroad, as much as possible, tbe 
knowledge of theii will among the peoph 
is a propoudon 1 am disposed most unre 
aerveiUy toaccede to. Iftbis be our Author' 
nieuiing. I join myself to him heBrl and voict 



myq^ 



ntoi 



iT^"! 



For all thii, I I 



ing ibai il 
hould not, 



.„.._. »ad»fiol 

vhe^er they dmtMlvei IhouglU the meaiurn 
■ueTiil and (JDaiible, and whethei they were ge ne- 

M thought 



WckI laliified that thev thtia . ^ .. 

r, luunri tbey da God, 



■o, 6od then, I mighl <ay, 

^eet punning 
Were I latUned thai the people nipposed Ihey 
thought »; the people, I might uy, in tax of 
■uch n(«I«t,— (he people, by tarioiu manifej- 
tation* at itt iU-*ill, vUl ilw puniib them. It 
la then thdr ninraJ duly. 

In any of these lenies, it must be observed, 
there can be do more propriety in averring it to 
be the duty of the lupreme povei to pursue ibe 
niputnt* in question, thftn in averring il to be 
any other sappowble mea. 



re equiuly hsieliciaJ 
her in the proposal 



In a loMc rhetorii 
be juatifiafale in 
Hodei of fiivali 
deed wm, "^ 
known and I 



mng guise, tnay be p» 

lou hannRue, but c 

didactic com 






Icndencv wliEreof i* so 

gawialty ubnowledged, that the 
than ma* be wdl styled a duty. 
But to uply Ibe saoie' torn lo the particular 
deUlli Of UgUlativt eonduo, eipedally newly 
pmned ones, it going, I think, too far, and 
tend* only to confuiioa 

{c\ I mean for what they do, or omii to do, 
»ben acting in a body: ui thai body in which, 
when acting, they tniaprcme. Because for any 
fldng any of them do sepaialely, or acting in 
bodlca i^t are suboidinalc, they may any of 
Ihem be puniahod without any disparagement to 
Itidi supremacy. Nut only any may be, but 
many art: it is what we see ciamplct of every 

I i»y. 



a practice whidi 



X. What pwticuUr il 
thoT wishedtoaeceilabliahedin 
what fiartictlar duties he would have found 
for the legisluture under thia ^raeraf head of 
duty, is not very apparent : though it is what 
should have appeared more predaely than it 
doea. ere bis meiuiiiig a " ' 
lo any puqwee. What in 
cully of apprehending il, 
we have alre-.idy had mori> ttian once oceaaion 
U) detect bimin,'— a idnd of versatility, than 
whioh nothing can be more vexBtioua to a 
reader who makes a point of entering into 
the sentiments of faia Author. He seta out 
with the word " duty" in his mouth ; and, in 
the charaeler of a Censor, with all due gra- 
vity begins talking to ua of what ought to be. 
'Tis in the midst of thia lecture that our 
Proteaa slips a^idi-; puts on the AisUrioB ; 
givea Hn iiiseiisihle turn to the disftmne; 
and without any waiiung of the change. 
hnisheii with telling us what u. Between 
these two points, indeed, the u, and the 
ought to be, BO opposite as they frequentlT 
arc in the eyes of other men, that spirit ^ 
obseqiiiaue qaielitm that seems constitutional 
in our Author, will scarce ever let him re- 
cognise a difference. 'Tia in the second 
sentence of the parsgmph that he observca 
that ■■ it is t-cptdiml that tbey" (the people) 
" receive directions fium the slate" (meaning; 
the governing body) "declaratory of that ita 1 
wilL" 'Tis in the very next sentence that 
we learn &om bim, that what it is thus " ex- 
ptdieiu" that the state iKould do. it dott do. 
" But since it is impossible in so great a 
multitude, to give particular injunctJont to 
every particular man relative to each parti- 
cular action, therefore." Hys he, " the state 
eetabliah«" (does mrfim/^ establish) ■■ gene- 
ral rules" (the slate generally, aiq/ state, that 
is to aay, that one can mention, all atatea in 
short whatever, do establish) " general tulei 
for the perpetual information and direction 
of all persons in all points, whether of pom- 
tive or of negative duty." Thus lar our 
Author ; so that, for aught appears, whatever 
he could ipiih to see done in thu view, u 
done. Neither this state of our own, nor 
any other, does he wish to see do any thing 
more in the matter than he sees done already ; 
nay, nor than what is sure to be done at all 
events : so that happily the duly he is here 
so forward tu lay on his auperioci will not 
sit on them very heavy. Thus fat is he from 
having any determinate instructive meaning 
in thai part of the paragraph in which, to 
appearance, and by accident, he conies neur- 

XL Not that the pas^e, however, is abeo. 
lutely so remote from meaning, hut that the 
complaisance of a commentator of 
ch. &, pu. II, ch. iiL pat, 7. 



,:ir 
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tbe ■dmiring breed migbt find ii prvgnuit 
witb a good deU of useful matter. The dc- 
liign of diHeminating the knowledge of the 
laws is glanced at by it, at lean witb h show 
of approbation. Were oui Author's writiugs, 
then, as sacred as they are mynterioui! ; and 
were they in the number of those which 
stamp the seal of authority on whatever doe- 
trines can be tetened on tbem ; what we 
have read might serve as a text, fi-oni which 
the obligatiuti of adopting as many meas 
aa a Dinn should deem aubservient to 
design, might, without any unoiaoipled 
lenee, be deduced. In this orarular passage 
I might find inculeated, if not lolidfa si/lla- 
Hi, at least tatiJem lilerii. as many points 
of legislative duty as should seem subM 
vient to the purposes of digtilion and pi 
mulgaliim. Thus fortified, I might pri 
upon the legislature, and that on the sea 
of "duty," to carry into eiecution, and that 
without delay, iniiiy a busy project, as yet 
cither untbougbt of or unheeded, I might 
tall them with a tone of authcrty to their 
work : 1 bid them gu make provisiun forth- 
with kr the bringing to light such scattered 
materials as can be found uf the judicial de- 
UEions of time past, — sole niid neglected 
materials of common law ; — for the regis- 
tering and publishing of all liiture ones as 
they arise ; ~ for transforming, by n digest, 
the body of (he common law thus completed. 
into statute-law ; — for breaking down the 
whole together into coda or parceU, as many 
Bi there are classes of persons distinguish- 
Mj concerned in it j — for introducing to 
ths notice and possesaoD of every person his 
respective code :^ works which public ne- 
cessity cries aluud for, at which professional 
intereM shudders, and at which legislative 
indolence * stands aghast. 

XIL All these leading points, I say, of 
legiilBtive economy, witli as niony points of 
dMail subservient to each as a meditation not 
uiiaiisiduQut has suggested, I might enforce, 
were it necessary, by our Author's oracular 
authority. For nothing lew than what has 
been mentioned, I trust, is necessary, in order 
that every man may be made to know, in the 
itgftt in which be mighl and oughl to be 
- |e to know, what (in oiu Author's words) 

Usok upon as his own, whatasanolher's; 

■MKdute and what relative dudes are 
id at bis bands -, what i» to be esteemed 
mest, or indifferent ; what de- 
_ . , n retains of his natural liberty ; 

lAat be bas given up as the price of the 



* Had I an tn ihoe days what everr I 
has M^ since, inanad of iitjoiTBcr I shouU . . 
pBKvrra/tion. — N«eaf the Aulbor, IffiSL 



bodr 



benefits of sodety ; and after what inaniicr 
each person is to moderate the use and exer- 
cise of thove rights which the stale aswgns 
him, in order to promote and secure the pub- 
lic iranciuillity." In taking ray leave of our 
Author, I finish gladly with this pleaung 
a scrutinizing judgment, perbws, 
be altogether satisfied with it ; 
is soothed by it, and the heart is 



would not 
but the eat 
warmed. 
XIII. I 



[lut an end to the tedious 
of words that has subsisted, 
in a mure particular maniier during the courso 
of these two last cbaptera: a logomachy, 
wearisome enough, perhaps, and insi|)id to 
the reader, but beyond description laborious 
and irksome to the writer. What remedy ? 
Had there been sense, I should have Httaebed 
myself to the sense : finding nothing but 
words, to the words I was to attach myself, 
or to nothing. Had tbe doctrine been but 
X"^', the task of eipuung it would have 
been comparatively an easy one : but it was 
what is worse, unmeaaing ; and thence It 
came to reijuire all these pains which 1 have 
been here bestowing on it : to what profit, 
let the reader judge. 

" Well then," cries an objector, " the 
task you have set yourself is at an end ; and 
the subject of it, after all, according to your 
own representation, teaches nothing i — ac- 
cording to your own showing, it is not worth 
attending to. Wby then bestow un it to 

Inthisview: To do something tu Inslrurl, 
but more to undeceive, the timid and admi- 
ring student : — to eidte him to pUce more 
confidence in his own strength, and less in 
the inlidlibility of great names : — lu help 
hitn to emancipate bis judgment from the 
sbsckles of authority ; — to let hiui see that 
the not understanding a lUscnurse may as 
well be tbe writer's £sult a* the reader's : — ^ 
to teach him to distinguisb between sbewf V ""l 
language and sound sense ; — to warn him 
not to pay himself with words : — to show 
him that what may tickle the car, or daule 
the imagination, will not always inform tbe 
judgment: — to show bim what it is our 
Author can do, and has done ; and what it 
is he has not done, and cannot do : — to dis- 
pose him rather to bt on ignoraiuv than 
feed himself with error : — to let him see, that 
witb regard to an espodtoi of the law, our 
Author is not ke thai ihoutd cone, but tliat 
we may be still lookitg for imollur.^" Who 
then." says my objector. " shall be that 
other? Youncif ?"_No. verily. My mi»- 
at end, when I bare pripttred ikt my 
brjiire Aiis. 
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INTRODUCTION. 

Or all tbe branches of legiilatian. the Civil 
Code Utbkt whii^b presents tbe fewest attrw'- 
tioni to thoM who do not study tbe law as ■ 
profeuion. This assertion is not strong 
enou^b, since tbis branch bas hitherto almost 
iliB{Hred > species of disgust. Curiority baa 
for a long time been ardently directed to tbe 
conrideradon of politiral economy, penal law. 
and the principles of government. Celebrated 
•rorki hare rendered these studies respec- 
table 1 and upon pun of aeknowledgiiig b 
humiUating inferiority to those aruiind ua, it a 
necesBory that these should be understood, 
■ad an opinion be formed respecting them. 

BattheCSrilLawbss never yet passed tbe 
otweure bounds of tbe Bar. lt« commen- 
tators sleep in tbe dust of the libraries, bj 
tbe ade of their opponents. The public are 
ignorant even of the names of the sects that 
divide them, and regard with a silent respect 
tbe numerous folios, the enormous compila- 
timu, ornamented with the pompous titles of 
A>i% 0/ Lmei and Universal Jarispmdence, 

The general dislike to tltis study is the 
re«ult of the manner in which it has been 
Ueated. AU these work? occupy the some 
plMe in tbe science of law, which wtis once 
occupied by tbe works of the »choolnicn in 
the natural sciences, before the estHblishment 
at tsperimeDtol philosophy. Those who at- 
tribute their dryness and their obscurity to 
the natare of their subject, show them too 
great m indulgence. 

Indeed, to what does this part of the laws 
refer? It treats of every thing which is most 
tntereiting to mem-^of their security, of 
tbeir property, of their reciprocal and daily 
traiMKtions, of their domestic condition in 
the relations of father, husband, child. It 
ii here we behold the ride uf Righu and Ob- 
lifatieii$, for all the objects of Irw may be 



reduced to these two terms, and there i» then 

The dvil code is at bottom only tbe penal 
code under another aspect: it is not pos- 
sible to understand the one, without under- 
standing the other. The establish nient of 
Right$ is the granting of permissions, and 
the issuing of prohiUtions: iuaword, it i« 
tbe creation of offences. To commit an 
offence is, on the one hand, to violate an 
obligation — on tbe other hand, a right. To 
commit a private offence is to violate an ob- 
ligation due to an individuals- a right which 
he has over us. To commit a pubhc offence 
is to violate on obligation due to the public 
— a right which the public have over us. 
Civil law is therefore only penal law cond- 
dered under another aspect. If I conidder 
the law at the moment it confers a right or 
imposes an ubtigution, 1 consider it in a dvil 
point of view. If I consider tbe law in Its 
sanctions, iu its effects, with respect to a 
violated right or broken obligation, I consi- 
der it in a penal point of view. 

What, then, is meant by Principla of Civil 
LoiB * We intend to express the motives of 
the laws — the knowledge of the true reasons 
which ought to guide the legislator in the 
distribution of the rights he confers, or the 
obligations be imposes u[ion individuals. 

In the whole library of writings upon the 
dvil law, we search in vain for one which 
hoa hnd for its object the exbibition of the 
reasons upon whidi it is founded: philoso- 
phy has never entered there. The Theory of 
Civil Law by Linguet, which promises much, 
is lar from deserving its title : It is the pro- 
duction of an unreguUted imigiiiBtion, go- 
verned by a bid heart. An oriental despotism 
is the model to which he would reduce all 
the European governments, that he might 
correct all their notions of liberty luid hu- 
manity, which teem like mournful spectres to 
torment him. 
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The diiputei of jimBjirudence have pro- 
duced, even in iti si^hooli, b set of doubtvra, 
who bave doubted whetber tbe; bad aay 
priiiciplpa. According to tbeni, every thing i 
Brbitraiy — tbe law is good, becsuse it !■ law 
because ■ deciaion, whatever it maj be, pre 
duces tbe great benefit of peace. There is 
in this opinion a little truth, and a great deal 
of error. It will be seen in the foUowiog 
work, that tbe principle of utility extends 
over tbiB portion of tbe laws, u well aa over 
■U tbe DCbera, but that iU application is 
dilEcnlt — that it requires Bn intimate know- 
ledge of human nature. 

The firsi ray of light which broke in upon 
Mr. fieotham in his legal studies wae, that 
tht biB of Nature — the original Compa 
— (ft* oioro/ Seiue — ihe votioia of Right 
and Wrong, which had been employed for the 
explanation of the laws, were only at bottom 
thoie innate xdeat whose faleebocd hid been 
so ably demonstrated by Mr. Locke. He 
saw that they revolved in a dcious circle. 
Famillamed with tbe method of Bacon and 
of Newton, be resolved to introduce it into 
legislation : he has made it an experimen- 
tal science: he boa discarded all dogmatic 
words; be he* rejected all terms that do not 
express some sensation of pleasure or of pain. 
For example, he will not admit that property 
is an inherent right — a natural right ; because 
these lerma explain nothing, prove nothing. 
The terms Justice and Injustice have in his 
eyes tbe same inconvenience of prejudging, 
initead of illuminating, the questions lo which 
they refer. When be proposes to establish 
a law, he does not pretend to have diseovered 
a corresponding law in the laie of nature, and 
by a common trick present that as already 
done, which still remains to be done. When 
be explains obligations, be does not enretopc 
themin mysterious reasons; he admits nothing 
on Buppoation. He clearly shows that every 
obligation ought to he founded either upon 
some previous service received by the person 
on whom it is imposed, or on some superior 
need on the part of tbe person in whose fa- 
vour it is imposed, or upon some mutual 
agreement which derives all its force from 
its utility. Thus always guided b^ experi- 
ence and observation, he only considers the 
effects wbici tbe laws produce upon the 
bculties of man as a sensible being, and he 
always aingnspoini to be avoided as tbe only 
arguments of real value. 

The Civilians never leave off reasoning 
upon firtions, and giving these fictions Ihe 
name effect as realities. For example, they 
admit of contracts, which never existed; of 
ipian contracit. wbjch never had the appear- 
ance of existing. In certain cases, they admit 
a civiJ dtalh: in other cases, tbey deny na- 
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tural death. Such ■ dead n 
such another living man ia not living; : 
an one who ia absent ought to be considered 
as present, such an one who is present ought 
lo be considered as absent : a province is 
not where it is ; a country does not belong 
to those lo whom it belongs; men are some- 
times only things, and as such caimot possess 
rights; things are sometimes beings which 
possess rights, and are bound by obligations. 
They recognise imprescriptible rights which 
have always been prescribed against, and un- 
alienable rights which have always been alien- 
ated; and that lehich ii not, is always more 
distinctly visible to their eyes than (ftaf akich 
it. Take away their fictions, or rather their 
lies, tbey know not where they are ; accus- 
tomed to these crutches, tbey cannot walk 
without them. Mr. Benthom has rejected 
all these puerile arguments: be baa not one 
gratuitous supposition, not one arbitrary de- 
finition — not a reason which is not the 
expression of a flurt, not a bet which is not 
drawn &om on effect of the law, either good 
or bad. 

It is by this method of always reasoning 
consistently with his principles, that he h^ 
made the Civil L«wa newseienec: new and 
even paradoxical Co those who have been edu- 
cated in Ihe opinions of tbe ancient schoots; 
but simple, natural, and even fiuniliar, to 
those who have not been misled by tolse sys- 
tems. Hence a translation of this book 
would have in all languages the same mean- 
ing and the same force, because It appeals to 
tbe experience of all men, instead of tech- 
nical reasons — of reasons founded upon ab> 
stract terms, upon arbitrary detinitioni, which 
possess only a local value, and consist Only of 
words, which disappear when no synonymi 
arc found by which to translate tbem. It is 
thus the savage Africans, who make use of 
shells for money, discover their poverty im- 
mediately that they pass their own frontiers, 
and wish to exchange their conventional 
riches with strangers. 

In Mr. Bentham'a MSS. there are frequent 
references to tbe laws of England. As his 
observations would often have appeared to 
want a foundation, if 1 had not mentioned 
the particular laws against which they were 
directed, I have endeavoured, for the pur- 
pose of clearness, lo develope that which wii 
only an allusion to the original. 1 may bave 
made some mistakes : these ought not to b« 
imputed to the Author. These laws are in 
general so difficult to understand, that it is 
dangerous for an Englishman, who is not a 
lawyer, to hazard an opinion respecting them, 
and much more so, therefore, for one who is 
not an Englishman. 

DL'VONT 
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EvEKT thing whii^h the legislator is called 
upon to distribute among the members of th 
community, may be reduced to tiro cloEses 

1>(, Rights. 
\ 2d, Obligations. 

Rights are in themselves advUTlaees; be- 
nefits for him who enjoys them : obligati 
on the other hand, are duties; burthens 
eharges for him who has to fulfil them. 

Rights anil obligntiona, though distinct and 
opposite in their nature, are ainiulUneous ' 
their origin, and iniwparahle in their eiislenr 
According to the luture of things, the law 
cannot grant a benefit to any. without. 
Mine time, imposing a burthen on bo: 
else; or, in other words, a right cannot be 
created in favour of anj' one, without im- 
podng a corresponding obli^tion on another. 
In what manner is a right of property in land 
conferred on me? By imposing upon every 
body except myself the obligation not to 
touch its produce. How is the right of com- 
manding conferred on me? By imposing upon 
■ district, or a number of persoaa, the obliga- 
tion to obey me. 

The legislator ought to confer rights with 
pleasure, since they are in themselves a bene- 
fit ; he ought to impose obligations ivith re- 
pugnance, since they are in themselves an 
evil. In iiccordance with the principle of 
utility, be ought never to impose a burthen 
but uiat he may confer u benefit of a greater 

In the same proportion as it creates obli' 
gttions, the hiw curtails liberty: it converts 
into oOences, actn which would otherwise be 
permitted and unpunishable. The law creates 
an offence, either by a positive commandment 
or by a prohibition. 

There curtailments of liberty arc inevit- 
•Ue. It is impossible to create rights, to 
impose obligations, to protect, the person, life, 
reputation, property, subsistence, or liberty 
itaelf, but U tbe expense of liberty. 

Biit every restraint imposed upon liberty 
is liable to be fallowed by a natural feeling 
of pain, more or lexs great, independent of 
an infinite variety of inconveniences and suf- 
ferings which may result from the particular 
mode of this restraint. It follows, therefore, 
that no restraint should be imposed, no power 
conferred, no coercive law sauctioHed, u-ith- 

■ ThEroUooiDgwotlnseilitcdlmiitheTnul^ 
deLfgisiaiion, as published br "- 
•rifinal MS8. of Benthaio. 



out a specific and satisfiictory reason. There 
is always one reason against every coercive 
law, and one reason which, were there no 
other, would be sufficient by itself: it is, 
that such a taw is restrictive of liberty. Who- 
ever proposes a coercive law, ought to be 
ready to prove, not only that there is a spe- 
cific rcBiOn in favour of this law, but also that 
this reason is more weighty than the general 
reason eguJnst every law. 

The proposition, although almost self-evi- 
dent, that every lawf is contrary to liberty, 
is not generally recognised ; on the contrary, 
the lealolBof liberty, more ardent than en- 
lightened, have made a conscience of combat- 
ing it. And how have they done it? They 
have perverted the language, and will not 
employ this word in its common acceptation. 
They speak a language that belongs to no one ; 
they say, Lihcriy coniiitts in the poaer of dning 
ecery thing which doet not hurt another. But 
is this the ordinary meaning of this word ? 
The liberty of doing evil, is it not liberty ? 
If it is not liberty, what is it then ? and what 
word should we make use of in speaking of 
it? Do wc not say that liberty should be 
tuken atvay from fools, and wicked persons, 
because they abuse it? 

According to this delinition, then, I do not 
know if I have the liberty of doing or not 
doing any action, until I have examined all 
its consequences? If it appear to me hurtfiil 
to a single individual, whether the law per- 
mit, or even command it, 1 have not liberty 
to do itl An officer of justice would not 
have liberty to punbh a thief, unless he was 
sure such pimishment would not hurt such 
thief! Such are the absurdities implied ax 
this definition. 

What says unsophislicsted reason 7 Let 
us seek from thence for true propositions. 

The sole object of government ought to 
be the greatest happiness of the greatest pos- 
sible number of the community. 

Tbe happiness of an individual is greater, 
in proportion as his aufferings are lighter and 
fewer in number, and as his eujoyments are 
greater and larger in number. 

The care of providing for his enjoymenti 
ii^t to be left almost entirely to each iiidi- 
idual { the principal function of govemmeot 
BLug to protect him from sufferings. 
It fulfils this office by creating rights which 
confen upon individuals: ngbls of perso- 
nal security; rights of protection for honour; 
ights of property i rights of receiving assist- 
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■nee in east of need. To thetie n|;ht9. 
respond offenoes of all daaws. The law can- 
not create right* wilbout creating tlie corrm- 
ponding obligations. It cannot crentc nghU 
and obligations witboat <!reiitmg ofToncea.* 
It oui neitbei command nor prohibit, without 
restnuning tbe liberty of indiridiulB.f 

The dtiBPn, therefore, rannot Mquirc any 
right without tbe sacrifice of a port oF bis 
liberty. Even under a bad goveminent, there 
i» no proportion between the nacrifice and 
the acquisition. Govenunenli approach to 
perfection, in proportion aa the acquisition is 
greater, and tbe sBcrifice lesa. 



CHAPTER II. 



In this distrihution of rif;bt9 and obligations, 
tbe legislator, we have niready said, should 
have for his objeet the happiness of the body 
politic. In inquiring more particular!)' in 
what this happiness consists, we &nd four 
■ubordinate objects — 

Subsistence. 



Equality. 
Security, 

The more perfect tbe enjoyment of all 
these parlicuUrs, the greater the sum of 
nodal happiness, and especially of that hap- 
piness which depends upon tbe laws. 

It may be shown, that all tbe fimetions of 
the law may be referred to these four heads: 
to provide for sulnistence ; to secure abun- 
dance; to belriend equality; to maintain se- 
curity. 

This division does not possess all tbe clear- 
ness and preciuon wbidi could be desired. 
Tbe boundaries which separate these ohjerts 
are not always easily determined; they ap- 
proach at dinVrent points, and are confounded 
one with the other. But it is enough to 
jurtily this dirision, that it Is tbe most com- 
plete, and that we shall be called in many 
circumstances to consider each of the object* 
it contains, separately and distinct from each 
of the others. 

Subsistence, for example, is included in 
abundance ; it is, however, properly men- 
Itoned separately, because the laws ought to 
do fur subsistence many things which they 
ought not to permit to be done for abun- 



an offence — u> give, by a prohibition, the quahiy 
of an nflencc to an *c^ 

■f- When (he lav canfera a risht. it 1> by giving 
the auahly of offences to Che (lilienni actions by 
which ihe eiQaymtnt of this right may be inler- 
luplcd ot oppoaed. 



honour, to property, to condition. 

Aetionshiirtful to security, when prohibited 
by the laws, receive the character of crimes. 

Among tbexe objects of the law, security 
is the only one which necessarily embraces 
the future: subsstence, abundance, equality, 
may be regarded for a moment only ; but 
security implies citenuon in point of time, 
with respect to all the benefits to which it 
is applied. Security is therefore the prin- 
cipal object. 

I have placed equality among the objects 
of the law. In an arrangement intended to 
give to every man tbe greatest posuble 
amount of bappineaa. no reason can be et- 
aigned why tbe Uw should seek to give one 
man more than miother. There are, bow- 
ever, good reasons why it should not do iL 
The advantage acquired by tbe one, can only 
eiQHt in consequence of an equivalent disod- 
nntage being bomc by another. The advan- 
tage would only be enjoyed by the favoured 
party : the disadvantage would be felt by all 
those who were not thus favoured. 

Equality may be fostered, both by protect- 
ing it where it exists, and by seeking to pro- 
duce it where it does not e.^ist. But here 
lies the danger: a «ngle error may overturn 
the whole social order, ( 

It may appear Btu'prising. that liberty is 
not placed among the principal objects of the 
law. But in order that we may have clear 
notions, it is necessary to consider it as a 
branrh of security : personal liberty is se- 
curity against a certain species ol' injury 
which affects the person; whilst, as to poli- 
tical liberty, it is another branch of security 
— security against the injusdec of the mem- 
bers of the Government. What relates to 
this object, belongs nut to the civil, but to 
the constitutional code. 



CHAPTER III. 



Thksg four objects of the law appear very 
distinct to the mind, but they are much less 
so in practice. The same law may serve fur 
several of them, because they are often united. 
What is done, for eiample, for the sake of 
security, may be done also for the sake of 
subristence and abundance. 

But there are drcumstanees in which it is 
not possible to reconcile these objects: hence 
a measure suggested by one of them will be 

* Equality may be considered viih regard to 
all the advantages derived from the Um: Poll, 
licsl Equality, or Equality in point of Pohtical 
Rights— Civil Equality, or Eqnolily in point of 
Civil Ki^t*. But when the word ii emplayed 
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«>ndeaine<] by another. Equality, for ei- 
WDplp. would require a rettain diitribution of 
property, which ia incompatible with security. 
Whm this cantradktioD ensts between 
these objects, it ii necesMrj to find aome 
meant of dedding which ou^t to have the 
pr^enitienre ; otherwiie, initcsd of guiding 
ui in our researchct, their conuderstion will 
.serve only to augment our ronfusion. 
H At the firit glance it la perceived, that 

I lubaistence and eccurity rise tngether to the 
tame height: Bbundance and equality are ma- 
I nifeatly of an inferior order. Indeed, with- 
out security, equality itself could not endure 
(a fiingie day. Without luteiitcnce. abun- 
dance cannot exiat. The two Grit ends are 
like life itself; the two last are the orua- 
menti of life. 

Sin legitlalaon, the most important object 
u wctirity. If no direct lawa are oade re- 
ipectinf lubiistence, this object will be ne- 
glected by no one. But if there are no laws 
J respecting security, it will be useless to have 

I made lawa respecting subsistence : command 

II prodnetion — command cultivation; you will 
hare done nothing: hut secure to the culti. 
Tafor the friats of his labour, and you most 

'' probably have done enough, 
k Security, we have observed, has many 

I brancbet: it Is neceBsary that one branch of 
(ecurity should give way to another. For 
example, liberty, which Is one branch of 
aecurity, ought to yield to general security, 
rince it is not posidble to make any laws but 
at the expense of liberty. 

It is not poijsible, then, to obtain the 
greatest good, but by the sacrifice of some 
•ubdrdinate good. In distinguishing among 
these objects, which, on each occasion, de- 
serves the pre-etninence, consjats the diffi- 
culty of the legislative art. Elach one claims 
pre-eminence in turn, and tt sometimes re- 
quires a complex calculation to determine to 
which the preference is due. 

Equality ought not to be favoured, except 
in cases in which it does not injure aecurity ; 
where it doea rml disturb the expectations 
to which the laws have given btrtb : where 
it doe* not deraiigc the actually established 
distribution. 

If all property were to be equally divided, 
Iha certain and immediate consequence would 
be. that there would soon be nothing more 
to divide. Every thing would be speedily 
beslroyed. Those who had hoped to be 
fcvoured by the division, would not suffer 
leas than those at whose expense it would be 
made. If the condition of the industrious 
•rere not better than the condition of the 
idle, there woidd be no reason for being in. 
- du«trioua. 

If the prindple were estabUshed, that aQ 
BCQ should possets (711a/ righit, by a neces- 
■Qi tnin of conscqocaces, all legislation 



SOS 

wonld he rendered iiDpoaaiblc. The laws 
never cease crtabhshing inequalities, dnce 
they cannot bestow rights upon any, without 
imposing obligations upon others. 

Declare that all men, that is, all the hu- 
man race, have equal rights: there is an end 
of all Bubordinatiun. The son has equal 
rights with bis father ; he has the same r^c 
to direct and to punish him ; he has as 
much right in his father's house, ns his &ther 
himself. The maniac has the same right (o 
shut up others, as they faave to shut up ium. 
The idiot has the same right to govern hia 
family, as hia family have to govern bin. 
All this is included in the equality of rights: 
it means all this, or it means nothing at 
all. It is true, those who have maintained 
ibis doctrine of the equality of rights, h»ve 
neither been fools nor idiots. They had no 
intention of establishing this abnolute equa- 
lity : they had in their minds some restric- 
tions, Bome modificationa, some expliuialions. 
But if they knew not bow to speak in a 
sensible and intelligible manner, was it pos- 
sible that the blind and ignorant multitude 
should belter understand what they did not 
understand themselves? And if they pro- 
claimed independence, was it not too certain 
that they would be listened to ? 

CHAPTER IV. 



What can the law do relative to subsistence? 
Nothing directly. All that the law can do is 
to create moliva ; that is to say, to establish 
rewards and punishments, by the influence of 
which, men shall be induced to furnish aubais- 
(«nce to themselves. But nature has created 
these motives, and given them sufficient 
energy. Before the idea of law was formed, 
want sbA eiyoptnt had done, in this respect, 
every thing which could have been done by 
the beat concerted lawa. Want, armed with 
every pain, and even death itself, had com- 
manded labour, had sharpened courage, had 
inspired foresight, bad developed all the fa- 
culties of man. Enjoyment, the companion 
of every satisfied want, hsd formed an inex- 
haustible fund of rewards for those who had 
overcome the obstacles and accomplished the 
designs of nature. 

The force of the physical sanction being 
suiTicienl. the employment of the political 
sanction would be supetduoua. 

Besides, the motives furnished by the laws 
are always more or less precarious in their 
operation ; this is a consequence of the im- 
perfection of the laws themselves, or of the 
difficulty of establishing tbe necesfary facts, 
before bestowing reward or punishment. The 
hope of impunity glides to the bottom of the 
heart, ill all the intermediate degrees ihtougti 
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wbicli it i* neceuarjr U> pau, before arriving 
■t the ■ccomplishment of the law. But those 
nstural efre<:t<, whidi we maj coniider at the 
rewwdi and punisfamenti of nature, do not 
■ilinit of this uncertainty : there ia no evanon, 
no dela;, no bvoui: eiperienee announces 
the event ; experience confirms it — each suc- 
ceeding day repeaU the lesson of the past, 
and the unjfatmity of Ihii eoune leaver no 
place for doubt. What tan be added, by direct 
jegislatioii, to the conitsnl and irreuatibh: 
power of these natural mottret? 

Bat the law may indirectly provide Tor 
■ubaiitence, by protecting individuals whilst 
they labour, and by securing to them ibe 
fruits of tiicir industry when they have la- 
boured : seeiiri^ for the labourer — securify 
for the fruits of labour. In these case*, the 
benefit of the law is inestimable. 



SaaLL laws be made, directing individuals 
not to be contented with subsistence alone, 
but Co seek abundance ? No: this would be 
a Euperfluoue employment of artiliaal means, 
when Lhe natural means are suffldent. The 
attractions of pleasure, the succession of 
wants, the acdve desire of adding to our 
happiness, kvitl, under the safeguard of secu- 
ricy, incessantly produce new efforts after 
new acquisitions. Wants and enjoyments, 
these universal agents in sodely. afier baring 
raised lhe first ears of corn, will by degrees 
erect the gtananes of abundance, always in- 
creasing and always iiiU. Desires extend 
themselves with the means of gratification ; 
the boriion is enlarged in proportion as we 
advance ; and each new want, equally accom- 
panied by its pleasure and its pain, becomes 
a new principle of action. Opulence, which 
ia only a comparative term, does not arrest 
thismDvement when once it is begun: on the 
eonlrary, the greater the means, the greater 
the field of operations, the greater tberewvd, 
and, consequently, tbe greater the force of 
the motive which actuates the mind. But 
in what dues the wealth uf society consist, if 
not in the total of tbe wealth of the indi- 
viduals composing it? And what more is 
required than tbe force of these natural mo- 
tives for carrying the increase of weollh to 
tbe highest posaible degree ? 

We have seen that abundance is produced 
by degrees, by tbe continued operation of tbe 
same causes which had provided for subsis- 
tence : there Is no opposition betueen these 
two objects. On the other hand, the greater 
the abundance, the more secure is subsistence. 
Those who have condemned abundance, un- 
der the n*uie of luiury, have uever under- 
aiood Uiit 



Famines, wan, acddeota of every kind, ao 
often attack the resources of subaistence, 
that a society which has no superfluity would 
oficn be exposed to want necessaries. Thia 
is seen among savage nations : it ia what has 
often been witnessed among all nat ion^ to the 
time of their ancient poverty; it is what has 
happened in our own days, in couniries but 
little favoured by nature, such as Sweden, 
and in those countries in which the govern- 
ment has opposed the operations of commerce 
instead of protecting them ; — whUsl tluia« 
countries in which luiury abounds, and where 
the governments are etdightened, are beyond 
the reach of &mine. Sucb is the happy si- 
tuation of England, where commerce is fi-ee. 
The gewgaw, useless in itself, obtaini a va- 
lue in exchange for necessariet : the manu- 
hctories of luiury are offices of insurance 
against want : the materials used in a brewery 
or a manubctory of starch, may be converted 
into a source of subsistence. Mow often has 
tbe keeping of dogs and horses been decried, 
as destroying the food of men ! The pralbund 
politicians who would put down these ex- 
penses, do not rise one degree above those 
apostles of disinterestedness, who, for tbe 
purpose of producing abundance of corn, set 
fire to the granaries. 
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TBE ADVANTAGE OF EQDAUTY IS IQVKDSO. 

Patholoct is a term used in medicine. It 
bos not hitherto been employed in morals, 
but it is equally necessary there. When thus 
applied, moral pacMo^ would consist in the 
knowledge of the feelings, affections, and 
passions, and their elfects upon happiness. 
L^sUtion, which bos hitherto been founded 
principally upon the quicksands of instinct 
and prejudice, ought at length to be placed 
upon the immoveable base of feelings and 
eipvrieiicei a mora] thermometer is required, 
which should exhibit every degree of hi^pi- 
ness and suffering. The possession of such 
an instrument is a point of unattainable per- 
fection; but it is right to contemplate it. 
A scrupulous examination of more or lets, 
in point of pleasure ur pain, may at first be 
esteemed a minute enterprise. It will be mid 
that we mutt deal with generalities in huinaa 
athirs. and be contented with s vague ap. 
proiinwtion. This is, however, the Unguage 
of indifference uf incapadty. The feelings of 
men are sufficiently regular tft become the 
object of a science or an art ; and till this is 
done, we aui only grope our way by making 
irregular and ill-directed efforts. Medicine 
is founded upon tbe axioms uf phj-sical patho- 
logy ^ murals ore the medicine of the soul: 
legislatioa it the practical braucbj it ought. 
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dierefbre, lo b« founded u|ian the axioaa o( 
niental patholo|::y. 

In onler to judne of the pffcrt of ■ portion 
of wealth upon ha|)|)iDFSg. it must be consi- 
dered in three different sules^ 

1«, When it boa always been poBseaaed. 
2rf, When it is sbout to be puiied. 
id. When it h about to be loKt. 

Geiarai obaenalion Wben the effect of 

a portion of wealth upon bappinesn ia spoken 
<li,'Aa alwayi without reference to the aen- 
tibility of the particular bdividiial, »nd the 
trtnior drcumatiuin!* in which he may be 
placed. Difference of character ia inticrula- 
ble; and there are no two iiidividuaU whose 
eircamatances ate alike. If these two con- 
•idermtions were not laid on one «ide, it would 
be impossible to form s single ([eneral propo- 
lition: but tbtmgh each of these propoaitions 
■ny be found faiae or inexact in each parti- 
cular case, it will neilhcr niilitate s^nat 
their ■pecuiative correctnea;, nor their prac- 
tical utility. It is sufficient,— Irt, If they 
approach more nearly to the truth tban any 
olben which ean be aubatituted for them ; 
and, 2dhi, If they may be employed by the 
legitlatar, as the foundation of bia laboura, 
Willi IcH incont-enience than any otber«. 

1. We proceed to the examination of Ibe 
first case we have to eiamine — the effect of a 
portuin of wealth when it bas always been 
posaessed. 

I. Eaeh portion of wtalthucuKiucted with 
a corrttpoiulnig portios of happintiu, 

i. Of two •HdrndvaU. poaiiied of unequal 
fiTbima, lit inho poiuitet tilt grtatesl wealth 
mil pMKtM the grealtU happiaest. 

3. 7%t cifeit of happineu on the purl of 
ihi iBMf wtallhf mill not bt id great at Ike 
eietu of kit leeBllk. 

4. For Itt tame reatoa, Ike grealtr the dit- 
fttfortUm btttcetn llur ttpo tnatsn of meallh. 
tie lai tht probability that there eiitti an 
ffaaAy great dinproporlioH betieeen Ike skuhj 

b. flu nori nearly the adtal proportion 
tppraarkei lo rqvalily, the greater will be the 
tttal man of happineit. 

Wlnt is here aaid of wealth, outht not to 
be tinutrd to peruniary wealth : the term in 
Bwd with a more enended signification, and 
bududn every thing which serves for sub- 
■iatcace and abundance. It is for abbrc- 
nationa sake that a portion of vcallh ia 
apolwn of, inatead of a porlion of the matter 
rfminlth. 

We have aaid, each poKion of wealth ia 
(imneclcd with a correapondiiig porllnii of 
kappinrM : strictly speaking, it ahould have 
b«tn, has a certain chance of being so con- 
oertcd. The efficacy of any cauae of happi- 
itcB n always prpcarioaa ; in other worda. a 
cmuae of happinetia may not produce its ordi- 
^oy effect -, nor the same effect upon everj 



individual. It ia here tlint it i« necessary lo 
apply what bait been said with reaped to 
particular wnaibility and character, and the 
variety of drcumatances in which they may 
be found. 

The second proposition is derived from 
the first: of two individual a. be who poaaesses 
the most wealth will possess the greatest 
happiness, or chance of happineaa. This ia a 
truth proved hy the experience of all the 
world. I charge the man who would doubt 
it to give what be possesses of superfluity to 
thetirsi person wboasks it of him. This su- 
perfluity, according to his system, is worth 
no mure than the sand on which be treads: 
it is a burden, and nothing else. Tbe manna 
of tbe deaert became corrupt, when more was 
collected than could be cuiiaumed. If, in the 
same manner, wealth, after it had reached ■ 
certain amount, did not give an increased 
chance of happiness, no one would wish for 
more than this amount, and tbe desire of 
accumulation would have an ascertained 






laving e 



o hvi 



will be lea! 



and a trifle 



spare : place on tbe other side a king, c 
be may not be troubled with the ores nt 
royalty, a well apportioned prince, be him- 
self as rich aa all these labourers together. It 
ia probable that his happiness will be greater 
tban the medium bappinesa of each of them, 
but not equal to the sum-total of alt their 
little masses of happiness ; or, what amounts 
to tbe same thing, his happiness will not be 
one thousand times greater than the medium 
happiness of a single one among them. If 
the mass of his happiness should be found ten 
times, or even five times greater, thia would 
still be much. The man who is bom in the 
lap of wealth, is not so sensible of the value 
of fortune, aa he who is the artisan of lua 
osvn fortune. It is the pleasure of acquiring, 
and not tbe satisfaction of possessing, which 
is productive of the greatest enjoy men t, 
Tbe first is a lively sensation, sharpened by 
desire and previous privations : the other is 
a feeble sentiment, formed by habit, unen- 
livened hy contrast, and borrovi-ing nothing 
from imagination. 

II. We proreed to the examination of tbe 
second case — theeSect of a portion of wealth 
when it first comes into the hands of a new 
possessor. Observe, it will be proper to con- 
sider this gain as unexpected, and to aoppoae 
that ibii increa--!e of wealth ia received eud- 
deiily, and. aa it were, by ciuince. 

I. Hg repeaird dii-iiiant. a portion ofieeallk 
m^ be redueed lo to email an atnovnt ai not 
to predtice ang happiruii far any one of ilt 
ro-partakert. This would happen if the por- 
tion of each were less than the value of the 
inutlleit known cmd ; but it is not neceanry 
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to cwry tie diviuon to thu eitreme point, in 
oriler that the propoNlion may be true. 

2. Amoiig co-pattahm of equal fortunet, 
the mora complehfy, in the liislribilHoii of a 
portion of aieallh, this eijualitg ii altoiBed to 
rtmain, (Ae ifrcater will be the total matt of 
huppineu. 

3. Amoagco-poTlaJieTsof tmequal ferlmtt, 
the mote the diilrihulion of a parlion efatalth 
eontributti la Iheir etpialily, the greater iciU 
be the total man of koppiHea. 

III. We proceed tn the exuninUion of the 
th[rd caie — the effect of ■ portion of wealth 
when it learcB the hands of its poeneEsor. It 
will be again necesaary to consider this loaa 
ta unexpected i id suppose that it is milDoliBd 
for. A loea is almost always unexpected, 
because n man nalunilly hopes to keep irhat 
he possesses. This cipeetation is founded 
upon the ordinary course of thiii^; for if we 
look at the whole mass of men, they not only 
keep what they have acquired, but still f ucther 
increase its amounl. The proof is in the 
dilTerence between the primitive poverty of 
every country and its actual wealth. 

1. The loss of a portion of ineallh will 
produce a lost of happineit to each indioidual, 
more or lea great, according la the proper- 
tio* lielmeert the porlioH he loiet and the por- 

Toke away the fourth part of his fortune. 
and you uke away the fourth part of his bs^ 
piness; and so of the rest.* 

But there are cases in wbicb this proportion 
does not continue. If, in taking three-fourths 
of my fortune, you trench opon my physical 
wants, and in toldng only the half you leave 
these wants ontouched, the loss of happiness 
will nut be umply the half, hut the double, 
the quadruple, the ten-fold of what it is in 
the other ease: one knows not where to stop. 

2. (Thispointbeingsettled.) Thegreater 
the number of periom with equal forlanei, 
among whom a given loii « divided, the less 
emuiderable (Ac loa which retuitt from il to 
the total masi of happiaeit. 

3. A certain point being reached, a farther 
diviBOn aoutd render each thare imoalpablt. 
The loss occaaoned to the mats of happiiuu 
becomes null. 

4. Among unequal fortunes, the lost of hap- 
piness produced by a lost of uteallh, will be 
«o much the let when the dittrihalion of the 
lots it made in tuch manner as to cause them 



* Il Is CD this head that the evil of gambling 
may be rereired. Though ihe chances, u, they 
Topcct money, may be ei|ua], the cbwices, u 
ihty reapect happineu, an atwan unfiivauiable. 
I possea £1000; the Hake i> £500: if I lou, 
my fortune is diminished oue half; if I gain, it 
isisonlyincressedone third. Suppose the stake 
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to approach most nearly to equalitii : (when 
considered without reference to the inconve- 
niences attached to the violation of secunCy, ) 

Governments, profiting by the progress of 
knowledge, have favoured, in many respects, 
the principles of equality in the distribution 
of losses. It is thus ibai they have encou- 
raged the establishment of assurance offices. 
In these useful contracts, individuals aswsi 
their abores beforeiiand, in order (n be pre- 
pared for all possible losses. The principle of 
assurance, founded upon the calculation of pro- 
babilities, is only the art of distributing Imtes 
among a great number of associates, so as to 
render them extremely light, and almost null. 

The some intention has directed prioces, 
when they have mode compensation, at the 
expense of the state, to such of their subjects 
OS have suffered from public calamities or the 
devastations of war. Nothing could have 
been more wise, or better intended in this 
respect, than the administration of Frederick 
the Great : this is one of the most iidmirable 
points of view under which we can contem- 
plate the sodal art. 

Some few attempts have been made to in- 
demnify individuals for the losses caused by 
crimes on the part of malelartors. The ex- 
amples of this kind are, however, stilt rare. 
It is an object wbicii deserves Ihe ullention 
of legislators, oince by this means the evil of 
offences directed against property may be re- 
duced almost to nothing. But such a system 
would require to be regulated with great csre, 
that it might not become hurtfid. It ought 
not to fiivour indolence or imprudence wtuch 
neglects precautions against crimes, because 
secure of obtaining an iiidemnifi cation. The 
utility of the remedy would depend, therefore, 
upon the maimer in which it was adminis- 
tered. But it is a culpabh; inttitference which 
rejects ■ saluury measure, in order to spare 
itself the trouble of separating it from its 



The principles liud down above will equally 
serve for regulating the distribution of a loss 
among many persons charged with a common 
responsibility. If their respective contribu- 
tions follow the quantity of their respective 
fortunes, their relative condition will be the 
nme as before; but if it be desirable to »eae 
this occasion to make them approach more 
nearly to equality, a different proportion must 
be adopted. To assess (hem all equally, with- 
out regard to the difference of their fortune*. 
would be 8 third plan, which would accord 
oeilber with equality nor security. 

In order to make this subject more dear, 
I shall present a compound case, in which 
there are two individusls. one of whom seeks 
a proliC at the expense of the othct. We 
shall then determine the effect of a portion 
of wealth, which, in order to pass into the 
hands of one individual in the shape of gain. 
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mtut come out of tbc hanilB of anolber indi- 
vidual in the shape of lass. 

1 Prop. Among competitors of equal for- 
tunes, if what is gained by one be lost by mi- 
other, the distribution which will leave ifae 
greatolflum of happiness, is tiiat which would 
hrour the defendant to the exclusion of the 
phuntiff. 

For, I if. The sum lost, bearing a. grcatec 
proportion to the reduced fortune than to the 
increased fortune, the diodnution of happi- 
neu for the one wiU be greater than the in- 
creaae of happiness to the other. In a word. 
equality would be violated by an opposite 
(Mribution. [See note upon Gaming: the 
(trc ia exactly the hbidc.) 

id. The Imer experiences the pain of dis- 

rwited expei^ation ; the other is simply in 
condition of not having gained. But the 
iH^tiveevil of not having gained, iEnol equal 
to thie positive evil of having lost. (Ifihis 
mre not the case, every man would experience 
this evil with regard to eveiy thing which 
be did not obtain, and the fuuscb of evil be- 
ing infinite, every one ought to find himself 
iafinitel)' miserable). 

3if. Mankind in general appear to be more 
soluble of grief than pleasure from an equal 
ame. For example a loss which would Oi- 
laimah the fortune of an individual by one 
quarter, would lake more from his happi- 
neu thin would probably be added by a gain 
wlueh should double it.* 

2 Pni}>. Among unequal fortunes, if the 
loMT ia the poorest, the evil of the loss will 
tx inaeaaed by this unequallty. 

3 Prop, tf the loser is ihe richest, the evil 
(•Hied by the attack upon security, will be in 
|Wl otnnpensated by the portion of good aris- 
ing from the progress made towards equality. 

By Ibe ansisiance of these axioms, which 
bare to a certain point the cbaracter and 
nrtaiiily of mntbeinatica] propositions, '' 
*riU be possible at length to produce a regub 
tnd constant rule for indenimtics and sati 
faction*. Legislators have often shown 
dnpodtion to follow the counsels of equality 
uader ihe name of equity, to which greater la- 
dtodehai been conceded than to jHiTice ' ' 
ikis idea of equity, vague and ill devel 
bM ralber leemed a matter of instinct than 
of ealculatioii. It is only by much pati 
■nd order that a nmltitude of incoherent 
CDnAncd sentiments can be reduced itil 
gOroni propodtians. 




CHAPTER VII. 



have now arrived at the principal ob- 
ject of tbe Laws; the care of security. This 
inestimable good is the distinctive mark of 
civiliattion: it is entirely the work of the 
Without law there is no security : 
consequently no abundance, nor even certain 
Bubastence. And the only equality which 
can exist in such a condition, is the equality 
of misery. 

In order rightly to eslimale this great be- 
nefit of the Laws, it is only necessary to con- 
sider the condition of savages. They struggle 
without ceasing against Inniine, which some- 
times cuts off in a few days whole nations: 
rivalry with respect to tbe means of subsis- 
tence, produces among them the most cruel 
wars; and. like the most ferocious beasts, men 
pursue men, that they may feed on one another. 
The dread of this horrible calamity destroys 
amongst them the gentlest sentiments of na- 
ture: pity connects itself with insensibility 
in putting the old persons to death, because 
they can no longer follow their prey. 

Examine also what passes at those periodl. 
during which civilized sodetiea almost return 
into the savage slate: I refer to a time of 
war, when the hiws which give security are 
in part suspended. Every instant of its du- 
ration is fruitful in calamity: at every step 
which it imprints upon the globe, at every 
movement which it makes, the existing mass 
of riches, the foundaliun of abundance and 
subsistence, is decreased and [lisappears ; the 
lowly cottage, and the lofty palace are alike 
subject to its ravages; and often the anger or 
caprice of a moment consigns to destruction 
the alow productions of an age of labour. 

Law alone has accomplished what all the 
natural feelings were not able to do : Law 
alone, has been able to create a lixedaod du- 
rable possession which deserves the name of 
Properly. The law alone could accustom 
men to submit to tbe yoke of foresight, at 
first painful to be borne, but afterwards agree- 
able and mild : it alone could encourage Ibem 
in labour — superfluous at present, and which 
they are not to enjoy till the future. Eco- 
nomy has as many enemies as there are spend- 
thrifts, or men who would enjoy, without 
taking the trouble to produce. Labour is 
too painful for idleness ; it is too slow for 
impatience: Cunning and Injustice under- 
handedly conspire to appropriate its fruits; 
Insolence and Audacity plot to seize them by 
open force. Hence Security, always tottering, 
always threatened, never at rest, Uves in the 
midnt of snares. It requires in the legislator, 
vigilance continually susluned, and power 
always in action, to defend it agunst hie con- 
stancy reviving crowd of adversariet. 
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Tbe Law does not bb/ Ui a miui, " ffori 
and I vitf racard yen ;" but il snys lo him, 
" tVorJi, and by atopping the band tbat ivoulct 
take them from jou, / ailt timre lo ynu ihe 
fntitiofgour lalmta; its natural andnufficieat 
reward, which, teithoul nu, you coald not pre- 
terat." If induatry creates, it is the law 
which preaervea : if, at the Grat moment, wc 
owe every thing to labour, at the second, 
and every succeeding moment, we owe every 
thing to the law. 

In order to form a clear ides of the whole 
eitent which ought to be given to the prin- 
ciple of security, il ii necessary to coniddcr, 
that man ia not lite the brutes, limited to 
the present time, either in vnjoymeni or suf- 
fering, but that he is tusceptible of fileasuce 
uiid pitin by anticipation, and that it is not 
enough to guard bim against an actual loss, 
but also to guarantee lo bim, as much as 
possible, his poeeessions against tiiture loB&es. 
Tbe idea of his security mutt he prolonged 
to him throughout the whole vista that his 
imagination can measure. 

This ditpoaition to look forward, which 
bos so marked an influence upon the condi- 
tion of man, may be called expectation — 
ei])eclaCion of the future. It is by means 
of this we are enabled to form a general plan 
of conduct ; it is by means of tlus, that the 
suFcesuve moments which compose Che du- 
ration of life are not like insulated and 
independent points, but become parts of a 
continuous whole. ExpecUtion ia a chain 
whieb unites our present and our iiiture ex- 
istence, and passes beyond ourEcIves to Ihe 
generations which follow us. The sensibi- 
lity of tbe individual is prolonged through 
all the links of this chain. 

The principle of security comprehends tbe 
maintenance of all these hopes; it directs 
that events, inasmuch as tbey are dependent 
upon the laws, should be conformed to the 
expectations to which tbe Laws have given 
birth. 

Every injury wbicb happens to this senti- 
ment produces ■ distinct, a peculiar evil, 
which may be called pain of disappointed 
eipeclation. 

The views of jurists must have been ei- 
tremely confused, since they have paid nu 
particular attention to a senliment so funda- 
mental in humazi life : the word expectation 
i a scarcely 10 be found in their vocabulary i 
an argument can scarcely be found in their 
works, founded upon this principle. They 
have followed it. without doubt, in many in- 
stances, but it has been from instinct, and 
not from reason. 

tf they had known its extreme importance, 
tbey would not have omitted to name it ; to 
point it out, instead of leaving it in the 



CHAPTER VUI. 




That we may more completely estimate the 
advantage of tbe law, let us endeavour to 
form a clear idea of property. We shall 
sec that there is no natural property — that 
property is entirely the creature of law. 

Property is only a foundation of expec- 
tation — the eipeclation of deriving certain 
adi'antagea trom the thing said to be pos- 
sessed, in consequence of the relations in 
which one already stands to it. 

There is no form, or colour, or visible 
trare, by which it is possible lo express the 
relation which constitutes property. It be- 
longs not to physics, but to meCaphysict : 
il is altogether a creature of the mind. 

To have the object in one's band — to keep 
it, to manulkcture it, to sell It. to change its 
nature, to employ it^all these physical cir- 
cumstances do not give the idea of property. 
A piece of cloth which ia actually in the 
Indies may belong to me, whilst tbe dress 
which I have on may nut be mine. Tbe 
food which is incorporated with my own 
substance may belong to another, to whom I 

The idea of property consists in an esta- 
blished expectation. — in the persuaiion of 
power to derive certain advantages trom the 
object, according to tbe nature of the case. 

But this expectation, this persuasion, can 
only be tbe work of tbe law. I can reckon 
upon the enjoyment of that which 1 regard 
as my own, only according to the promise of 
the law, which guarantees it to me. It ia the 
law alone which allows me to forget my na- 
tural weakness: it is from the law alone that I 
can encluar aticldand give myself to its culti- 
vation, in tbe distant hope of tbe harvest. 

But it may be said, What has served as ■ 
base to the law for the commencement of the 
operation, when it adopted the objects which 
it promised to protect under the name of 
property? In Ihe primitive state, had not 
men a natural expectation of enjoying certaiu 
things-— an expectation derived from sourcn 

Yes : they have had from the beginning, 
there have always been circumstances in 
which a man could secure by his own means 
the eiijoyment of certain things : but the 
catalogue of these coses is very limited. 
The savage, who has hidden his prey, may 
hope to keep it for himself so long as his 
cave is not discovered ; so long as he is awake 
to defend it; whilst he is stronger than his 
rivals: but this is all. (low muerable and 
precarious is this method of possession I — 
Suppose, then, the slightest aj(reement amonK 
these savages reciprocally to respect each 
other's booty; Ibiii is the introduction of a 
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principle, to which you ran only give the 
Dune of Uw. A feeble uid moinenlarj 
pecUtion only results from time (o ti 
from purely physical drcunutanrea ; a atrong 
■nd pemunent expectation result* from Uw 
aloue: that which was only a thread in a 
itate of nature, becomes ft cable, soloipeak, 
in a slate of society. 

Property anit Uw are born and must die 
together. Before the Uws, there wan no pro- 
perty: takeawaytheUwa, all properly ceasea. 

With respect to property, aecurity consiats 
in no shock or derangement being given to 
ifae eipeetation which bos been founded on 
the laws, of enjoying a certain portion of 
good. The legiaUtor owea the greatest re- 
spect to these eipectalion* to which be ha* 
Ipven birth : when he dors not interfere with 
Ihem, he docs alt that is essential to the hap- 
|iineH of society; when be injures them, be 
alway* produces a proportionate sum of evil. 



CHAPTER IX. 



Bl'T perhaps the lawa relating to property 
■nay be good for those who poeseaa it. but 
oppressive to those who have none; — the 
|H>or are perchance more miaersble than they 
would be without tbem. 

The lawa, in creating property, have crca- 
Ird wealth ; hut witb respect to poverty, it ia 
uot the work of the lawa — it ia the primitive 
rtnidition of the human race. The nun who 
lives only from day to day, is precisely the 
mu) in ■ state of nature. The savage, the 
poor in sodety, I acknowledge, obtain no- 
lUiig but by painful Ubour ; but in a state 
of nature, what could be obtain but at the 
price of bU toil y Has not huntjng its fn- 
tigoes, fishing ita dangers, war its uncertain- 
lin? And if man appear to love this ad- 
venturous life — if he have an instinct greedy 
ofthcw kinds of perils— if the savage rejoice 
ID tbe delights of an idleness so dearly pur- 
cfaated — ougbt it to be concluded that be is 
more happy than our day labourers ? No : 
Ibe labour of these is more uniform, but the 
rFwird is more certain : the lot of the wo- 
man b mote gentle, In&ncy and old age have 
more reaources ; the species multiplies in a 
proportJon a thousand times greater, and 
thta alone would sulSce to show on which 
■idr is the superiority of happiness. Hence 
tfat lam, in creating property, have bwii 
benefactors to those who remain in their ori- 
gioal poverty. They participate more or less 
in Ike pleasures, advantages, and resouri-ca 
at ciriliied society : their industry and la- 
boor plan Ihem among the candidates for for- 
' "e; they enjoy the pleasures of acquiai. 

i: hope inin^lea with their labimra. 

Tbewcnriiy whi.h the Uw gives thetn, is 



this of tittle importance? Thoae who look 
from above at the inferior ranks, see all oh. 
jects less than they really are ; but at (he 
base of the pyramitl, it is the summit which 
disappears in its turn. So Ikr from making 
these companions, they dream not of them ; 
they are not tormented with impossibilities ; 
so. that all things considered, the protection 
of the Uws contributes aa much lo the hap- 
pinesa of the cottage, as to the security of 
the palace. It is aurpri&ing that ao judidoua 
a writer as BeccarU ahould have inserted. 
in a work dictated by the aoundest philoso- 
phy, a doubt subversive of the social order. 
The right of property, rays he. ii a terrible 
right, and noj not prrkapi be necetiary. 
Upon thia right, tyrannical and aanguinary 
UwB have been founded. It has been most 
frightfully abused ! but the right itself pre- 
sents only ideas oif pleasure, of abundance, 
and of security. It ia this right which has 
overcome the natural aversion to labour — 
which has bealowed on man the empire of 
the earth — which basled natioaa to give up 
their wandering habits — which has created 
a love of country and of posterity. To en. 
joy quickly^ to enjoy without punishment, 
— thia ia the universal deure of man ( this 
ia the desire which is terrible, since it arms 
all those who poaaess nothitig, against those 
who possess any thing. But the Uw. which 
restrains this deure, is the most splendid 
triumph of humanity over itself, 

CHAPTER .X. 



We have already seen, that subsistence de- 
pends upon the Uws, which secure lo the 
Ubourerslhe products of their Ubour ; but it 
would be proper more eiactly to analyie the 
eriU which result from violations of property. 
They may be reduced to four heads: — 

1. Emiof TVon-poueaion If the acquiai. 

in of a portion «F riches be a good, the non- 

ssession of it must be an evil ; though a 

negative evil, and nothing more. Hence, 

alUiough men in the condition of primitive 

^rty may not have felt the special priva- 

of^ wealth which was unknown to them, 

clear that they at least had not all the 

happiness which results from it, and of which 

e are in the enjoyment . 

Tbe loss of a portion of good, should it 
even remain always unknown, would yet be a 
loss. If by calumny you prevent my friend 
from conferring a benefit upon me which I 
did not expect, do yuu not do me an injury? 
In what consista Itui injury ? In tbe negative 
evil which results to me, of not possesung 
what 1 otherwise should have posacased but 
for youi' calumny. 
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2. Pain of Lou Every llung which I 

Ktuilly poBsem, or which I DUg:hl to posseu, 
1 consider in m; imi^^natian as about lo be- 
long lo me for ever ; 1 make it the founda' 
tiun of my e»peclation — of the eipectation of 
those who depend upon me, and the support 
of my plan of life. Each part of my property 
my pOBse^B, in my cetimation, besides Its 
intiinue value, a value in aflectian — as the 
inheritance of my incestort, the reward of 
my labours, or tlie future benefit of my heirs. 
Every thing may recall to me that portion of 
myaelf which 1 have spent there — my rarci, 
my induBtry, my economy — which put aside 
preaeat pleasures, in order to extend tbcm 
over the fiiiure ; «o that our property may 
become, as it were, part of ourselves, and 
cannot be token from us without wounding- us 
to tbe quick. 

3. Fear of £oii. — To regret for what is 
lost, unensiness respecting what is posaeased 
joins ilsetf, nnd even for what it ia possible 
to acquire; for mo^l of the objects which ore 
neeeasary for subsistence and abundance, be- 
ing perishable matlera, future scqui«itiDns 
form a necessary supplement to present pos- 

When inaecurit.y reaches a certain point. 
tbe fear of loss hinders the enjoyment of 
what is posaeiiied. The care of preserving 
condemns us lo a thousand sod and painful 
precautions, always liable to fail. Trca- 
Burea fly away, or are buried ; enjoyment be- 
comes sombre, eteallby, and solitary : it fears, 
by the exhibition of itielf, to direct cupidity 
to itaprey. 

4. DcMrucfion of hduitry If I despair 

of enjoying the &uits of my labour, I shall 
only ihink of living from day to day : 1 shall 
not undertake labour* which will only bene- 
fit my enemies. But besideB this, in order to 
the existence of labour, tbe will alone is not 
luEBdent : Instruments are vranting : wliilet 
these we being ,irovided, subsistenee is ne- 
ceuary. A aingle tilaa may render me unable 
to act, K'ithaul depriving me of the dia|>osi- 
tion to labour^ — ^without having paralyzed my 
win, Hence the three first m these evils 
aRect tbe passive fiiculties of the individual, 
whilst the fourth extends to bis active fitcul- 
tiea, snd strikes them with numbness. 

It is percnved in this Hnidysii, that tbe two 
first of these evils do not extend beyond the 
individual injured; but the two latter expand 
themselves, and occupy an iiideBnite space in 
society. An attack mudc upon the property 
! individual spreads alarm among the 



may at last spread over the whole body of 
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These means nre called, in tbe lan^iage af 1 
political economy, productive capital — Witk 
regard to a single indiviilual, his capital Tsuy 
be destroyed, without his industrious diapo> 
sition being destroyed, or even weakened. 
With regard to a nation, the deetruction of 
its productive capital is impossible : but long 
before this btnl term sirives, the mischief 
would have reached the will ; and tbe spirit of 
industry would bll under a terrible ndrasmu, 
in the midst of the natural resources presented 
bj a rich and fertile soil The will, however, 
iseicitedhysomanystiinulBnlSithatiC reaisla 
a multitude of discouragements and losses : ■ 
pa^ng cahunity, how great soever it may be, 
doesnotdeEtroy tbe spirit of industry. This 
has been seen springing up again after destruc- 
tive wars, which have impoverished nations, 
like a robust oak. which in a few years re- 
pairs the injuries inflicted by the tempest, and 
covers itself withnewbranches. Nothing les* 
is requisite for freezing up industry, than the 
operation of a permanent domestic cause, 
such as a tyrannical government, a bad legia- 
lalion, on intolerant religion which repels 
men from each other, oraminute superstition 
which terrifies tbem. 

The first act of violence will produce a 
certain degree of apprehension — there are 
already some timid minds discouraged : a se- 
cond outrage, quickly succeeding, will spread 
a more considerable alarm. The most pru- 
dent vnW begin to contract their enterprises, 
and by degrees to abandon on uncertain 
career. In proportion an these attacks 
repented, and the ayatcm of oppression 
sumes an habitual character, the disperi 
augments ; those who have Aed are not 
placed : those who remun fell into a state of 
langour. It is thus that, after a time, the 
field of industry being beaten down by storms, 
becomes at last a desert. 

Asia Minor, Greece. Egypt, tbe coasts of 
Africa, so rich in agriculture, commerce, and 
popukition. whilst the Roman Em[^re flon- 
risbed — what have they become under tbe 
absurd despotism of the Turk ? The palaces 
aie changed into eahins, and the cities into 
small towns : this government, hateful to all 
persons of reflection, has never understood 
that a slate can never become rich hut by an 
inviolable respect for pri^crly. It has pos- 
sessed only two secrets for governing — tn 
drun and to brutily its subjects. Hence the 
finest countries in the world, wasted, barren, 
or almost abandoned, can scarcely be recog- 
nised in tbe hands of their barlarous con- 
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the scourges of nature — these might have dis- 
sipated the wealth, put the arts lo flight, and 
iwallowed up the dlies ; but the pons which 
have been filled up. would have been reopened, 
the communicBlians ie-eatablisbed,themanu- 
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fkcturcs revived, ttic towns rebuilt, and all 
these ravages repaired in lime, ifthe men bad 
continued to be men. But Ihejr ue not so in 
these unhappy counlries ; despair, the slow but 
&tal effect oflong-eontinued insecurity, bus 
destroyed all tbe active powers of their souls. 

If we trace the history of thia contHgioo, 
we ahull see that its brat Bttacks Ml upon 
the richiMt part of lodety. We»lth was the 
fint object of depredation. SuperBuity va- 
nished bf little and little : ubsolute necessity 
must still be provided for. notwithstanding 
obstacles : roan must live ; but when he limits 
hii pfforte to mere existence, the ttute lan- 
guiabei, and the torch of industry furnishes 
but a fe» dying sparks. Besides, abundance 
ii never so distinct &oni subsistence, that the 
one can be injured without a dangerous at- 
t»ck upon the other : whilst some lose only 
what is superfluoua, others lose what is neces- 
■ary. From the inflnitely complicated system 
of economiol relations, the weiUth of one 
part of the otiMns is uniformly the source 
from which a more numerous party derives 
it! subsistence. V 

But another, and more smiling picture, may 
be ttac«d, and not less instructivB, of the pro- 
grcai of smrurity, and prosperity, its inse- 
pvmble companion. North America presents 
the most strtkittg contrast of these two states ; 
■arage nature is there placed by the side of 
riviliiation. The interior of this immense 
region presents only a Rightful solitude : im- 
pcnnnible foreits ot barren tracts, standing 
waters, nonoua eihalationt, venomnuB rep- 
tiles,— such is the buid left to itself. The 
barhaious hordes who traverse these deserts, 
without fixed habitacion, always occupied in 
the pursuit uf tbrar prey, and always filled 
with implacable rivalry, only meet to attack 
and to destroy each other ; so that the wild 
beasts are not to dangerous to man, as man 
himself. But upon the borders of these soli- 
tudes, what a ^ferent prospect present* it- 
self I One could almost believe that one saw. 
at one view, the two empires of good and 
eriL The forests have given place to culd- 
■■tcd fiehli ; the morass is dried up ; the land 
ha* become solid—is covered with meadows, 
paaturcfi. domestic animals, smiling and 
healthy habitations ; cities have ri^cn upon 
n^Dlar plans ; wide roads are traced between 
them : every thing shows that men arc seek- 
ing the means of drswingneartoonc another; 
tbey no longer dread, or seek to murder each 
other. The seaports are filled with vesseb 
reeelTing all the prodiictioni' of the earth, 
tad (FiTing to exchange its richer. A coutit- 
teis multitude, living in peace and abundance 
upon the fruits of their Ubours, has succeeded 
to the nations of hunters who were altray 
struggling between war and famine. Wliut 
has produced these wonders? what has re- 
vorateA the surface ol' the catth ? what haa 



given to man Ibis dominion over embelliahed, 
truitfiil, and perfectionated nature? The 
benevolent genius is Stcvritg. It is security 
which has wrought out this great metamor- 
phosis. How rapid have been its operations! 
It is scarcely two centuries since William 
Peon reached these savage wilds with a co- 
lony of true conquerors ; for they were men 
of peace, who sullied not their estabtisbment 
by force, and who made themselves respected 
only by acta of benevolence and Justin-. 

CHAPTER XI. 



In consulting tbe grand principle of security, 
what ought the legislator to direct with re- 
gard to the mass of property which existi? 

He ought to miuntuin the distribution 
which is actually established. This, under 
the name of justice, is with reason regarded 
as his first duty : it is a general and simple 
rule applicable to all states, adapted to all 
plans, even those which are most opposed to 
each other. There is nothing more diversi- 
fied than the condition of property in Ame- 
rica, England, Hungary. Russia: in the first 
country the cultivator is proprietor; in the 
second he is a brmeri in the third he is at- 
tached to the soil; in tbe fourth he is a sbve. 
Still the supreme prinriple of security directs 
tbe preservation of all these distributiotis, 
how different soever their natures, and though 
they do not produce the same amount of hap- 
piness. For how shall adiflTerent distribution 
be made, without taking frotn some one what 
hepossesses? how sbaU one parly be stripped, 
without attacking the security irf' all ? When 
your new distribution shall be disarranged, 
whici it will be the day after its establish- 
ment, how will you be able to avoid making 
a second ? Why should you not correct this 
also? and, in the meantime, what becomes 
of security? of happiness? of industry? 

When security and equality are in opposi- 
tion, there should be no hesitation : equality 
should give way. The first is the founda- 
tion of Ufe — of subsistence — of abundance — 
of happiness*, every thing depends on it. 
Equality only produces s certain portion of 
happiness : besides, though it may be created, 
it will always be imperfect ; if it could exist 
for a day, the revolutions of the next day 
would disturb il. 7^ e establishment of equa- 
lity is a chimera : the only thing which caa 
be done is to diminish inequality. 

If violent causes, such as a revolution in 
government, a schism, a conque&t, produce 
the overthrow of property, it is a great cUa- 
mity ; but it is only transitory — it may be 
softened and even repuired by time. Indus- 
try is a vigorous plaut, which re ' 
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luppings. uid in wliieti the friutrul ap ri§Ei 
iiiiinediatdf upon the riftutn of ipring. Bui 
if prupeny were overtluown wilh (he direct 
int«ntiuD of establiihing eqiulity of fortune 
the evil would be jrrepu&ble t no more teeu- 
ritj — no more industry — no more ftbundanre . 
■odety would relapiie into the savage atate 
fiom which it bis arisen. 



Suehisthehistoryof fsDMiriim. Ifequality 
ought to rngn to-dsy, for the nuoe reason it 
ought to reign always. It ran only be pre- 
served by the ume violences by which it wm 
Fftablished. It would require in army of 
inqui«itor( and eieeutioners. deaf both to 
favourititimiuid complaint — insennible to the 
■eductionn of pleuurc — inaccessible to perso- 
inl interest — endowed with every virtue, and 
engaged in ■ service which would dettroy 
them all. The level must be in perpetual 
motion, in order to smooth down whatever 
would rise above the legal line. Witchfiil- 
nefs must be uninterrupted, to restore the 
lack of (hose who hive dissipatod their por- 
tion, and to strip tliosc who by means of 
labour have augmented, or by rare have pre- 
•erved, theirs. In such a state of things, pro- 
digality would be wiadom. and none but the 
mad would be industrious. I'his pretended 
remedy, so gentle in appearance, would thus 
he found a deadly poison. It is a burning 
cautery, which would consume every thing 
till it reached the last prindjilrs of life. The 
■vrord of the enemy, in its wildest fury, is a 
thousand times less to be dreaded. It only 
nuscA partial evils, which time eAces and 
which industry repairs. 

Some small sodeCiei, in the first eServes- 
penee of religtouf enthuuasm, have instituted. 
■* a fundamental principle, the community of 
KOods. Hu happiness been increased there- 
by? The gentle motive of reward has been 
supplied by the doleful motive of punishment. 
Uibour, M> easy and so light when animated 
by hope, has been repre^nted as a penance 
neeeamy in order to etrape from eternal 
panishmentt. Hence, so long as the religious 
motive preserves its force, every one labours. 
but every one groans, Doet this motive grow 
weaker? Tbe society divides itself into two 
classes: the one. degraded fanatics, contract 
all the vices of an unhappy superstition ; 
the other, idle cheat*, cause themselves to be 
supported in their idlenesa hy the dupes by 
whom they surround themselves ; whilst the 
ny (or equality is only a pretext to cover 
the robbery wluch idleness perpetrates upon 
industry. 

The proepecta of benevolence and concord, 
which have seduced so many ardent minds, 
■re, under this lyttem, only the chimeras of 
the imagination. Whence should arise, in 
tht divinofi of labour, the determining mo- 
tire to cboosc Ihc mosi juuiiFul ? who would 
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undertake disagreeable and dirty tasks ? who 
would be content with bis lot, and not esteem 
tbe burthen of hit neighbour lighter than his 
own? Howmany frauds would beattemptcd, 
in order to throw that burthen upon anothB-, 
from which a man would wish to exempt 
himself? and in Ihe division of property, how 
impossible to satisfy every one. to preserve 
Ihe appearance of equality, to prevent je»- 
lousies, quarrels, rivalries, preferences? Who 
shall put an end to the numberless disputes 
always arising ? What an apparatus of penal 
laws would he required, to replace the gentle 
liberty of choice, and the natural reward of 
the cares which each one takes for himself? 
The one half of sodely would not suffice to 
govern the other. Hence this tnicguitous 
and absurd system could only be maintained 
by poUticol or religious slavery, such as that 
of the Helots among the Ljwedemoniaiis, and 
the Indians of Pinguay ui the eslablishmenu 
of the Jesuits. Sublime inventions of legis- 
Ulors, who, for the establishment of equality. 
made two equal tots of evil and of good, and 
put all the evil on one side, and all ihn 
good upon the oilier. - J 

CUAPTER XII. ' 



Must there, therefore, be constant opposi- 
tion, an eternal war between (he two rivals, 
Securiti/ and Eipialitii f Up (o a certain point 
they are incompadble, but with a little pa- 
tience and skill they may be brought by de- 
grees to coincide. 

Time is the only mediator between these 

■ontrary interests. Would you follow the 
counsels of equality without contravening 
those of security, wait for the natural period 
which pu(s an end tu hopes and fears — tbe 
period of death. ' 

When property is vacated by the death of 
the proprietors, Ihe Uw may inlervene in tbe 
distribution to be made, either by limiting 
rtain respects the power of disposing of 
it by will, with tbe design of preventing too 
great an accumulation of properly in the 
hands of a single person, or hy making the 

ight of succession subservient to tbe pur- 
poses of equality, in case the deceased should 
not leave a husband, or wife, or relations, iti 
Ibe direct line, and should not hove made 

ise of his power of disposing of it by will. 

.t passes then (o new posaessors. whose ex- 
pectations are not formed, and equality may 
produce good to all, without deceiving the 
fipcctationi of any. The principle only it 
itbdieated here: it will be more largely de- 
loped in (he second Book. 
When it regards the correction of a species 
of civil inequality such ui slavery, tbe same 
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II ougLt to be piiicl to the rigbte of 
property; (lii^ optinttioa should be gndud, 
Md the aubardinBtc objcL-t should be purBucd 
witboot Mcrificdng the principal object. The 
nen whom you would render free by these 
grmdationi, will he much more Rtted for its 
enJDynieiil, than if you hod led theni to tram- 
ple JMtice under fool, in order to introduee 
them to thin new social condition. 

We may observe, that in a nation which 
protpen by agriculture, itianuEirturcs, and 
eonimerce, there is a continual process to- 
warda equality. If the laws do not oppose 
it — if they do not maintain monopolies — if 
they do not retYtrain trade and its exchanges 
— if they do not permit entails — large proper- 
ties will be seen, without effort, without 
revolutions, without shock, to subdivide 
themselves by little and little, and a much 
fTteater number of individuals will partici- 
pate in the advantage of moderate fortujiee. 
This will be the natural result of the dif- 
ferent habits formed by opulence and poverty. 
The first, prodigal and rain, seeks only to 
enjoy without creating: the second, accus- 
tomed to obscurity and (o privations, finds 
its pleasures in its labours and its economy. 
From this arises the chan;;e which is going 
on in Europe, from the progress of arts and 
commerce, notwithstandinjt the obstacles of 
the law*. The ages of feudality are not 
long sbee pu*ed by, in which the world was 
divided into two classes — a few great pro- 
prietors who were every thing, and a multi- 
tude of slaves who were nothing. These 
loAy pyramids have disappeared or have been 
lowered, and their debris has been spread 
abroad: industrious men have formed new 
Htabluhments, of which the infinite number 
proves the comparative happiness of modem 
civiliation. Hence we may conrlude, that 
Mtearitji, by preserving its rank as the supreme 
prindple, indirectly conducts la the esia- 
bliobinent of equality ; whilst this latter, if 
taken as the basis of the social arrangement. 
would destroy security in establishing itself 

CHAPTER XIII. 
a«CUriCE« or »cubitt to sEcirairr. 

This title at first appears enigmaticBl, but 
the enigma is noun salved. 

An important distinclion it to be maile 
between the ideal perfection of security, and 
that petfectiDti which is practicalile. The 
firH retjuire* that nothing should be taken 
from any one; the second is atlainefl if no 
Dwre is taken than is necessary fur i he pre- 
•ovatioii of the rest. 

This lacrifire is not an attack upon secu- 
rity; it is only a defalcation frimi it. An 
atlark is ait unfitfeseen shock : an evil wluch 
I cuuU not b« ealculatetl upuu ; on irregularity 
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which hat no fixeil principle : it scerus to put 
all the rest in danger ; it produces a general 
alarm. But this debtcatJon is a 6ied deduc- 
tion — regular, necessary, expected — which 
produces an evil of the first order, but no 
danger, no alarm, no discouragement to in- 
dustry : the same sum of money, according to 
the maimer in which it is levied upon the 
people, will possess the one or the other uf 
these chaiHciers, and will produce, in conse- 
quence, either the deadening eETccts of inse- 
curity, or the vivifying effects of security. 

The necessity of these de&lcations is evi- 
dent. To work, and to guard the workmen, 
ore tiro different, and, for a time, incompa- 
tible openitioiia. It is therefore necestaty, 
that those who create wealth by their labour 
should give up a portion of it to supply the . 
wants of the guardians of the state : wealth 
can only be defended a( its own eipenie. 

Society, attacked by internal or eitemal 
enemies, con only mwntain itself at the ex- 
pense of the security, not only of these ene- 
mies themselves, but even uf those in whose 
protection it is engaged. 

If there are any individuals who perceivH 
not this ncecsBory connenion, it is because, 
in this respect, as in so many others, the 
wants of to-day eclipse those of to-morrow. 
All guvemment is only a tissue of aacrificea. 
The best government is that in which the 
value of these sacrifices it reduced to the 
smaUest amount. The practical perfection 
of security is a quantity which unceasingly 
tendi to approach to the ideal perfection, 
without ever being able to reach it. 

I shall proceed to give a catalogue of those 
cases in which the sacrifice of some portion ot 
security, in respect of property, is iiecesaury 
for the preservation of Ihc greater mass ; — 

1. General wants of the state for its de- 
fence against external enemies. 

2. General wants of the slate for defence 
ngaiiiBt delinquents or internal enemies. 

3. General wanti of the state for the |ire- 
vention of phyaica) calamities. 

4. Fines at tbe expense of offenders, on 

nities in fevour of the parties injured. 

5. IncroBchment upon the property of in- 
dividuals, forthedevelopment of the powers 
to be exercised against the alwve evils, by 
justJee, by the police, by the iriny. 

6. Limitoiions of the rights of property, 
or of the use which each proprielor may 
make of his own goods, in order to prevent 
his injuring himself or others.* 
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CHAPTKn XIV. 



OuoHT pioriuon for Ihc poor, for pubKc 
wonhip. uid the cultivation of tbe art* and 
■ciences. tn be ranked unong tbe wuits of 
the state for which proriiion ought to be 
made by forfed contributiona ? 

g 1. Of Indigence. 

In tbe bigbest state of sodal pro^prrity, 
thr great mass of the cifizen> will moiit pro- 
bably posaess few other resourrea thBn tbeir 
daily labour, and «>n>equeiitly will alway* 
be near to indigence — alwayi liable to fall 
into its gulf, from aceident, iroiu the revolu- 
tion! of arnimerce, from natural (slamitiei, 
and eq)edally from diiease: in^ry will al- 
ways be unable, from ita own powers, to pro- 
vide tlie meanB of subsibtence ; Ihe dcrayi of 
old age will often destroy tbeBe powers. Tbe 
two extremities of life resemble each other in 
their belplessnesa and weakness. If natural 
Instinct, humanity and shame, in concurreote 
with tbe lawi, generally secure lo infenta and 
old persons the are and protection of their 
Cunily, yet these suceours are precarious, and 
those who give them may itand in need of 
similar succours themnrlves. A numerous 
family, supported in abundance by tbe hiboui 
ef a man and his wife, may at any moment 
lose Ihe half of its resources by the death of 
one of tbecn, and lose tbe whole by tbe death 
of both. 

Decay is stiil more badly provided for than 
rhildhood. The love which descends, baa 
more power than that which ascends: gra- 
titude is less powerful than instinct: hope 
utaches itself to the feeble beings who ate 
eommenciiii^ life, but has nothing nmre to 
aay to those who are closing it. But ei'en 
when tbe aged receive every posuble com- 

indlTidual, either in hit ronune or Mherwite. 



Sieui 
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a. Public dethmenti—iuch as may rauli to 
the conununiiy in generaJ. Sic ulerc luo ut rem 
paUicflM noH ladiu. 

3. DeU^ment lo ihe indindusl himself. Sic 
iilfre tuo ul irrnrl ipium noa laibii. 

This iword is mine in fiill property ; but ple- 
nary as this piopcny is as to a Iliousand uses, I 
may not use it in wounding my ntighl)out, nor 
cutilna his ch)lhca; I may not wave ii as a sig- 
nal ofinsurreclion againiL ihe government. If 
I am a minor or a maniac, it may be tiken from 
mt for fear thai I should injure myself. 

An abiolute and onlimitei) rifthl bier any ob' 
jert of properly would be the righl lo coramil 
nearly every crime. If I had such a right over 
iht stick t am aboui to cut, I might employ ii 
as a mace to knock dotm the passengers, or I 
nughi conven it into a sceptre aa an emblem of 
loyally, or into an idol to ofT^d the national 



fort, the idea of exchanging the part of a 
benefiictor, for tliat of the recipient of alms, 
pours luimewhat of bitterness into fiivotui 
received, especially when, from decay, the 
morbid sensibility of the mind has rendered 
painful, changes which would otherwise be 
indifferent. 

This aspect of society is most painful. 
We picture to ourselves a long train of evils 
gathering round poverty, and followed up by 
death, under its most terrible forms, aa their 
ultimate effect. We perceive that it is tbe 
centre towards which inaction alone makes 
the lot of every mortal to gravitate. Man 
can only rise by continued efforts, without 
which be will fiill into this abyss i whilst 
(bete efforts are not always sulliiHent, and 
we see the most diligent, the most virtuoui, 
sometimes sliding into it by a fatal declivity, 
or falling into it from inevitable reverses. 

To put an endto these evils, there are only 
two methods independent of the laws — ico- 
noRy, and vohintarg conlribuliam. 

If these two resourses were constantly 
suHicient, it would be proper to guard afiaioit 
the interference of the laws, forlheasdalance 
of the poor. The law which offem to poverty 
an assistance independent of industry, is, so 
to speak, a law against industry itself ; or at 
least, agninit frugality. The motive to la- 
bour and economy is the pressure of present, 
and the fear of future, want: tbe law which 
takes away this pressure, and this fear, must 
be an encouragement to idleness and dissipa- 
tion. This is the reproach wbicb is reason- 
ably brought against the greater number of 
estabUshments created for the poor. 

But these two means arc ineuHiricnt, as 
will appear upon a slight examination. 

With respect to economy, if the Rreatest 
efforts of industry are insufficient for the daily 
support of a numerous class, still less will they 
he suRicient to allow of saving for tbe future. 
Others may be able, by their daily labour, to 
supply their daily returning wants ; but theae 
have no superfluity to lay by in store, that it 
may be uted when required at a distant time. 
There only remains a third class, who can 
provide forevery thing, by ecanomiungduring 
tbe period of labour, for the supply of the 
period in which they can no longer work. 
It is only with respect lo this lust class, that 
poverty can be esteemed a kind of crime, 
Economy." it is said " is a duty. If they 
>ve neglected it, so much the worse (or them. 
Misery and death may perhaps await them, 
but they can accuse only themselves : besides. 
tbeir catastrophe will not be an evil wholly 
wasted; it will serves* a Icssonto prodigmU. 
1 law established by nature — a law which 
is not, like those of men, subject lo uncer- 
tainty and injustice. Punishment only falls 
upon Ihe guilty, and is proportioned ciarlly 
lo their hull." This severe language would 
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be justifiable, if (be object of the law were 
Tcngeance : but ihii vengeuice itaclf ia eon- 
demnedby the principle of utility, as an impure 
motire, founded uponantipatby. Again, what 
will be tbe fruit of the»i evils, this noglcct, 
tbi* indigence, wliichyou regard in your anger 
■1 the just puniihnient of prodigality? Arc 
you lure (hat the victims thus sairificed will 
wevent, by their example, the faults which 
tare led to their suffering? 

Surb an opinion shows little knowledge 
of tbe human heart. Tbe distress, the death 
uT certain prodigals — of thoie unhappy per- 
sons who have not been able to refuse them- 
selvH tbe infinitely little enjoyments of their 
condition, who have not learnt tbe painful 
art of striving by reflection against all the 
lemplations of the moment ^ their distrea I 
Mf , even their death itself, would have little 
tnBueoce, as insUuction upon the laborious 
data of sodely. Is it possible that this sad 
spectacle, in which shame conceals the greater 
part of tbe details, should possess, like the 
puniahment of malefactors, a publicity wbicb 
■bould slrilfo the attention, and permit no 
one to be ignorant of its cauiie? Would 
those to whom this lesson was most neces- 
nry, know how to give to such an event the 
proper interpretation? — would they ahvaya 
recognise the connexion between imprudence 
aa the cause, and suffering as tbo effect ? 
Might they not attribute this calastrophe to 
unforeseen accidents, wticbit was impossible 
to prevent? Instead of saying, Bebuld a man 
wbo has been the author of his own losses, 
■nd whose indigence ought to excite me to 
labour and economy without relaxation, — 
mi^t it not often be said, with an ^pearance 
of rtasoD, There is an unfortunate person, 
who bai taken a thousand useless carea, and 
whose experience proves the vanity of human 
prudence. This would doubtless be bad rea- 
soning: but ought an error in logic, a sim- 
ple defect in reflection, among a class of men 
nwre called to the exercise of their hands than 
thdr beads, lu be punished thus rigorously ? 

Beaidci, what should be thought of a pu- 
niahmeDl, retarded as to its exeeution even 
to (be last extremity of lite, wbicb ought to 
begin by overcoming at the other extremity 
(that is to say, in youth) the ascendancy of 
the moat imperious motives? How must this 
pretended lesson he weakened by the dis- 
tance!— huw small the anEiIogj between an 
old and a young man ! — - bow little does the 
ciMnple irf the one operate upon the other! 
In the youth, the idea of immediate good 
and etil occupies nearly all the sphere of 
reflection, excluding the ideas of distant good 
and eviL If you would act upon him, phicu 
tbemotivenearMm; show him, for example, 
in perapective, a marriage, or any other plea- 
sure : but a punishment placed at ibe extreme 
jM.pj»_ beyond bis intellectual borizou, ii a 



punishment in pure waste. It is sought to 
guide those wbothink littlei andinorderto 
draw instruction from such a misfortune, it 
is requieite that they should think much; of 
what use, then, 1 ask. is a political instrument 
distlncd for tbe least prudent class, if it is of 
a nature to be efficacious only upon the wise ? 

Recapitulation. — The resource of economy 
is insuRident: — Isf, It is evidently »o for 
those who do not earn a subsistence; 2iffy, 
For those who earn only what is strictly ne- 
cessary ; whilst, as to tbe 3(f class, which 
embraces all those who are not included in 
the two former, economy would not belnsuffi- 
cietit of itself, but it may become so from the 
imperfection natural to human prudence. 

Let us proceed to tbe other resource — do- 
luKtary cotitribiUioitt. This bas many imper- 
fections : — 

1. Ita uncertainty. It will experience daily 
vicissitudes, according to the fortune and the . 
liberaUty of tbe individuals upon whom it 
depends. Is it insufficient? These conjunc- 
tures are marked by misery and death. Is it 
superabundant? It offers a reward to idleness 

2. The inequality of the burden. This 
supplement to Ibe wants of the poor is 
formed entirely at the expense of the moat 
humane, of the moat virtuous individuals in 
the society, often without proportion to their 
means; whilst the avaricious calumniate tbe 
poor, in order to colour their refusal with • 
vanush of system and reaton. Such wi ar- 
rangement ia, then, a favour granted lo ego- 
tism, and a punishment against humanity, tbe 

I say a punishment ; for though these con- 
Iributiona bear tbe name of voluntary, what 
is tbe motive ftoia which they emanate? If 
it be not founded on a religious or political 
fear, it is a tender, but painful sympotby, 
which pre^des over these acts of generosity. 
It ia not the hope of a pleasure, which ia 
purchased at this price ; it is Ibe torment of 
pity, from which we would be set free by 
this sacrifice t hence it has been observed in 
Scotland, where indigence is limited to this 
sad resource, that the poor find tbe greatest 
assistance among the class tbe least removed 
from poverty. 

3. The inconveniences of the distribution. 
If these contributions are left to chance, as in 
the giving of alnu upon the highway — if they 
are left to be paid on each occasion without 
intervention, by the individual giving to the 
individual asking^ — the uncertainty of the 
supply is aggravated by another uncertunty : 
How, in the multitude of cases, shall the de- 
gree of merit be appreciated? May not the 
penny of the poor widow only increase the 
ephemeral treasure of an abandoned woman ? 



Jf psrchi-'d Upi, Hfing, " I ran wait — 
'lliiak GrsC of that unfortunate soldier, who 
Imi more need Uiui 1 ?" Can it be forgotten, 
that ID tbe dtittibutkin of these foctuitoua 
Rmtuitiea, it ii not modest virtue, it is not 
bonrfl poverty, often silent and baahfid, 
wiicb oblaitia the largest ihare? To be 
aueceasTul upon this obscure theatre, msnage- 
nwnt and intrigue sru as neceasarr aa in the 
more brilliant theatre of fashion. Those who 
are importunate — who flatter, who lie — who 
mingle, acrording to tbe occaiion, boldness 
and baseness, and cbange their imposture*, — 
will obtain suecess, whieh indigent virtue, 
devoid of artifice, and preserving its honour 
in the tnidst of its misery, will never attain. 
" im vrais lalens se laisent et I'cnfuient 
I>i>«>uragft des aRVwti qu'ila esBuIenl 
l#rs faui talens aonc harctis effnmti^ 
8uuplea, adrolts, ct jamais rebuts" 
What Voltaire bere says of talents may 
1w applied to mendicity. In tbe indiecrimi- 
iMte distribution of voluntary contribu lions, 
(he share of honest and virtuous poverty will 
be srldom equal to that of the impudent and 
bold beggw. 

Shall these contributions be placed in a 
common fund, to be afterwards distributed 
by diown individuals? This method would 
bo much to be preferred, since it permits a 
rvsular enunination of wants and persons, 
and lends tu proportion assistance to tbem ; 
but it has also a tendency to diminish libt*r- 
ullty. This benefit, which must be received 
« uw hind of strangers, the ippltcation of 
wUfifa I cannot fiillow, from which 1 do not 
derive either the iilcaaure or the imme 
merit, has somctbing abstract in it, which 
ehlllt the ferlinge ; what I give myself, 
jrive k( the moment whvn Iiun moved, when 
Ue cry of poverty has entered into 
hMTt, when there was no one but it 
•adat It. What t eonlribule to a general 
rallectioii may not have a destination con- 
tbrmable (u my wishes. This penny, which 
I* much fur me and my fiunily to contribute. 
wrlU only bo aaa drop in the ocean of cim- 
Iributloa on (he one hand, and in the ocean 
tj WWII* Ml the other hand : it becomes the 
rich to aurnour the poor. In this manner 
many wlU reason, and it is on this account 
that mllactJons succeed better when they are 
maile for a daterminato class of individuals 
than fur an indi^le multitude, as the whole 
iiiaM of the poor. It Is, however, for this 
inaaa that It la neceatary to seeuru |iermanent 



tVmii these ronslderttlons it appears, that 
It iiwy bo laid down as a g«iivral prinnple of 
legislation, tJiat a regular contribution should 
bo ostablishi'd for thv wants oT indigence ; 
It being well iindFTsloud that those only 
ought to he rrgBrdr<l as indigent, who ate in 
want of nccoaarles, Uul frfm thl» dclinilioii 



it follows, that the title of the indigent, as 
' idigeni, is stronger than the title of the 
proprietor of a superfluity, as proprietor : 
since the pain of dealb, which would finally 
bll upon the neglected indigent, will always 
■ ! agreaterevil than the pain of disappointed 
ipectarion, which fidls upon the rich when 
limited portion of his superfluity is taken 
from him.* 

With regard to the amaunt of a legal con- 
tribution, it ought not to exceed simple ne- 
cessaries : to exceed this would be to punish 
industry for the benefit of idleness. Esta- 
blishmcntg which furnish more than neces- 
saries, are only good when supported at the 
eipense of individuals, because they can use 
discretion in the distribution of their asust- 
ance, and apply it to specific classes. 

The details of the manner of assessing tbl* 
contribution and distributing its produce, be- 
long to political economy ; in the same man- 
ner a* inquiries respecting the methods of 
encouraging the spirit of economy and fore- 
sight among the inferior classes of society. 
We have, upon this interesting subject, in- 
structive memoirs, but no treatise which em- 
braces the whole question.t It would be 
necessary lo commence with the theory of 
poverty! that is la«ay, by the classification of 
tbe indigent, and tbe causes which produce 
indigence, and to proceed to tbe adoption of 
precautions and remedies. 

^2. O/lhi Expniae of Publk Worihip. 
If the ministers of religion are considered 
as charged with the maintenance of one of 
the sanctions of morality (the religious sanc- 
tion), the expense of their support ought lo 
be referred lo the same head as the expense! 
of police and justice^ to that of internal se- 
curity. They are a body nf inspectors and 
teachers of morals, nho form, bo to speak, 
the advanced guard of the hiw ; who possesl 
no power over crime, but who comhut with 
tbe vices out of which crimes spring: and 
who render the exercise of authority more 
rare, by maintaining good conduct and sub- 
ordjnalion. If they were chared with all the 
functions which might suitably be assigned 
to them, such as the education of the inferior 
classes, the promulgation of the Uws, the 
promulgation of differenl public acts, the uti- 
lity of ibcLT services would be more manliest. 



■ If this deduction were eiisblishcd upon a 
ed roodna. each nnn)rii!tai, knowing bcTore- 
givCf ihe pain of 
~ , Biul make way 

addressed a leuei 

_.. ,._..,. „. __ . .. _.Jr. Arthur Voung, 

cdiUHiu the Annals uf Agriculture, which was 
iiucncd in thai work, and afterwards muulaled 
and published in Parii, an. X. under the title of 
" Esquisstd'wnouvnguen laveurdn I'auTW*." 



disappoinunenl would disappear, an 

for anodier pain, a little diOeienl ii 

and less In its degree. 

t In I7U7, Mi- Iknthi 
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Tlie KTHter the nuni1j*r of tetl iervicei Ihey 
render tn the sUtc, tbe li-u will they be iiibject 
to ill e (liMnsm of dogmu and conIniTeni«i, 
wliith ore engendered by a dmire of dutinc- 
tiun. and the impoeuhiliiy of being lueTul. 
Tlieir ardvity uid ainbitian being directed In 
useful objeels, would [ireteot their becoming 

In this respect, even those who do not 
kcknowUdge tJie fbundalions of the religious 
■wiction nnnot complain, when called upon 
to contribute to its support, since they par- 
ticipate in ita advantages. 

But if there he in a country a great dii-er- 
*ity of religious profeseions, and the lepslator 
ii not bound by a previous establiibmcnt, or 
by particulsr cousidertttionB, it will be more 
confonnnble lu liberty and equality, to apply 
to the support of each church th« contribu- 
tion of each religious coniiaunity. The lesl 
of pioselytism on the pari of the clergy may. 
it is trut. in this exse, be appiehended ; but 
it will also be probable, thai troui tfieic ted- 
prool effbrti a lueiiil Emulation will result, 
and that by batancinj; their influence, a spe- 
cies of equilibrium will be estabiiahed in this 
Dcean of opinions, otherwise so subject to 
dangerous tempests. 

An unfortunate case* may be imagined : 
that of a people to wbom the legislator has 
denied the public exercise of their religion, 
and st the same time imposed upon thi^m 
the obligation of nupporting a religion which 
they consider as opposed to ihdr own. This 
would be double violation of security. In 
such a people we must expect to find a senti- 
ment formed, of habitual hatred against its 
giivemnient. a desire of change, a ferocious 
courage, a profound aetTccy. The people, 
deprived of all the advantages of a public 
religion, of known fpudes, of acknowledged 
priests, would be given up to ignorant and 
fsnatiral chiefs ; and as the support of this 
worship would be a school of conspiracy, the 
use of an oath, instead of being the security 
of the state would become a source of terror ; 
inHtead of binding the dtiiens to the govern- 
ment, it would unite them against it, so that 
Ibis people would become a* formidable from 

§ 3. Of tite Cultii-alinn v/ the Arts and 
SciVarn. 

I do not here speak of wbat may be done 
for wbat may be designated the aiqfut arli 
anJicieiicet: no one doubts but that objects 
of public utility ought to be supported by 
public contribuIioiiB. 

But with regard to the cultivation of the 
fine atU, o! the embellishment of a coun- 
try, of buildings of luxury, of objects of or- 
luunent and pleasure — in a word, for these 

■ This was once not in Insginaty ease : it 



works of supererogation, ought forced coiilri- 
liulions to be levied? Can Ibe imposition of 
taxes, which have no otbei than tiiis brilliant 

but superfluous destination, be justiJieri i 

I would not plead here, for that whivh is 
agreeable, in opposition to wbat is useful.t 
DOT justify the starving of the people, ii> 
give feasts to a court, or pensions to bufloons, 
But one or two reRections may be presented, 
by way of apology : — 

1. I'he amount expended, and which con 
be expended, upon these objects, iscummonly 
but little, compared with the mass of iiecn- 
sary roiilributions. If any one should advise 
that his portion of this superfluous eipense 
should be returned to each person, would it 
not be an impalpable object? 

2. This supererogatory part of the Inict. 
being confounded with the mass of those 
which are necessary, its collection is imper- 
ceptible : it does tiot excite any distinct 
sensation, which can give rise to any distinct 
complaint; and the evil of the 6rst order, 
being liuiited to to trifling on amount, u nut 
sufficient to produce an evil of the second 

3. This luxury of pleasure mar have a pal- 
pable utility, by attracting a concourse of 
fureignen, who will spend their money in the 
country, and thus other nations will by de- 
grees, be made tributary to that which sways 
the sceptre of feshion. A country fertile in 
amusements, may be considered as a great 
theatre, which is supported in part at the ex- 
pense of a crowd of spectators attracted from 

It may even happen that this pre-eminence 
in the objects of pleosurc, of literature, and 
of taste, may lend to conciliate to a nation 
the benevolence of other nations. Athens, 
which bos been ciJled the Eye of Greece. 
was more than once saved by this lentiioert 
of respect, which its superiority of civiliui- 
tion inspired. A crown of glory, whicb sur- 
rounded this land of the fine arts, served for 
a long time to conceal its weakiieas : and 
every thing which was nut barbaroiii whs 
interested in the preservation of this city, ih,.- 
ceutre of politeness and mental enjoymeiit. 

After all, it must be aclcjiowlcdf^d that 
thia seductive object may be abandoned, with- 
out risk, to the ringle resource of voluntary 
contributions. At least, nothing essentuil 
ought to have been neglected, before expenses 
are undertaken. Come- 



1 1 do not mean diat there it a . 
between the useful and the agreeable: every 
thing which f{irea pleasure is useful; but in or- 
dinary language, that is esclusively called mr/ul 
■hicli pooteiBn a diiiont utility ; thai T^'ruMr, 
vhlch tioi on immediate utility, or It limited to 
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dkiu, psinlern, uMttni may he cmployMJ, 
wben the public credit is satiilied, wlicn in- 
dividuals hivr been indemnified for tbe losses 
occasioned by wars, by crimes, and physical 
edsinities, wbEO the support of the indigent 
bu been pioiided for; until tben, s prefer- 
ence accorded to these brilliant accessories, 
orer these objects of necessity, cajuiat be 
jnstilicd. 

It is even ejrtremely contrary to tbc inte- 
rest of the soyereipi, inasmuch a; reproacheB 
■re always ejsBggerat^d, because thought i* 
not required in m^n^tbem, but only pasflian 
and temper. Tbe extent to which these 
t4>pics have been employed in our days, in 
certain nritia)^, for the purpose of exeiting 
tbe people ngainst the ^vernment of kings, 
b iveU known. But though every thing 
conspires, in this respect, to throw princes 
into the illusion, have they fallen into the 
Mme excesses, with regard to tbe luxury of 
amusements, as many repubUes? Athens, 
at (he period of it* greatest dangers, difre- 
{jirdiiig equally the eloquence of Demosthenes 
and tbe threats of Philip, recognised a want 
more pressing than its deti?nce — an object 
more essendid than the maintenance of its 
liberty: the greatest neglect of duly con- 
iisted in diverting, even for the good of the 
■tale, the funds destined for the use of a 
theatre. And at Rome, the paasion for 
■hows was carried almost to madness. It 
became necessary to waste the treasures of 
the world, and to strip the subject nations, 
in order to raptivate the stiffraj** of the 
majesty of the people. Terror was spread 
tJirough a whole country, because a proconsul 
had to give a fete at Rome : one hour of the 
glories of the eireua threw a hundred thou- 
sand of the itdubitants of the provinces into 

CHAPTER XV. 



It will not be useless to give some eism- 

{les of what I call altaclu upon HCuriiy. 
t will be a means of more clearly exhibiting 
ibe principle, and of showing that what is 
called unjust in mords, cannot be innocent 
In politics. Notbing has been more common 
than to autborixe under one name (hat which 
would be odious under the other. 

1 cannot refrain from noticing bere the ill 
effects of one branch of classicjil education. 
Youth are accustomed trom their earliest days 
to see, in the bislory of the Roman people, 
public acts of injustice, atrocious in tbem- 
•dvei, always coloured under specious names, 
■Imys accompanied by ■ pompous culof-ium 
napecting Roman virtues. The abolition of 
debta occupies a conspicuous phice in the 
early iransactions of tbe Republic A return 



of tbe people to mount Avenline obi 
Senate to pass the sponge over all tl 
of creditors. The historian excites all o 
interest in lavour of tbe fraudulent debtor* 
who discbargeil their debts by a bankruptcy, 
and does not fiiil to render those odioua who 
were thus despoiled by an act of violence. 
What end was answered by this iniquity? 
The usury, whirh hnd served as a pretext Mr 
this theft. wa.s only augmented on tbe morrow 
bytbis catastrophe; far the exorbitant rate (tf 
interest was only the price paid for the rbki^ I 
attached to the uncertainly of engagementtir I 
The foundation of their colonies baa beak J 
boasted of as the work of a profound policy 1 I 
it Foruialcd always in stripping tbe luitim^tf ■ 
proprietors, in a conquered country, in ordirl 
to create establishments of bvour ot rewarA f 
This exercise of power, so cruel in ib 
diate effects, was disastrous also in it 
quences. The Romans, accustomed te 
all the rights qf property, knew not where M J 
Hop in this cuuruc. From bence arote thi 
perpetual demand for a new division of tl _ 
lands, which was the perpetual firebtsnd oC' 1 
the seditious, which contributed, under the 
Triumvirs, to a dreadful system of genenl 
confiscation B. 

Tbe history of the Grecian Republic* H 
full of facts of the same kind, always preaen(e4 J 
in a plausible manner, and ralculated to u' 
lead superficial minds. How bas reaaoniBg 1 
been abused, respecting the division of tlM | 
lands carried into effect by Lycurgus, b 
as a foundation of hia warrior institut 
wbicb, through the most striking iiiequuUt)'] 1 
aU the rights were on one side and all tbt | 
servitude un the other.* 

The srCacAj upon srcurtfy, which h)tT<.| 
found so many officious defenders when n 
by the Greeks and Romans, have not expetb | 
eneed the same indul[;ence whcJi tbey bi 
been made by tbe monarclis of tbe Ei 
Tbe despotism of a single person bas nothing j 
sedudng, because it too evidently refers td r 
bimtelf alone, and because there are amillioK 1 
chances of suffering to one of enjoying. But 
the despotism exercised by the multitude 
deceives feeble minds by a false ima^ of 
public good: they place themselves, in ima- 
gination, among the great number who com- 
mand, instead of supposing themselves among 
the small number who give up and whoiullcr. 
I.eaving, therefore, the sultans and viziers in 
peace, we may reckon that their injustice* 
will not be coloured by the llatteries i^ bisit^ 

■ It appears, that of all the aubliihmenli of 
Lycurgus, Ihi* division of lands wu that which 
experienced the leatl rciistanre. This singular 
phenomenon can only be explained by supposing, 
thai during a long anarchy, property had almost 
Inst its value:, Even the rich oughl gain by tfaia 
flperalion, because ten acre* leenrc art wonb 
mote than a thousand inicciirr. 
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For the same taton, we need not inslit 
upon lueb &tt&cb m nitioiwl bwikruptdes i 
but we may renurk, in pnsaing, ■ lin^rular 
effect of fidelity to engsgements, with re- 
»pect to the authority even of tli« lo'erpign. 
In En^and, ainoe the revolution, the engage- 
ment* of the Btate liave lUways been ■acceil. 
Hcne* the mdividuaU who have treat«l with 
the gwveninKnt have never reiuired any 
otber pledge than their mortgage iigHm the 
revenue, and the coUeftion of the revenue 
hai remained in the hands of the Icing. In 
Pranee, under the moiiarcliy, the violations 
of the pubUc faith were so frequent, that 
tbofe who mode advances to the government 
trerc for a long time in the habit of them- 
velves collecting the tue^, and paying them- 
lelvca with their own hands. But their 
intervention wai coaily to the people, whom 
ihey had no interest in sparing, and still more 
to the king, whom they robbed of the aflTec- 
tion of his people. When the announcement 
of a deficiency alarmed all the creditors of 
the itnle. this clou, ao interested in England 
in the maintenance of the government, in 
Franev, showed itself desirous of a icvolu- 
don. Guch one believed he uw his aecnrity 
ill taking trom the noverdgn the administni- 
tion of the finances, and placing it in the 
hands of a national council. In what man- 
net tbe event corresponded with their hopes, 
is well known. But it is not the less inti>- 
resting to observe, that the downfhl of this 
monarchy, which appeared imuiovcahle, was 
owinr, in the first inaiance. to mistrust, 
founded upon many violations of public Gtith. 

But Mnid so many allacki'iipon wminfy, 
made through ignorance, from iniulvcrtency, 
or trom &l»e reasons, we shiU content out- 
telves with pmnting out ■ few : — 

1. We may coiuider under thit |M»nt of 
new, all mit-iealtd (una ; for eitunple, dis- 
proportioned taxes, which spue the rich to 
the prejudice of the poor. The weight of 
tbi* evil is farther aggravated by a feeling of 
j:gutticc, when one is obliged to pay more 
than would be required, if all others inte- 
reited paid in tbe same proportion. 

SlufHte labour is the height of inequality, 
when it tails upon those who have only their 
band* tar their patrimony. 

Taxes levied upon uncertun fiindi, npon 
persons who may not have wherewith to pay. 
The evil then takes another direction: the 
individual beinp unable to pay the tax on ac- 
count nf his indigence, finds himself subject 
10 graver evils. Instead of the inconveni- 
ences of the tax, tbe sufferings of privation 
an experienced ; for this reason, a capitation 
laxisbod; becaoseanuin bassbeod, itdoes 
not follow that he has any thing else. 

Taxes which reatiain trade ; monopoUei ; 



close corporations. The Iriie method of es- 
timating those taxes is not by considering 
what they yield, but what they prevent tlie 

Tuxes upon tbe necessaries of life, which 
may be followed by phy«ral privations, dis- 
ease!, and even death itself; and no one per- 
ceive the cause. These sufferings, caused by 
an error in government, become confounded 
with natural evils which cannot be prevented. 

Taxes upon tbe sole of hinds alienated 
during life. It is want, in general, which 
leads to tlieu lalci ; and the exchequer, by 
intervening at this period of distress, levies 
an ejitraordinary fine upon on unfortunate in- 
dividual. 

Taxes upon pnhlic sales i upon goods sold 
by auction. Here the distrew is elearly 
proved: it Is extreme, and the fiscal injus- 
tice is manifest. 

Taxes upon Uw proceedings. These include 
oil kinds of B»a<-*s apun letiiriQF, stoct they 
amount to a rcluaal of the protection of the 
law. to all those who cannot pay for them. 
They consequenlly offer a hope of impulity 
In crime : the criminal has only to choose, fur 
the object of his injustice, individuals who 
cannot afford to furnish the advances for a 
judicial stut, or to run its risks. 

2. TTiefnmilraUing of Iht valuta/ mourn, 
another attack upon security. This isa bank- 
ruptcy, since it is not paying all that is due i 
n fraudulent bankruptcy, Mnce there k a sem- 
blance of payment ; and an unskilful fraud, 
since it deedves no one. It is also propor- 
lionably an abolition of debts; for tbe theft 
that the prince prartises upon his creditors, 
he Buthorirea every debtor to practise upon 
his own, without producing any advantage 
to the public treo-Tury. Is this course of in- 
justice aecomplished? The operation, ai^er 
having weakened confidence, ruined the ho- 
nest citizens, enriched the rogues, deranged 
commerce, disturbed the system of taxes, 
and caused a thousand evils to individuals, 
does not leave the least advantage to the 
government which is dishonoured by it. Ex- 
pense aiid receipt are all altered in the some 
proportions. 

3. Forced reduction of the rale ofintiretl. 
Viewed as a question of political economy, 
the reduction of the rate of interest by a law 
is an injury to the public wealth, because it 
acts as a prohibition of porucuhir premiums 
for tbe importation of foreign capital ; it 
acts as a prohibition, in many coses, of new 
branches of commerce, and even of old ones, 
if the legal rate of interest be not sufficient 
to balance the risks of the capitalists. 

But viewed in relation to tJie more imme- 
diate question of security, it is to take from 
the lenders, to give to the borrowers. When 
the rate of interest is reduced s tlfth, the 
, effect as to the lendcn is tbe same as if they 
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were every vest siripprd by robbi.Ts of tbc 
fifth part of their rortitne. 

If the legislaMr fuii it i^nd to take from 

> partiFulor ctass of citizenB a liilb of their 
revenue, vfhy tihould he stop ihcrc^^why 
not take another fifth ^ — and yet another ? If 
this firat reduction answer itb end, the t&at 
reduction will answer it in the ume propor- 
tion ; and if the meuure be good in the one 
cue, why should it be bad in the other ? 
When he rtops. he ought to have a reason 
for itopping; but the reason which would 
binder him from taking the serond step, 
ought to be sufficient to prevent his taking 
the first. 

This operation reaemhles an act by which 
the rent of land should be diminiBhcd, under 
pretence that the proprietors are useless con- 
■umers, and the farmeri productive labourers. 

If you shake the principle of security as to 
one class of citizens, you shake it as to all^ 
the bundle of concord is its emblem. 

4. Oeairal mnfiicalioni, I refer to this 
head those veiatians exercised upon a sect. 
upon a party, upon a class of men, under the 
vague pretence of some political offence, in 
nieh manner that the imposition of the con- 
fiscation is pretended to he employed bs a 
punishment, when in truth the crime is only 

> pretence for the imposition of the confis- 
cation. History presents many examples of 
such robberies. The Jews have often been 
the object of them: they were too rich not 
to be always culpable. The financiers, the 
farmers of the revenue, for the same reason, 
were subjected to what were called burning 
ekambtri. When the suceesiion to the throne 
was unsettled, every body, at the death of 
the Boverei^, might become culpable, and 
the spoils of the vanquished formed a trea- 
■ury of reward in the hands of the successor. 
In ■ republic torn by factions, one half of 
the nation became rebels in the eyes of the 
other half. When the system of confications 
was admitted, the parties, as was the esse at 
Rome, alcemately devoured each other. 

The crimes of tbe powerful, and especially 
the crimes of the popular party tn democra- 
cies, have always found apologists. " The 
freater part of these large forti 
been s«d, " bare been founded 
mnd that was only restored to tbe public 
which bad been stolen from the public." To 
' ' ' is to open an unlimited 

tyranny : it is to allow it to pre- 
e crime, instead of proving It. By 
IS of this logic, it is impossible to be rich 
and to be innocent. Ought so grave ■ pu. 
nishment as confiscation to he inflicted by 
wholesale, without examination, without de- 
tail, without proof? A procedure which 
would be deemed atrocious if it • 
ployed against a single peiton^d< 
come lawful when employed against 




class of citizens ? Can the evil which is done 
be disregarded, because there is a multitud* 
of sufferers, whose cries ore confounded to- 
gether in their common shipwreck? To de- 
spoil tbe great proprietors, upon pretence 
that some one of their ancestors acquired 
their wealth by unjust methods, is to bom- 
bard a city because it is suspected that it e>> 
doses some thieves. | 

5. DUiolutian of monattic ordtrs and CQ»- I 
eenlt. The decree for their abolition waa 
signed by reason itself; but its execution 
ought not to have been abandoned to pre- 
judice and avarice. It would have been 
enough to prohibit these societies from rv- 
ceiving new meaibera. They would thus 
have been gradually abolitbed^ individuals 
would nut have suffered any privation. The 
successive savings might have been Bpplii;d 
to useful objects ; and philosophy would have 
applauded an operation excellent in principle, 
and gentle in execution. But this slow pr»- i 
ceeding is not that followed by avarice, t 
seems that the sovereigns, in dissolving theM 
Sodeties, have sought to punish the indirl. 
duals for wrongs which they had receival 
from the societies. Instead of consideriiw I 
them as orphans and invalids, who deserved I 
all the compassion of tbe legislator, they I 
looked upon them as enemies who wcM 
treated with favour, when, though reduced I 
&om opulence, they were allowed simple { 



6, Supprctfion of placfi and ptniioi 
leithoHl indemnifying ih/ indinidaals who h 
pouitted them. This kind of attack upoa | 
security deserves more particular mention, . 
because, instead of being bhuned as a: ' ' 
tice. it is often approved as an act i 
government and economy. Envy is nev«f ' 
more at ease than when it is able to conceal 
itself under the mask of the public good: ' 
but the public good only demands the reform 
of useless places — it does not demand Um 
misery of the individuals holding the place 
reformed. 

The principle of security requires, that in 
all reforms the indemnity should be complete. 
The only benefit that can be legitimately 
derived from them is limited to the eonver- 
Kon of perpetual into transitory charges. 

Is it said, that the immediate suppresuon 
of these places is a gun to the public? It 
would he a sophism. The sum in question 
would without doubt, considered in itself, be 
a gain if it came from abroad, if it were 
gained by commerce, lie; but it is not a gun 
when drawn from the hands of certain indi- 
viduals who form a part of the public. Would 
a family he enriched because the father had 
taken every thing from one of his children, 
the better to endow the othen? 
in this rase, the stripping of one son would i 
Inheritance of his brother! 
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evil would not lie piirelosi; it w 
some portion of Rood. But when it refers to 
the public, the profit of t suppmied place 
in divided unong b11, wbiUt the Iimb presses 
altogether upon a lin^le perwin. The prolit 
»pri>»d amotiK tliu multitude divides itdelf 
into impatpalile parts ; the whole losi la felt 
bf bim wbo supports it alone. Ttie result of 
tbe openCion is in no respect to enrich the 
the pwtf who Rains, but to impoverish him 
wbo Idsci. Instetid of one place suppressed, 
■appose a thousand, ten thousand, a hundred 
thousand: the total disad vantage remains 
the some. The spoil taken from thousands of 
mdinduals must be divided among oullians : 
joui public places would evtry where pre- 
Mnt you with unfortuasle dtilens, whom 
fou would have plunged into Indigence j 
wllilst you would scarcely see a tingle indi- 
vidual sensibly enriched by these cruel opu- 
ntions. Tbe groans of sorrow and tbe cries 
of despair would resound on ail sides: tbe 
■boula of joy, if tbcre were any such, would 
not be the expresiion of happiness, but uf 
the antipathy which rejoices in the misery of 
its nctiiDs. Minislera of kings and of the 
(Hwplc, it is not by the misery of individuals 
that jou on procure the happiness of nations : 
tlie altar of the public good does not de- 
niBiid more barbarous sacrifices than that of 
tbo Divinity. 

I ouinot yet quit this subject ; it appears 
so essential, for the establishment of the 
principle of security, to trace the error into 
aU iU retreats. 

How do individuals deceive themselves or 
others with regard to such great injustice? 
They have recourse to certain pompous mai- 
ims, in which there is a mixture of truth and 
Usehood, and which give to a question, in 
itself simple, an air of profundity and politi- 
ai mystery. "The interest of individuals," 
it is laid, "ought to give way to the public 
interest." But what does this mean? Is not 
ODc individual as much a part of the public 
as anotber ? This public interest which you 
fmoiaty, is only an abstract term: it repre- 
•enta only tbe mass of the interests of indi- 
diMU. They ought all to be taken account 
dC instead of cmuidering some as every 
lUng, and the real as nothing. If it be pro- 
pi* to Mcrifice the Girtune of one individual, 
m order to augment the fortune of others, it 
wcmld be still better to sacrifice a second, a 
third, even a hundred, evenatbousand, with- 
out it being passible to assign any limits; for 
whatever may he the number of those you 
have aacrificed, you always have the same 
r<a*on for adding one more. In a word, the 
interest of the first is sacred, or the intfirest 
of DO one can be m. 

Individual interests are the only real iiite- 
IBU- Take care of individuals; never in- 
jure them, or sulfei them to be inj ured, and 
Vou L 



you will have done enough for the public 
Can it be conceived tbat there are men so 
absurd as to love posterity better than tbe 
present generation \ to prefer the man who 
is not, to him who is; to torment the living, 
under pretence of promoting tbe bappiniss 
of those who arc not bom, and who may 
never he born? 

In a multitude of occasions, the men who 
suffer by the operation of any taw have not 
dared to make themselves heard, or have not 
been listened to, on account of this obscure 
and false notion, that private interest ought 
to give way to the public interest. But if 
this were a question of frenerosity, who ought 
the rather to cxerciso it? All towards one, 
or one towards all? Who, then.isthegreateat 
egotist — he who desires to preserve what be 
has? or be who wishes to t^e. and even to 
seizo by force, that which belongs to another ? 
An injury felt, and a benefit not felt, such 
is the result of these fine operations in which 
tbe interest of mdividuals is sacrificed to 
that of the public. 

1 conclude by a grand general considera- 
tion. The more the principle of property Is 
respected, the more is it strengthened in the 
minds of [he people. Small attacks upon 
this principle prepare for greater. It has re- 
quired n long period to attain to the point 
at which we have arri ved in dvilizcd society ; 
but fatal experience has shown with what 
fecility security may be overturned, and how 
the savage instinct of robbery tnay o-ssuiuc an 
ascendancy over tbe lawa. The people and 
governments are in this respect only like 
tome lions : if they taste blood, Iheir natural 
ferouty is rekindlad; — 

" Si lonida parvus 
Venil in ora cruor, redeunl lablesque furorque i 
Adinaniwque lumenl gustaio sanguine fi>ue« 
Fervil, et a tiepido vfx abstinet ira nugistro." 

CHAPTER XVI. 

or FOaCED EXCHANGES. 

" AccoBDiNo to Xenophon, Astysges once 
asked of Cyrus an account of bis last lesson % 
There was, said he, in out schooi a great boy. 
wbo, having a little coat, gave it to one of hi« 
companions who was a/t small stature, and 
took from him his coat, which was larger ; 
our master having made me the judge in this 
quarrel. I decided that things should be left 
as Ihcy were, and that the one and the other 
would thus be better accommodated in this 
respect: upon wldcb he showed me that I hotl 
decided wrongly, for I had only cunsidervd 
what was fitting, whilst I ought, in tbe first 
phiCB, to have provided for what was jual, 
which would not allow any one to beforccd 
with regard to what belonged 10 him." Moii- 
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Lcl us see what ought to be thought of 
thia derision. At the first glanre it terras 
that B forced eichsnje i« not contnaj to 
■cmrity, pfovided that an eqnal value is ris 
ceived. Howtsn 1 have lost in consequence 
or the law. if. after it has had it» full effect, 
the Diase of my fortune remain the nunc si 
before ? If one has gained, without another 
having lost, the operation appean good. 

No : it is not. He whom jou consider to 
have Imi nothing by the forced exchange, 
has renll/ eiperienced a loss. A» all thinga, 
moveable and immoveable, may bare diSer- 
eni values to different pereon*, according to 
circamstHnceB, every one eipects to enjoy 
the favourable chances which may augment 
the value of any part of hii property. If 
the bouse which Peter circupies is of greater 
value 10 Paul than to Peter, this would nol 
he a good reason for gratifying Paul, by 
obliging Peter to give it up to him, for what 
night be of the same value to him. Thia 
would he 10 deprive Peter of the natural be- 
nefit which be might have eipected to derive 
from this dreumatance. 

But if Paul sbould say, that for the benefit 
of peace, he ha* offered ■ price above the 
ordinary value of the house, and that bis ad- 
versary only refiiBeB from obstinacy; it may 
be replied'to him. This surplus, that you 
pretend to have offered, is only a supposition 
on your part: the contrary lUppoGition is just 
01 probable; for if you have offered more 
than the house is worth, he would have has- 
tened to seize so fortunate a dreumstance, 
which might never recur, and the bargain 
would have soon been concluded to his sa- 
Usbction : if be does not accept it, it is a 
proof that you have been deceived in the es- 
timation you have made, and that if you tuke 
his house from htm. upon the conditions you 
have proposed, his fortune will be injured, if 
not with reference to what he posiiesses, at 
least with reference to what he has a right 

No, replies Paul; he knows that my valua- 
tion is hi^er than any he ran eipcel in the 
ordmary course of things: but be knows my 
necessity, and he refuses a reasonable ofler, 
in order to derive an abusive advantage from 
my situation. 

The following prindple may serve to re- 
move the difficulty between Peter and Paul. 
I'hingt may be distinguished into two classes ; 
those which have commonly only an intrinsic 
value, and those which are susceptible of a 
value in affection. Ordinary houses, a field 
cultivated in on ordinary manner, a stack of 
eara ot hay, the common productions of ma- 
nufactures, appear to belong to this first class. 
'"■1 the second may be referred a pleasure- 
irirden, a library, statues, (HCtures, collections 
..fnalunl history. As to objects of this Idnd. 
:ue exchange ought never to be forced: it 




is not possible to appreciate the value that 
the feeling of affection may give them. Bat 
oltjects of the first clasa may be Bubjecl«d 
to forced exehanfres, if this be the only ms* 
tbod of prevenring great losses. I pmsenM 
estate of considerable value, to which I CM 
only go by a road which borders on a rifts'. 
The river overflows and destroys the road: 
my neighbour obstinately refuses me a pat- 
sage over a strip of land which is not worth 
one hundredth part of my estate: ought 1 to 
lose all my benefit, from the caprice or the 
ermiity of an unreasonable man ? 

But to prevent the abuse of so delicate a 
prindple. it would be proper to lay down 
strict rules, I say, then, that exchanges maj 
be forced, in order to prevent great loas ; H 
in the case of land rendered inacL-essible, <»• 
less a passage is taken across that of a neigb* ' 

It is in England that all the scruples of* 
the legislator in this respect should be olf 
served, in order to understand all the respect 
which ought to be home to property. Ii il . 
new road to be opened? In the first ploee, t^' 
act of parliament is necessary, and all tW 
parties interested are beard: afterwards tU ' 
assignment of an equitable indemnity oaly Ul 
the proprietor* is not considered suffldenlj 
hut with regard to objects which may pot- 
sesB a value in aficclion, such as houses ani 
gardens, they are proteeted against the law 
iteelf by being recog7iised as exceptions, * 

These operations may also be jusiifiedf 
when the obstinacy of an individual, or k 
small number of persons, is manifestly !■- 
jurious to the advantage of a great number. 
It is thus that the indusure of commons in 
England is not stopped by certain oppoor 
tionn, and that, for the convenience aitd w- 
lubrity of towns, the tale of housei is oilo 
forced by law. 

The question discussed here relates on^ 
to forced exchanges, and not to forcible re- 
movals ; for a removal which should not ba 
an eidiange — a removal without an equiva- 
lent, were it even for the profit of the state, 
would be a pure injustice, an act of power 
devoid of the satlening necessary 
it with the prindple of utility. 
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The legislator is not the master of the dispo- 
sitions of the human heart : he is only their 
interpreter and their servant. The goodneM 
of his laws depends upon their conformity to 
the general cfpecratiDn. It is highly neces- 
sary, therefore, for him rightly to underslnrid 
the direction of this expectation, for the pur- 
pose of acting in concert with it. Such is the 
object in view : let us proceed to the eia- 
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POWER OVER EXPECTATION. 



minllon oT tlie conditioiu neetntty fiir iti 
kMOOTplnfament 

1 . The first of these condidoni. but «t the 
sune time the mcnt difficult to lie attained, 
il, fbat the tayjs may bt anierior to the Jbr- 
matioK of lit eipeelation. If we could sup- 
pose a new people, a generation of cfaildren 
the t^ulator. finding no expeditions fonnei 
irtiicb roold oppoBp his views, might fashior 
them at his pleasure, as the iculplor fashions 
a blorlc of marble. But as there already 
eiiits amonf; all people a multitude of eipee- 
fstioiii, fooniied upon ancient laws or ondent 
usages, the le^slator Is obliged to employ a 
tjatem of eonciltstions and caneeBsions. which 



The first laws themselvei have always 
found some eipeelation) formed ; Ibr we have 
sem, that belure the laws there existed o 
feeble kind of properly: that Ik to say, s 
veTtalo expectation of keeping what each one 
bad Bequired: hence the laws bft»e received 
iheir first direction from these anterior 
pectations; they have given trirlh to i 
one*, they have excavated the bed in which 
dcnres and hopes have flowed. It in no longer 
pDHlhte to make any change in the laws of 
property, without more or lees disturbing the 
established current, snd wilhuul its opposing 
a greater or less resistance. 

Oo you wish lo establish a law in oppoai- 
tion to the actual expectations of men? Ifit 
a poaiiblr, let it begin lo have effect at a 
distant period : the present generation will 
perceive no change, and the rising generation 
will be all prepared for it : you will lind 
MMingits youtb, auxiliaries against the undent 
opinions ; you will not injure existing inte- 
rcMi, because they will have leisure to prepare 
for the new order of things. Every thing 
will become smooth before you, because you 
will have preTcnt«d the birth of expectations 
which would have been opposed to you. 

2. Second condition _ Let the Imna bt 
iaowH. A law which is unknown can have 
no eftrt u|ion expectation : it does not serve 
to prevent an opposite expectation. 

TIds condition, it may be uid, does not 
depend upon the nature of the law, but upon 
the measure! taken for its promulgation. 
Tkese measures may be suflicient for their 
object, whatever may be the law. 

This reasoning is more specious than true. 
There are some laws naturally more eaaly 
HBderelood than others ; f uch are, laws con- 
formable to ei[iceletions already formed; laws 
which repose upon natural expectations. 
This natural eijiei'tation, this expectation 
fmdnced by early habit, may he founded upon 
Mperstition, upon a hurtful prejudice, or upon 
a sesliment of utility : this is of no impor- 
tmet; the taw which is conformed to it 
u Its place in the mind without effort ; 
k wm there, M> to speak, before it was pro- 



mulgated : it was there before it received the 
sanction of the le^sUtor. But a law opposed 
to this iiatuial expectation, is understood 
witb much greater difliculty. and is with still 
greater dilBculty imprinted upon the memory : 
it is another disposition of things, which al- 
ways presents itself to the minil *. whilst the 
new law, altogether strange, and without 
roots, (ends incessantly to slip from the 
place in which it is only artificially fixed. 

Coilefl of ritual observances, among ulhers. 
possess this inconvenience, that their fiuitastic 
and arbitrary rules, never being well known, 
btigue the understanding and the memory ; 
and [he subject of them, alwuys fearing, 
always at fault, always fancying hirnself 
iDondJy diseased, can never recknn upon his 
innocence, and lives in want of perpetual 
absolutions. 

Natural expectation directs itself towards 
the laws which are most important to society : 
and the foreigner who should be guilty of 
theft, fraud, or assassination, would not be 
permitted to plead his ignorance of the laws 
of the country, because be could not but have 
known that acts, so manifestly hurtful, were 
every where considered as crimes. 

3. Third condition — TlotlAe /bids lAou/if 
be cmtalenl vilh Ihemselrei, This principle 
has a close relation with the preceding one ; 
but it will serve to place a great truth in a 
new Ught. When the laws have eMablished 
a certain arrangement upon a principle ge- 
nerally admitted, every arrnngemcnt in con- 
formity with this principle will naturally be 

conformable to the general expectation 

Every analogocie law is. so to spe^ presumed 
beforehand : every new applicalJon of the 
principle contributes to strengthen it. But 
a law which does not possess thi« character 
dwells alone, as it were, in the mind, and the 
influence of the principle to which it is op- 
posed is a power which incessantly tends to 



thould be transmitted to his nearest relations, 
.B a rule generally admitted, to which expec- 
tations naturally direct themselves. A law 
respecting successions, which should be om- 
it with this rule, would obtain general 
■pprobntion, and would be understood by 
every mii4d. But the more this principle is 
disregarded, by the admifaion of exceptions, 
the more difficult it will be to comprebend 
and to retun them. Tbe Cannon Lav of 
England offers a striking example. It is so 
complicated with regard to the descent of 
property ; it admits distinctions so singular ; 
the prei-ious decisions, which serve to regu- 
late it, are so subtilized, that nut only is it 
impOBSihlc for simple good sense to presume 
them, it is also difficult for it to comprehend 
. It is a study profound as that of thi 
most abstract sciencvs : it belongs only to a 



U number of privilpjted racn ; il h»s been 
n for Ihcm (□ Hiibdivide thvm- 
; fbrno one lawyer prrh-nds [o under- 
stand the wholp. Siich fawi been tlie Truit of 
a too Buperstitious respect for antiquity. 

When new lawn happrn 1u oppose a prin- 
riple efitabliehcd by former laws, the strun^r 
this principle is, the more bateful nppears tbe 
inconsistency. There results a rontrailietion 
of opinionx, and the diBBppointed expectant 
HiTuses the legislator of tyrrany. 

Ill Turkey, when a man in office dies, tbe 
Sultan apprupriates ts himself all bis fortune, 
at the expense of his cbildren, who &11 at 
once from opulence to oiiscry. This taw. 
which overtumB all tbe natural eipectations, 
is probably derived trom certain oUier eastern 
goTemmenta, in wMcb it is leas incanaistent 
and less odious, because tbe sovereign only 
confers office upoti eunuchs. 

4. Fourth condition — It is only possible to 
make law>i tnily eoneistent, by foltmcing tht 
priscipU o/" utility. This is the general point 
of union for all expectations. 

Still ■ law conformed to utility mny he 
found oppoRed to public opinion, lint tbis is 
only an accidental and tromient drcumstunee: 
it is only necessary to render tbis conformity 
sensible, in order to bring back all mind^. 
As soon as tbe vtil wbich hides it ia wilb- 
drawn, expectation will be cudsfied, and pub- 
lic opinion reconriled. But the more it is 
certain tfaat tbe laws are conformed lo utility, 
tbe more manifest will that utility become. 
If a quality be attributed to a subject which 
does not possess it, the triumph of this error 
may not endure for a day : a single ray of 
light is sufficient to dissipate tbe illuaion. 
But a quality which really exists, though 
unknown, may be happily discovered at any 
instant. At the &rst moment, an iimovation 
il surrounded by an impure atmospbere: a 
collectitm of clouds, formed by caprice and 
prejudice, floats around it i its fonn is dis- 
torted by tbe lelractioni caused by these 
deceptive mediums : it requires time for the 
eye to fix itself, and to separate &om the 
object every thing which is foreign to it. 
But, by degrees, just views will gain tht aa- 
cendency. If the first efforts are not sue- 
cessful, the second attempts will be more 
fortunate; because the point of difficulty to 
be overcome will be better known. The plan 
which bvouTS the greatest number of inte- 
rests cannot fail at last Cu obtain tbe greatest 
number of suflnRes ; and the useful novelty, 
at first repelled with disgust, will soon become 
so familiar that its beginning will not be re- 
collected. 

3. Fifth condition — Method vt tht laat. 
An error in fonn in a code of law may pro- 
duce, with respect to \U influeuee upon 
expectation, the ume inconvenience a* ineo- 
and inconuslency. There way result 
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[P»M I.. 

: ditlirutty of comprehmsion 
Every nmn ha* his detenni- 
nate measure of understanding i the more 
complex the law, the greater the number of 
those who cannot understand it. Hence it 
will be lees known ; it will have less hold 
upon men ; it will not occur to their minds 
on the occa^onson which it ought, oi, what 
is still worse, it will deceive them, and give 
birth to blse expectations. Both tbe style 
and arrangement ought to be simple "" 
law should be a manual of instruc 
every individual, and be ought to be able 
consult it, under all his doubts, without 
quirii^ an interpreter. 

The more conformable laws are to tba 
principle of utility, the more simple tvill be 
their systematic arrBngemcnt. 

A system founded upon a single principle 
might be as simple in its form as in its foun- 
dation, It only is susceptible of a natural 
Arrangement and a lamiliar nomenclature. 

6. Sixth condition — For the purpose of 
overcoming expectation, it is also necessary 
that the Uw should be present to the mind 
aa abniit t<i be eJecuHd; or at least, no reason 
should be perceived to lead to a contrary 
presumption. 

Docs a man hope caiily to escape from the 
law? lie forms an expectation in a manner 
opposed to the Uw. 1'he law is therefore 
useless ; it only retains its force for the pur- 
pose of punishment ; and these inefficacious 
punishments ore another eVil with which to 
reproach tbe luw. Despicable in its weakness, 
hateful in its strength, it is always bad. 
whether it reach the guilty, or ihey enjoy 
impunity. 

This principle bos been often disregarded 
in a striking manner: for example, when, 
under the banking system of the projector 
Law, people were prohibited from retaining 
in their own bands more than a certain tarn 
of money, every one presumed upon a auc- 
eesaflil disobedience to this Uw. 

A multitude of prohibitory eommercinl 
laws are defective in this respect. This mul- 
titude of easily eluded regulations fornis, so 
to ipeak. an immoral lottery, in wluch indi- 
viduals speculate in oppoidtiun to the Icgis- 

This principle forms a good reason fnr 
pUcing the domestic authority in the bandi of 
the husband. If it bad been given to tlie 
wife, the physical power being on the one 
side, and the legal power on the other tide, 
discord would hare been etemnl. If equality 
had been established between them, this 
nominal equaUty could not have been maiu- 
tained, because, between two oppoiute wilU, 
one or the other must oeressarily turn the 
scale. The subsisting arrangeiuenc is there- 
fore most bvourable to the peace of bmiGra. 
because, by making both powers lo act in 
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cMlcect, every tLin); hai been dune; which u 

Thu ume principle nitl be very useful in 
Uiiiting in the rcfotutJon of some probtema 
which have too much embamsgod lawyers, 
«uch ■■ tluB : in ■ certain cue, ought a thing 
Jamd to be cnnudered the property of the 
finder ? The more enaily he can appropriste 
the thing iudependenlly of th« law, the more 
desirable a it, not to m^e a law which shall 
diwppiunt this expectation: or, in other 
word*, the more easy it is to elude the hiw, 
the more cruel nould it \>v to make a lair 
whieb, ippettring to the mind almost incspo- 
Ue of cteeutioti, could nut faiX to produce 
eiit when it ibould chance to be executed. 
Let UK illustrate this by an example : Sup- 
pose I find ■ dlBmond in the earth : my first 
movement will be to say thb is mine; and 
the expectation of keeping it will naturally 
be formed at the same moment, not only from 
the inclination of the desires, but also from 
analogy with the habitual ideas of property^ 
IM, 1 have possewion of il. and this pusses- 
>ion alone is a good title, when there is no 
i^poaite lille. 21%, Its discovery is due to 
nte: it ia I who have drawn tbil dininond 
Irani the dust, in which it was unknown to 
all the world, and where it whs of no value. 
3^, I may Ratter myself with keeping it 
without the knowledge of the law, and in 
oppoaitton to the laws thumgelveii, because 
it will be enough if I ran hide it till 1 have 
a prElence for making it to be believed that 
I bavc arquircd it by some other title. Hence, 
when the law would dispute of it in favour 
of some other person thiui me, it docs not 
hinder llus &nt movement, this hope of 
keeping it : and therefore, by taking it from 
', ii mokes me experieni'e that poin of dis- 
•ppoinled experlation, which is cummoiily 
ciilled injmtice or tyranny. This reason 
wtMild therebrc be aufRcient for giving a 
thing fbuod to the finder, unless there be a 
' MtoDfFer opposite reason. 

Tlus rule might therefore vary according 
to lb« chance which the thing naturnlly pre- 
I of its being kept without the know- 
Inlge of the laws : a vessel shipwrecked, that 
1 have been the first to discover upon the 
t- — a mine — an island that I may have 
diaeovered. are objceta respecting which, ■ 
previous law might prevent i[i me all idea of 
property, beuuse it is not possible for me to 
appropriate them in secret. The law which 
tcfiuc* tiicm to roe, being of easy execution, 
■rtiiilil bavc its full and entire eSect upon my 
.aind. Therefore, upon consulting this prin- 
-d|de alone, the le^slator would be at Uberty, 
.Btlier to grant or refuH! the thing to the uu- 
, ihor of the discovery. But there is onu jiar- 
'ir reason in hu favour; il is a reward 
I Ut industry: it tends to augment the 
gcoetil wealth. If all the profit of a lUs- 



CDVcry went into the public treasure, Tliie nil 
would be but little. 

7. The seventh and last condition fur regu- 
lating ei[icctntiun is, that the laat thould be 
UleraUy understood. This condition depends 
in port upon the laws, and in part upon the 
judges. If the htws are not in harmony nith 
the intelligence of the people — if the laws 
of a barbarous age are not changed in an sge 
of civilization, the tribunals will depart by 
degret-B from the ancient principles, and in- 
sensibly substitute new maiims. Hence will 
arise B kind of combat bclweenthe law which 
grows old. and the custom which is intro- 
duced, and m consequence of this uncertainty, 
a weakening of the power of the laws over 
expectation. 

To interpret has signified entirely different 
things in the mouth of a lawyer, and in the 
mouth of another person : to interpret a pas- 
uge of on author, is to show the meaning 
which he had in his mind ; to interpret a law, 
Li the sense of a Roman lawyer, ii to ne- 
glect the clearly expressed intention, in order 
to substitute some other, by presuming that 
this new sense was the actual intention of 
the legislator. 

With this manner of proceeding there cs 
no security. When the law is difficult, uli- 
scure, incoherent, the citizen has always u 
chance of knowing it : it gives a blind warn- 
ing, less elTieadoua than it might be, but 
always useful : the limits of the evil which 
may be suffered are at least perceived. But 
when the j udge dares to arrogate to himself 
the power of interpreting the IBM's, that is to 
uy, of substituting his will for that of the 
legislator, every thing is arbitrary — no one 
can foresee the course which his caprice may 
take. It is not enough to regard this evil in 
itself alone : bow great soever it may he, this 
is a tridc in comparison of the weight of its 
consequences. The serpent, it is sud, can 
muse its whole body to enter at the opening 
through which its head will pass : 
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head that we should guard, lor fear of shortly 
seeing displayed in its train all its torluuus 
folds. It is not only evil which should be 
distrusted, but good also, if derived from this 
source. All usurpation of a power superior 
to the law. though useful in its immediate 
efleclB, ought tu be an object of dread for 
the future. Therv are limits, and narrow 
limits to the goiid which may result from this 
arbitr>ry power; there are none to the evil, 
there are none to the alarm, which may arise 
from it I the danger indistinctly lowers over 

Without speaking of ignmanceaiid caprice, 
what fiuTlities for prevarication 1 The judge, 
sometimes by conforming to the law, some- 
times by beeoniingitBinterpreter,tnay always 
give right or wrong lo whoui be p? *"" 
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it altnyi aurii ID wve blmlelf, vllfai-r by ihe 
literal, or by tbc interpretative aenae. He 
is ■ conjuror, who. to the great wtonishinent 
of the ipectaton, drawi from the suae fbun- 
Uin bitter waten, or aweet, u tie pleoiei. 

Thiit U one of the noblest charscteristie* 
of the English IribunBli : they have generally 
fnllawed the declared will of the legislator 
with scrupulous fidelity, or have direetrd 
tbenuelvei u £ir aa [loawble by previoiu 
judgmetits, with tegard to that atill imper- 
fect poftion of legialation whieb depends on 
ivstom. This rigid obaervation of tbe lawi 
may have had aome inconveniences in an iii- 
eompleto syatem, but it is the true spirit ol 
liberty which inspires the English with so 
much horror for what is culled uii n post facto 
law, 

AU the fTonditione which constitute the 
cicellence of the lawa, have so close aenn- 
neiion, that the accomplishment of one alone 
auppoara the accomplishment of the others : 
intrinsic utility, manifeat utility, connerian. 
simplidt;, cognoicibility. probabQity of exe- 
cution — all these qualitiea may be conaitlered 
as reciprocally cause and effect, the one of 
the others. 

If the obscure sjeicra called cuitom were 
no longer etiffcred to eiisl. and the whole 
law were reduced to writing — if the lawa 
which conccrTi every indiddual were collect- 
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certain classes were in aeparate collections — 
if the general code were universally circu- 
lated — if it were made, u among the Jews, 
a portion of the religious service, one of the 
manuals of education — if it were required to 
be engraven upon the memory before admis- 
sion to the enerdse of politiisl privileges — 
the laws would then become truly known; 
every deviation from fbem would be sensible, 
every dtizen would be their guardian ; there 
would be no mystery to conceal them — no 
monopoly in their explanation — no frvud or 
chicane to elude them, 

Itiaalsonecesaarythat the style of the laws 
tbould be as aimple sh their arrangement i 
tbu the LanguB^ in ordiiuvy use should be 
employed-, that their formulas should have 



[Paltt 

no scientific apparatus ; and, in a word, tbat 
if the style of the book of the laws ware 
distinguiahed from the ityle of other booki, j 
it should be by its auperior perajiicuity — k* J 
its greater precision — by iti greater &u<iltfl 
arity, because it is intended to be understa 
by all, and particularly by those leaat t 
lightened. 

When one has formed a conception of tiUfeV 
system of laws, and comes to compare it wi$B 
those that eiiit, the feeling which n - • ~ 
&r trcHn being bvourable to our exit 

We must, however, distrust grievous dedl^V 



confined in his views, or n unreason- 
able in his ideas of reform, as to aeek to in- 
spire revolt or contempt ngiinti the general 
system of the laws, would be unworthy of 
attention at the tributud of an enlightened 
public, who ran enumerate their ben^ta — I 
lid not say under the best, but under the 
worst of governments. Do wc not owe to 
them all that we possess of security, pro- 
perty, trade, abundance ? Uo they not pr*-^^^ 
serve |ieace among our fellow-dtiaens, * ^^^ 
sanctity of marria^. and the gentle p.. 
tuity of (aniiliesT The good which t 
produce i> universal — it is enjoyed every day 
and every moment : the evils wliicb result 
from tbem are transitory. Hut the good does 
not make itself felt; it is enjoyed without 
being referred to its source, aa if it were in 
the ordinary course of nature ; whilst the 
evils are vividly perceived, and in describing 
them, there is accumulated into one moment. 
and upon one point, Bufferings which are dis- 
persed over a large apace, and a lung tract ol 
time. There are abundant reasons for loving 
the lawa, notwithstanding their imperfec- 

Innovationa in the laws sbould be made 
with groat caution. It is not well to destroy 
everything, upon pretence of rcconttrueting 
tbe whole : tbe bbric of tbe laws may be 
easily dilapidated, but is difficult to be re- 
paired, and its alteration ought not (o be 
entrusted lo nsh and ignorant operators. 



CHAPTER I. 



THtrg br we have shown the reasons ' 
should lead the legislator to sanctiu 
ciistence of property. But we have 



conaidered wcottli in the ma's : it ia. how- 
ever, necessary to descend to details ; to take 
the individual objects which compose it. and 
seek out the prindplei which ought to go- 
vern the distribution of property at the pe- 
riods when it presents itself to the la* for 
appropriation to such or aucb an individual. 
These principles are the same that we have 
,, already laid down ; Subiiilenre. a/nndnnei. 
1 tgtalilp, Hcatily. When they acrotd, tbe 



deciiion ii euy : 
i be prefened. 

1. Aelvat Poaeuim. 
~ ActosI potieiMon is a title to property, 
■%rWcb nuy precede uid supply the place of 
kll others : it will be always good agiinut 
erety man who h«! no other title to oppose 
In it. Arhilrorily to t«ke Bwiiy from him 
who posBBises, in order to give to biin who 
posaea»rs not, would be to create ■ lo»a upon 
one lide uid a gain upon the other. But 
the amount of the pleasure would not be 
equal to tbe amount of the pain. First rea- 
M>n 1 — One such act of violence would 
ipread alaim among all proprielon, by at- 
tacking their security. Second reason; — 
Actual poMeaiion. therefore, it atitle founded 
opon the good of tbe first order and the good 
of the second order. 

What is called ihe right of thejirst oera- 
Bonl, Of the oripKat dUcaneTrr. amounts to 
the sanie thing. When the right of property 
is granted to the first occupant^ III, He i» 
spared the pain of disappointment ; that pain 
which he would feel at finding himself de- 
prived of the thing which be had occupied 
beforeall olhen. 2dty, It prevents contests; 
tbe combats which might take place between 
Iiim and successive competilora. 3(//y, It 
give* birth to enjoyments which, without it, 
would not eiist for any one : the first oc- 
cupier, Bemhling lest he should lose what he 
bad found, would not dare openly to enjoy 
it. for fcar of betraying himself ; hence, all 
tbat be could not immediately consume would 
be of no value to him. 4thfy, The good that 
is trcnted to him, acting in the character of 
reward, becomes a spur to the industry of 
othen, who are led to seek to procure for 
tkemselTe* similar advantages ; and the in- 
aeme of tl* general wealth is tbe reault of 
IbeaeiDdividuBl acquisitions. 51%, If every 
onappropriated tiling did not belong to the 
fint occupier, it would alwsya be the prey of 
the strongest ; tbe weak would be subject to 
eo&cinua] oppression. 

All tbeie reasons do not present them- 
■rlves distinctly to tbe minds of men ; hut 
ttej perceive them confusedly, and feel tbcm 
« lij instinct. Hence they say reason, equity, 
juitice, direct it. These worda, repeated by 
every body, without being explained by any 
one. express only a sentiment of approbation ; 
but (hia approbation, founded upon solid rca- 
•oru, aa but acquire new force from the 
tupport of the principle of utility, 

Tbe title of original occupation has been 
the primitive foundation of property. It may 
be employed again, with regard to newly- 
formed isUnds, or lands newly discovered, 
icHrntion being made of the right of go- 
■rmuv tbe superior ri^t of the sovereign. 



2. .^ Kcient bona fide Pouestion. 
Possession of a certun standing, filed by 
tbe law, ought to be superior to all other 
titles. If you have allowed so long a time 
to elapse without claiming your right, it is a 
proof that you have not known of its exist- 
ence, or that you did not intend to make 
use of it. In these two cases, there bas not 
been any attempt on your part — any desire 
to obUJn possession of the thing ; hut on 
mine there has been the attempt and the de- 
sire to preserve it. To leave me in posses- 
sion, is not to oppose security ; to transfer it 
to you. is to attack it, and is to make all 
possessors uneasy.wboknowofno other title 
to their property than ancient bonAfide pou- 

But what time should be requisite to pro- 
duce this displacement of hope? or, in other 
words, what time is requisite to legalise 
property in the hands of its possessors, and 
to eitincuish all opposing titles ? Nothing 
ran be precisely determined : the lines of de- 
marcation must be drawn at haiard, accord- 
the value of the goods to which they 
If this line of demarcation does not 
always prevent diaappaintmeat among th<»e 
interested, it will prevent at least all evils 
the second order. The law warns mc. 
thai if, during one year, ten years, or thirty 
years. I neglect to clum my right, the loss 
of Ibis right itself will be the result of my 
negligence. This threat, the effects of which 
1 can prevent, docs not injure my security. 

I have supposed that the possesMon is ho- 
nestly obtained : in tbe contrary case, to cud- 
firm it would be, not to &vaur security, but 
to reward crime. The age of Nestor ought 
not to be sufficient to secure to an usurper 
tbe wages and the price of his iniquity. For 
why should there be a period when tbe male- 
(actor should liccome tranquil? why should 
be enjoy the fruits of bis crimes under the 
protection of the laws which be has violated ? 
With respect to bis heirs, it is necessary to 
make distinctions. Arc they honest? There 
may be alleged in their favour the same rea^ i 
son 16 for the ancient proprietor, and ihey 
have possession, besides, to incline the balance 
in their favour. Are they dishonest, as tbcit 
predecessors were? They are his accomplices, 
and impunity ought never to be the privilege 
of fraud. I 

Second Title — .4ncieB(6oiidM AiiMssioa, 
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___,,_ ^ _.. which it ia founded: 

Prevention of disappointment — General se- 
curity of proprietors. 
3. Possesiion of the Cotitenta, aHdofthc 
Produce vf Land. 
Prupcrl J in land includes all that this U 
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ronUino, and oil ibat it produixl. Can its 
v»lqe be anj thii^ bul ila contenU and its 
produce? Byitsronlenla.areundcratood every 
thing whieii is twlow the surface, as minc?E uid 
iliiurieti by its produce, erery tUof; which 
tKlongit to (he vegetable kingdom. All pos- 
aible reaions unite fat the giving this citent 
to the right of property in luid — leeurity, 
Bubuitence, the inereaseuf the general wiialth, 
the blessing of peaee. 
4. Pottctiian of ichitt the Land noutiahcs, 
and of what it receives. 
If my land nourish nnimal-i, it ia to mc 
they owe their birtb and their nourishment i 
thei;- ciintenee would have been a loss to me, 
iftheposseaaJonof themdidnot neeure me an 
indemnity. If the law give them to any one 
hut me, there will be oil the loss on one side, 
■ndall the gain on anatber— an arrangement 
opposed B) well to equality as to security. 
Il would then be my interest to diminish 
their number, and to prevent their increaiu:, 
to the detriment of the general wealth. 

If chance have thrown upon the earth thingi 
which have not yet received the seal cf pro- 
perty, or which have tost the imprecMon ; ax 
a whale cast on shore by a tempest, the ccat- 
tered remains of a shipwreck, or uprooted 
trees; the>e things ought to belong tu the 
poueuor of the land. The reason of this 
preference: — He is so situated as to derive ■ 
profit from them, vrithout lo«s to any indivi- 
dual: they cannot be refused to him, without 
occasioning a pain of diuapptnntment ; and 
indeed no one ran take possession of then 
uiihout occupyint; his land, or without 
rroacbing upon his rights. He hai in 
favour all the reasons uf the first occupui; 

b. Pmstnion of ntighbaurisg Land*. 

The waters which have covered unapi 
priati^ lands leave them:— To whom shall 
the property in these new lands be granted 
There are many reasons for giving them (i 
the )>roprietorf of the neighbouring land-i 
\tt. They only can occupy them without 
encrosclung iipuu llic property of oihers. 
■J</, They only can have formed any bope 
rrspecling ihese lands, and previously eon- 
EJdered them as belonpng to themselves 
3J, The chance of gaining hy the retreat o. 
the waters is only an indemnity for thi 
chance of losing hy their invasion, ith. Tht 
progierty In landa acquired from the waters 
will operate as a reward eidtiiig to the la- 
bours necessary for this kind of conquest 

• Thus much An ibc theory: as w necut 
it would miMire many detail*, othoviu 
nmtcnioii wmilil rEsimble (be division uf 
new world which llie Pope made liciweto 
Spaiainik anil PorKiguoK; The w»ttn n\i . 
lnyi thtre irv many pniprietaniupvn iisboniel*. 
Shall the dituibutton be rcgukicil by the < 
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If I apply my labour to one of those things 
which are already considered as belonging to 
mc, my titleacquiresaewfbrcc. Then: vege- 
tables which my land produces — 1 have sown 
and gathered them. 1 have tended these 
cattle, I have dug up these roots, I ban j 
felled tbesc trees, and I have hewn t 
If I should have suffered on having theft^ 
things taken from me in a rough state, hgii^ fl 
mu(£ more shall I not sulTcr now, since eadk.^ 
effort of my industry has giver 
objects a new value, has strengthened n^.l 
attachment tu them, and the wish 1 have vi% 
keep them? These sources of future «at 
joyments, continually sugmenled by lubonf^.j 
would not exist without seruHty. 

7. Mttual PoueaioA and band fide 
Amtlioration. 
But if 1 apply my labour to a thing wliidi I 
belongs to another, treating it as if it went^S 
my own ; for example, if 1 have made cloH^.A 
with your wooti to which of us ought lM<f 
thing produced to belong? Before answcrii^[J 
this question, the question of Gu:t must W I 
clewed Up: Was it honestly or diahoncsl" 
that I treated the thing as my property? 
1 hare acted dishonestly, to leave me pi 
sesaed of the thing produced, would be t» J 
reward the crime: if I have acted honesttj^il 
it remains to be examined, which of the twtiJ 
vikliies is the greater — the original value of H 
Ibc thing, or the value added to it by At 
labour ? Ilow long has the Arst possessor lost 
it 7 how long have I posseased it ? To whom 
does the pUce belong, in which it Is found 
situated, at the moment it is reclaimed— to 
me. to the ancient posse»<or, or to another? 

The principle of caprice having no regard 
to the measure of pains and pleasures, gives 
all to one of the parties, without caring lor 
the other. The principle of utility, dcurous 
of reducing to the lowest term, an inevitable 
inconvenience, wci(;ks the Iwuinterexta.Keiki 
a method ol reconciling them, and prescribes 
indemnities. It awards the article to that 
one of the two claimants, who would losc 
ihe most if his claim were rejected, but 
subject to the charge of giving lo the other a 
sufficient indemnity- 
It is atlcr these ssnie principles, that the 
same queslioo ought to be resolved, with re- 
gard tu an article which has been mixed and 
rontbunded with another; u metal belonging 

lily of land belonging m each prr^eniT, or bv 
the client ahich he occupies alnne iu ndta? 
LIneiaf detuarcaiioa arenecnaary: but it ia iKii 
neccMsry ui wsii U> trace these lines iill the vvcul 
happeni, and the value of the derclirt Uuda is 
knoivn ; for all will then cnleitoin hopes which 
ran In rcaliied only by snmc individuals. Be- 
furr iliii perind, eauetlalion not being yet lirnncd, 
eaiiiy Inllewt th< fmyet of the IrgiJolor. 
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Id you, which hai been aiiiiglcd in the crU' 
filU' with mcUl belonging to mc; liijuoi 
lielungin;; lo me. which hu bten pourvd intc 
ihe same veeud with liquor belonging tc 
you. There have been grand debates among 
the Roman hiwyem, lo detennine lowborn 
lo give the whole. The one party, under the 
name of SabiKiaiti. would give the whole tr 
roe i the other party, under the name of Pru- 
cn/i'aaf, would give all to you. Which wbe 
right ? Neither of them : their decision ol- 
wayg left one suffering party. One simple 
question would have preircnted all these dc- 
baiei; Which of the two, by losing what 
had been hit, would lose most? 

The English lawyers have cut the goN 
dioD knot. They have not taken Ihe trouble 
to examine where would be the greatest in- 
jury: ihey have neither coniiidcrcd honesty 
nor dishonesty, nor the greatest real value. 
nor the grealcat desire to keep. They have 
decided that moveable property shall alwuya 
be awarded to the possessor at the time, sub- 
ject to the charge of indemnifying the original 
proprielor. 
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ir land inclosea in its bosom 
ther from want of knowledge, or want 
(III, or want of confidence in your 
i, you will not seek fiir them, and the 
'n hidden. If I, a stranger to 
jmir property, have all that you want for 
their exploring, and t ask to do it, ought the 
ri^t to du so to bt: avvurded to me wilJioiil 
yuur content? Why not? Under your land, the 
burirfl wealth does good to no one: in mine 
it irill acquire great value ; thrown into cir- 
ruUtion, it will animate induilry. What in- 
jury J* done to you? You lose nutliing: 
(Ik suibce. the only thing from which you 
derife any thing, remains always in the some 
>UU£. But what the law, attentive to your 
■iitcresla, ought to do for you, ia to award 
foa ■ grealer or less conaiderable pott of 
the product : fiir though thiii treasure was 
nothing in your hands, it left you a certiun 
eapectatJon of profiting by it some day, and 
tin chance ought not to be token &om you 
without indemnity. 

Such i« the law of England. In ccrtun 
districts, it permits, upon certain conditions, 
the (mnuit of a vein of metal discovered in 
ihe fidd of another, to whosoever wishes to 
~ y tbe adventure. 

^J.ibrrlf of Fiikinj i« Great W^ten. 
it lakes, great rivers, great biiy^. and 

c property. They are considered as 
belongiiig to no peraon, or, to speak more 
(nmcll}^ mi bvlonfcing to all. 

There is no rcuon for limiting the right 
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of Sshing in the ocean. The multiplication 
of most kinds of Aabei appears ineihaustiblD. 
The prodigality, the munificence of nature 
in this respect, surpasses every thing which 
can be conceived. The indelatigable Lewen- 
hoek has estimated the number of eggs in 
the roe of a single cod at above six miUions. 
What we can take and consume in this im- 
mense magazine of food is absolutely nothing, 
comjiaied with the destruction produced by 
phyacal causes, which we neither know, nor 
can prevent, nor weaken. Man in tbe open 
sea. with his nets and lines, is only a feeble 
rival to the great tyrants of (be ocean; whilst 
as to the fishes of rivers, lakes, and little gul&, 
the laws take efficacious and necessary pre- 
cautions far their preservation. 

There is no reason for jealousy, no danger 
of diminishing the sources of wealth, by the 
number of competitors: the right of the first 
occupant may be left for each, and every 
spedes of labiiur encouraged, which teodi to 
increase the general abundance. 



It is the same with uncultivated and un- 
appropriated lands, wild forests. In those 
vast countries which are not peopled in pro- 
portion 10 their extent, these tracts form 
conaiderable siuces, m which tbe right of 
hunting may be exercised without restraint. 
Man is there as yet only the rival uf tbe ou'- 
nivorous animals, and the chase extends the 
sources of subsistence without injury lo any 

Hut in dvillicd sodeties. in which agri- 
culture ba* made great progress, when- the 
unappropriated lands bear only a small pro- 
portion to those which have received the seal 
of property, there are many reasons which 
plead against the right of chase granted to 
tbe first occupier. 

fhit /acoarmieace In those countries 

where the population is numerous, the de- 
struction of wild animals may proceed (iuter 
than thcv reproduction. Render the chase 
free, the kinds of animals which are its ob- 
jects may be sensibly diminished, and even 
annihilated. The sportsman would then have 
as much trouble to procure a single par- 
tridge, as he has now to procure a hundred ; 
and this would make them a hundred-fold 
dearer. He would not himself lose, but be 
would only fumiah to society one hundredth 
part of the value he now liinushes. In other 
and more simple terms, tbe pleasure of eating 
[lartridges would be reduced to a hundredth 
part of what it is. 

Second IncoivcititiKe. — The diase, with- 
it being more productive than other labours, 
has unhappily more attraetiimi: phiy is there 
coinbineil h itb Ubour, idkneaa with ei 
glory with dniiger, Tbe ebannof ft, 
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•ion, «o well rrited to «U the lutural U> 
of mm, draws into this rietr s great m 
bet of COTDprtitot*; by their rivalry tbej 
dure the price of the labour employed upon 
it (0 the moit timple gubsiBtcnce i uid in ^- 
neral thii claai of adventurers will be poor. 

Third /ncoHpniimM.^The chtue hBving 
partirular aenson*, there will be inteTval* in 
whieb the activity of the faunl^r will be 
flhained up. He will not easily return from 
• wandering to a sedentary life — from inde- 

Gindenre to subjeetion — and from a habit of 
lenees to a habit of labour. Aoeuetomed, 
like the gamester, to live upon chances and 
bopei, a xmBll fixed lalary will have few at- 
Iraetiong for him. His is a state which leuls • 
nun to crime, from its misery and idleness. 

Fiturth Incmveniince. -^ The eierrise even 
of this profeasion ii naturally fruitful in 
erimei. The multitude of quarrels, of Uw- 
loiw, prosecutions, omvictionB, imprison- 
nents. and other punishments to whieh it 
gives rise, are more tban sufRcient to coun- 
terbalance ita pleasures. TKe hunter, tired of 
vainly wuting for his prey in the high-roads, 
■pie* out in secret the game of the iieigh- 
honting proprieton. Doeu he think himself 
obaerved? he turns aside, he hides himself, he 
uses patience am! euniiitig. Does he think 
there arc no witnesses? he no longer respects 
■ny bounds; be passes the ditches, he leaps 
the hedges, he lays waste (he inclosures, and 
hii cupidity, betraying bis prudence, throws 
tdin into situations (tum which he often can- 
not eicape without misfortune or crime. 

If the right of chase were permitted on 
the high-roads, an army of guards would be 
requisite to prevent the wanderings of the 
hunters. 

f^h InromtHienef If thb right of chase 

be allowed to exist, though so little advanta- 
geous when eierdsed in such narrow limits, 
BD aasortment of laws is requisite in the civil 
and penal code, to determine its exercise and 
to punish its violations. This multiplication 
of laws is an evil, because they cannot be 
multiplied without being weakened. Besides, 
the Mveritv necessary to prevent such easy 
mod attractive crimes, ^ves an odious charac- 
ter to propertv, and places the rich man in 
' war with his indigent neighbours, 
a of cutting short this inconre- 
rdence is not to regulate, but to suppress this 
right. 

The prohibitory law once knov™. no en- 
perlation will be formed of enjoying this pri- 
vilejte : partridges will b« no more coveted 
than fowls, and in the mind« nf the multi- 
tude, poaching will uut be distinguished from 
theft. 

It is true, that at present popular ideas arc 

- ' "ir of this right of chase; but if it be 

lary to yield to popular ideas, 

It Is only upon those occoiions in which they 




have great atrength, and in which there is 
hope of changing their course. When po 
shall be taken to enlighten the people, to ( 
cuss tfae motives of the law. to make then ' 
consider it as a means of peace and security, 
by showing that the eicrdse of this right » , 
reduced almost to nothing^that the life at J 
a hunter is miserable — that this UDgratefi4' J 
profession incessantly exposes him to crin^ T 
nality. and hi; family to indigence andsham^ I 
I dare alfinn that popular opinion, pressed Irr 
the continual and gentle force of reaaon, wiu 



There 



ic take a 

some anintals whose value after 
death does not compen^te fur the dami^e* 
they do: such are foies. wolves, bean, ^ 
carnivorous beasts, the enemicsoftbe specici 
subjected toman. Par from preserving them, 
it is only desirable that tbey should be de- 
stroyed. One method is to give the property 
in them to the first occupant, without regard 
to the territorial proprietor. Every hunttc | 
who attacks hurtful animals ought tc 
sidered as employed by the police, 
exception should only be admitted iiith re- 
gard to animals capable of causing great | 



E OF ACtjUieiTION— COHieNT. 

It may, however, happen, that after anything 
has tiMn possi'ssed (by a legal title), the indi- 
viduals may wish to give it up, hy abandon' 
its enjoyment to another. Shall this 
rangementbeconfirroedbythelaw? Without 
doubt it ought to be: all the reasons whieli 
plead in favour of the ancient proprietor are 
no longer on his side, but plead in favour 
of the new. Uesides, the former proprietor 
must have had some motive for abandoning 
his property. He who speaks of a motive, 
speaks ofaji/fojure or its equivalent: pleoturt 
of frieruUhiji, or of benevotence, if the thing 
be given for nothing ; pleunre of aequititioH, 
if it be made an object of eicjutnge ; bene- 
fit of itcHtilg, if it have been given to aara 
him from some evil ; pietavre of repvtatioHt i 
if he propose by it to acquire the esteem at 
his fellows. The sum of enjoyment, as t« 
these two interested parties, is necessarily 
augmented by the transaction. The acquirer 
puts himself in the place of the collaler •• 
advantages, and the collatjir 
acquires a new advantage. We may then.-- 



• See the chapter Of Collatii>e and AlHalive 
Evtnli vilh regard (o Pruptrly. The explana- 
tion of the irord Title will be found Ihelc 1 
have here avoided TeTeicnce to quistianB of me* 
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If there be an eicnuige, there are two 
nlienktiiHi!, eaeh of which hag its B«pust« 
Mtvinta^, Thii advuita^ for each of thv 
ninlrsctmf; parties i« the difference between 
the value which they put upon whut they 
pte up, and the value of what tliey acquire. 
In each transaction of this kind, there are 
two new nmssea of enjoyment. In thii con- 
uets the advantage of commerce. 

We may observe, that in all the arte there 
arr many things which can only be produced 
by the concurrence of a great number of 
workmen. In all these coses, the labour of 
one would possess no value, either for him- 
irlf or other«, if he could not exchange it. 

2. CcUMtt of iKPamty in Eiehanga. 

There are some cases in which the law 
ought not to sanrtion exchanges, and in which 
the Interests of the parties ought tn be re^ 
(tulaled as if the bargain did not exist ; be- 
ewise, instead of being advantageoui, the 
eiehange would be found hurtful either to 
one of the parties or to the public. All the 
causes which invalidate eichangea, may be 
ranged under the nine following heads : — 

I- Undue coneealmeiil. 
•2. Fraud. 



^^H 3. Undue roi 

^^^^< Subomatii 

^^^HS. Erroneous 

^^^^^& Errooeoua 

^^^^^V. Interdictir 

^^K0. Thingalui 

^^K uchangc 

^^pr Want of ri 



supposition of value. 
Interdi ction — Infancy — Madneis , 
Things liable to become hurtful by the 

Want of right on the part of the colla- 

l. f^ilm Cancm/mcnf.— If the object ac- 
quired be found to be of an inferior value to 
thai wliich has served as the motive for its 
ari(iiuilioo. the new proprietor experiences 
rricret. and feels the pain of disappointment. 
If ibi* value be below that which he has 
given in exchange, instead of a guiii, he has 
made ■ loss. IE is true that the other party 
has made a profit, but tbe pleasure of gaining 
ia not equal to the evil of losing. I have 
paid ten pounds for a horse, which is worth 
lhen),if be were sound; but since be is pursy, 
he is not worth two ; the seller hog gained 
right pounds, and I have lost the some sum. 
When the interests of these two parties are 
weighed leather, the bargain is not advan- 
tageous, but contrariwise. 

However, if at the time of the bargain, 
thia degradation in value was not known to 
Che former proprietor, why should the bur- 
|;iili be void ? — why should he be constrained 
Iw make a diiadlantageous eicbange ? The 
IdM miM liill upon some otii' : why should it 
ht made to fall upon him, rathgi than the 



Suppose even that he knew of this circuro- 
Btonce which depredated the value of the 
article : was it hie place to make it known, 
rather than that of the buyer to inquire re- 
ipeeting it ? 

These two questions ought always to be 
asked in connexion with invalidity, result- 
ing from sndui concea/nunl ; — Did tbe seller 
know of the existence of the defect ? Was 
tbe case one of those in which he was obliged 
to reveal it ? The solution of these questions 
requires too many details and researches to 
have place here; be^des, it is not possible 
to frame an answer which would embrace all 
eaaee. and different modifications would be 
requisite, according to tbe different kinds of 

2. >raii(/. — This case is more umple than 
the preceding. A fraudulent acquisition 
ought never to be permitted, if it can be 
hindered : it is an offence which approaches 
to theft. You have asked of the seller if 
the horse be pursy ; he has replied in the ne- 
gative, knowing the contrary. To sanction 
the bargain, would be to reward a crime. 
The reason given in the preceding case may 
be added, namely, the evil for the buyer is 
greater than that for the seller, and it is 
clear that this cause of invalidity is well 
founded. 

8. It is the same with mduc Cntrcicm 

The seller, whose horse is only worth two 
pounds, conitraini you by violence anti threats 
to buy it for ten pounds; suppose that yoii 
would have been willing to pay him two 
pounds, the surplus is so much gained by a 
crime. It is true, that this loss was an ad- 
vantage to you in comparison with the evil 
nith which you were threatened in ease of 
refusal; but neither this comparative advan- 
tage, nor that of the delinquent, ought to 
counterbalance the evil of the crime. 

4. It is the same wUh SHboniaiim. — I 
understand, by subornation, the price of a 
service whicJi consists in the commission of a 
crime i as money offered to engage a man to 
take a fiilse oath. There arc two advantages 
in the bargain — that of the suborned, and that 
of tbe suborner; but these two advantages 
are nothing equal to the evil of the crime. 

I remark in pasung, that in cases of fraud, 
undue coercion, and subornation, the law 
should not content itself with annulling the 
act: it ought to oppose a stronger counter- 
poise by means of punishments. 

5. ^roneDHi ^upposifioa nf'Ltga! Oblige- 

tioi You have delivered your horse to ■ 

man, believing that your steward had sold 
him i and this had not happened : you have 
delivered yuur home to a man, believing that 
he was authorioed by tbe government to 
make you give him up for the service of the 
stale: but he had no such commission 
word, you have believed younelf uiulci ft , 
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nd Uiia obli^ti 
If the alienslinn Bboutd be 
caofirnled after tfai^ error U diuovered, the 
buyer would find tbat be bad made an un- 
expected gain, ihc seller an unexpected lost. 
But we have wen that the advantage of 
iiaii'i»g. cannot be roupared with the evil of 
l/uang i bcrides, tbis ra»e may be referred 
bark 111 the head of undue eiErrJon. 

«. EmmeeiaSiippiHilioiio/ Value If.in 

alienating any thin;;, I am Ignorant of a cir- 
cmnslaoce wbicb tends to increaae its value, 
wben I discover my error. I eiperiencc re- 
gret for the loaa. But i> tbis a [iroper eauie 
of inrsliiUty? On tbe one band, if Bucb 
musei of DUllltf are admitted witbout re- 
Mrietion, there is great risli of ihrowing- dia- 
oouTBgement upon exchaii^teB; fur wbere U 
the aecurily for my Bcquisitiona, if the former 
proprietor could break tbe bargain by aajing, 
'' I did not understand what I did ?" On the 
other hand, there would be a lively pain of 
regret, if, after Iiavrng gold > dUmund ai n 
piece of crystal, there were no method of 
recovering it. To maintain an even balance 
between the pnrties. tbe diversity of dreum- 
ataneea and things niuit he regarded. It is 
necessary always to eiamine whether tbe 
ignorance of the seller were not tbe result 
<n negligence; and even in ouicelUng tbe 
bargun, if the owe demand it, it is proper, 
before every thing else, to provide for the 
veeurity of the buyer interested b itJt cunfir- 

lluwever, it may happen, that a bargain 
free from all these defects may at lost be 
found disadvantageous. You have Imught 
this horse only for one journey: and the 
journey it not made. You were ready to set 
out) thehortefvU ill and died. Yousetout; 
thn horso ihrnwi jrou, and you break your 
hV' Vou mount the horse; but it is thai 
you may go U> rob up<jn tbe highway. The 
I 1. — which led yon to purclinw it being 
I, fm resell it at a loss. Casea might 
ItipUud to infinity, where a thing, whal- 
It way be, arqiured on aceount of its 
. -. I. may bcoome ii»le*s, or burthensome, 
I Vt dNV*'M*i ollhiir to ita acijuirer, or to 
MHrilw. Am nut tlivAe excepliuni to the 
' WlwH, iliiil *v«7 alienation implies ailvuii' 
Mpi ? ^ «« not these as reusunable grounds 
uflnvaliilily w the others? 

Nt> I *ll ihrsr unhvnnrable events are 

iinl) aii'iitcntt, and subwqiW'iit to tbe eonclu- 

siun 1^ ibn Iwrgaln : the ordituu'y ense in, that 

tha article is worth what it selLi fur. The 

i ai(rwil«|{e of advantageous vxcliange* 

siro than eiiuivalcnl to the total disRilvui- 

Ufl* of untavourable bargain*. 1'he gains of 

nwrcv are ipvalcr than its Ium«s, since the 

d Is rlchpr at present than in its savNfK 

e, Alli-cialiun*uuBbt,therclbrc. in general. 

led. Uiit lu tuiHul ulicnatiuti* 




might at a. 



lid be to interdict 
il i for no person would 
uld tiell — if tbe bargaVL . 
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could neither be foreseen nor prevented. 

7. There are some cases in which, (bresi 
ing (be evil of contracts, the legislature hi 
prohibited them beforehand. Thus, in manf 
countries, prodigals are interdicted ; that M 
to say, all bargain* made with them are da; 
clared in valid. But they bepn by stating the I 
danger, that is to say, the dlspodtiun wl ' * 
render* tbe prodigal unable to guide 
aflairs : every body is, or at least may bo^ I 
informed of the imbedtity with which be ii 
struck, by tbe lutelaiy band of justice. 

Intcrdictionexistsever)' where withregard 1 
to the two analogous cases of inbncy and f 
mental imbecility. I say analogous ; for what J 
an infnnt is for a time, which can be tolerably I 
well determined, though by a demBTcatiim I 
always more or less arbitrary, a madman i| j 
fur on indeterminate time, or for ever. T~ 
rea.<ionB are the same ss in the preceding ca . 
Minors and madmen are, by their condition, I 
either ignorant, rash, or prodigal. They ira / 
presumed to be so, by a general Indication, I 
which does not require to be supported by ] 
particular proofs. \ 

It will lie easily seen, that in these threo I 
canes, the interi^ction con only extend to I 
things of a certain importance : to apply it 1 
to the triSing objects of duly ronsumptioff, , 
would be to condemn these three cl 
die by hunger. 

8. Tbe law also renders bargains 
on BccDimt of some probable i 
which mav result from them. 

1 have an estate situated upon the confine* 
of the state : acquired by a neighbouring 
power, it might become the focus of eerUin 
hostile intrigues, or favour dangerous prepa< 
ralioiu against my country : whether I think 
of tbis effect or not, the law ought to think 
of it for the public ; it ought to prevent fba 
evil, by refusing beforehand tbe guaruitM 
uf its seal to such bargiuns.' 

The reslraiiils which it has Iwcn thou{^k j 
necesBorv lo put u|)on the sale of drugs cfc 
pable of being employed as poisons, belong tn 
this same head. It is the some witli the pro- 
hibitiun of the sole of mi ~ ' 
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- — prohibiiii,. 

KWiid beyond ihe psrticular case nhich I have 
mentioned. Tbe loreignEr who wishes to buy 
la IniniDvciihle Id my country, gives the leaM 
njiiivucal jmiofof hit tlTection fur it, and the 
iiUHl certain pledge of his good conducL llie 
lUUf can only gain in this (Ue, even uudcr the 
limplc heaJ uf tinauib 



OBSTACLES TO ALIENATION. 
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fouiidMl, Ihst all prohibiunni relative U> the 
introduction or aale of cerUin kinda of ruvr- 
phuidise oiilsl hp referred. 

Id the gTL-mter niimher of (Ssei, the cuatoin 
io to ray. tbM ibe bargain is null in tlulf. 
It it only to open the books of Inw to lee 
how Diurh nonsenw hu been written upon 
this erruneoua notion, and into bow much 
embxraunienC lawyers harefidlen, from not 
luring seiied the only cause of nullity, ai 
mperU largsini made under these Eireum- 
ttaiices, which is, that more evil than good 
mnlta from tbein. 

After nying (hat these conventions are 
null in themselves, to be consistent, il is 
n«ee*mry tu conclude, that they ought not to 
iMTe any efTeet — that they ought to be de- 
■tmyed — Ihatnotisceshaulilbe leftoftheui. 
In many coks, however, it is enough to 
modify iheni, to currecC their inequalities hy 
nmpenntiont, without altering the founda- 
tion of tbe primitive contract. 

No bargain is void in itself — no bargain is 
valid of itself t it is the law which in eacJi 
case gives or refuaei validity, llut for per- 
mitting or refusing, there ought to be reasons. 
Equivocal generation in biuiisbed from sound 
philosoph]' : gome day, perhaps, it will be 
banished from jurisprudence. This null in 
ilirl/ IB precisely an equivocal generation. 
3. OfObttacUt to ihe Alienalion of Land. 

To «ay that the power of alienation is use- 
fiil, i* as much as lo say that tbe arrange- 
■nenta which tend to destroy it are in general 
pvmidous. 

It is only with regard to immoveables that 
ihk innmdatency baa been exercised, both 
hf cnuils and unalienable foundations ; and 
yet, b«ide« the general reasons in iivour of 
(be power of alienation, there nre particular 
rmwo* in Eivoilr of tbe power of alienating 

I. He who seeks to get nd of his lands, 
shown plainly that it does not suit him to 
krep them; be cannot or be will not employ 
mj thing in improving them ; often, indeed, 
he rannot restjsin himself from lowering 
Ihcir future value, in order to satisfy a present 
want. On the contrary, he who seeks to ac- 
qiure them has certainly not the intention of 
llrtcriorating them ; and it is probable that 
be purposes to increase their value. 

It is true, that tbe same capital which would 
be employed in the amelioration of land 
nd^t be employed in trade ; but though the 
btneGt of these two employments might be 
the same for ihe individuals, it is not tbe 
«ne for the state. The portimi of wealth 
i to iptcttltu 




which is applied to trade is more fugitive. 
The lirst is immoveable ; the second may be 
carried awa/ at the will of the proprietor. 

'i. By pledging an immoveable, a produc- 
tive capital may be procured: thus one port 
of the value of an estate may be employed 
in ameliorating another, which, without this 
resource, could not be done. To binder the 
alienation of lands is, therefore, to diminish 
productive capital nearly to the amount of 
their selling value i unce, in order that an 
article may serve as a pledge, it ii necessary 
that it be capable of alieoatiun. 

It is true, that a loan only has been here 
contemplated: there is no new cspit^ created 
by tbe transaction. This same capital might 
have received a destination not less useful in 
the hands in which it was tirst found ; hut 
it ought to he observed, that the greater the 
means of employing capital, the more it will 
flow towards the country : that which is de- 
rived from abroad, forms a clear addition to 
that which it derived from home. 

These restraints upon alienation, though 
condemned by tbe soundest notions of poli- 
tical economy, subsist almost every where. 
Itislrue that they have gradually diminished, 
as governments have better understood the 
intcresia of agriculture and trade ; but there 
itill three causes which operate for tlirir 



The lirst is the desire of preventing pro- 
digality. But it is not necessary, for obviating 
this evil, to hinder the sale of lands: it is 
sufGdent lo protect their value by not leaving 
it at the disposal of the individual. In a 
word, (he specific method against this incon- 
venience is interdiction. 

The second is pride of family, connected 
with the agreeable illusion, which represents 
tbe successive existence of our descendant* 
a* a prolongation of our own. To leave them 
the same amount of wealth is nut enough tu 
satisfy the imagination: we vrisb to secure 
them tbe same lands, tbe some houses, tbe 
same natural objects. This continuil)| of 
possession appears as a continuity of enjoy- 
ment, and presents a point of supjiort 10 a 
fandful feeling. 

Tbe third cause is the love of power — the 
desire of governing alter death. The pre- 
ceding motive supposes posterity : this does 
not suppose it. It is to this cause must be 
referred, as welt those foundations which 
have in view sn object of utility, well or ill 
understood, as those which repose only upon 

If the foundation consist only in the dis- 
tribution of benelits. without imposing any 
condition — withont eiacting any service, it 
seems suffidently innocent, and its continu- 
ance is not an evil. It is proper to except 
foundations for the distribution of alms, up- 
plied without diieermneDt, and adapted on^y 
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Ut the enroursRement of mi-ndidty and idle- 
nrii. Tbe best of tbeae estsbliahmentg are 
thoae of (haritjf for the poor of a rank nirmiy 
a little elevated — » means whirh offern to 
the»a unfortunate pefBons a more liberal re- 
lief thanlhe general rule would allow; whilit, 
as to the benefices which are only granltd 
upon tbe lUseharge of eertain duties, as in 
colleges, convent!, churches, their tendency 
19 useful, indifferent, or hurtful, according 
to the nature of the duties required. 

One lingularity whirh deserves to be ob- 
served it, that in ^neral these foundations, 
these particular laws that individuals bave 
established by tbe indulgence of the sove- 
reign, have experienced more respect than 
the public laws wbicb originate directly with 
the sovereign. When a legislator baa de- 
sired to tie the hands of his successor, this 
pretension has appeared either inconsistent 
or fiitile. The mo«t obscure individuals have 
arrogated this privilege, and none have dared 
to disappoint them. 

It would seem, that lands lefl to corpora- 
tions. to convents, churches, would be liable 
to be deteriorated. Indifferent as to bis sue- 
cessors. each pasang proprietor would seek to 
squeeze as much as possible out of the tranai- 
iory possession, and neglect the care of them, 
especially in old age. This may sometimes 
have happened ; justice ought, however, to be 
rendered to the reli^ous commnnities. They 
have more often been distinguished for a 
good, than a bod economy. If their situa- 
tion inflame their cupidity and avarice, il alto 
represses pomp and prodigality; if there be 
causes which exdte their selfishness, there 
are others which combat it, by what is called 
ttpril de corps. 

There is no necessity fiir expatiating with 
regard to public property i that is, with re- 
irard tu things used by the public, such as 
roads, churches, markets. To fullil their 






duration, with the exception of theii 
tlu|| those successive changes which 
stMKVs may require. 

CHAPTER in. 

rMIOTHn MIANS OT ACaClglTTON — 

ArriH ihcdmth of an individual, huwougbi 
bis iirtiiwty to be disposed of i* 

Iha lrfctstalar« should have three objects 
ill view : - lit. To provide for tbe subsistence 
of Ihr tisiiii grneratloit; idfy. To prevent 
Ih* |>aln nf dlMppolntnent ; Sdlf, To promote 
the equalisation of forluiws. 

Man is nut a soUury being. With few 
vxreptioni, every man is surrounded by a 
larnrr ur unaller circle of companions, united 
hi Mm by Ihe tics nf ralatJonship, nwrriagr. 




frierMbfaip, or services — who in fad share with 
him the enjoyment of the property which by 
right belongs exclusively to him. His fcn- 
tutie is commonly, with regard to many of 
tbem, the sole source of their subsistenM. 
To prevent the calamities of which they would 
become tbe victims, if death, which deprives 
them of their IHend. should also deprive 
them of the succour which they derive from 
his fortune, would require a knowledge of 
what they habitually enjoy, and in what pro- 
portion they participate in it. But aa these 
sre iiM-tswMcb it would be impossible to esta- 
blish but by direct proofr — without entering 
upon embarrassing procedures and iufinito 
disputes, it has been fiinnd necessary to re- 
fer to general presumptions, as the only baas 
upon which a decision csn be estabhahed. 
The habitual part nf each survivor, in tha 
possessions of the deceased, may be presumed 
from the degree of atTection which ought U> 
vubiiist between them; and this degree of 
affection may be presumed from the prox- 
imity of relationship. 

If this proximity were the sole considera- 
tion, the Isw of successions would be very 
simple. In the fitil dtgrte. with respect to 
you, are all those who are connected with 
you. without any intermediate person — youl 
wife, your husband, your father, your motber, 
and your children. In (he ircond deyrtt, all 
those whose connexion with you requires tha 
intervention of a single person, or a nngla 
couple of intermediate persons — your grand- 
fathers and grandmothers, your brothers or 
sisters, and your grandchildren. In the tliird 
degret come those whose cmmcxion supposes 
two intermediate generations — your great- 
grandfathers, your great-grandmotherj. youl 
great-grandchildren, your uncles and aiuits, 
nephews snd nieces. 

But though this arrangement may possess 
every possible perfection on the side of sim- 
plicity and regularity, it would not well an- 
swer the political snd moral object. It doea 
not answer better to the degree of affection 
of which it might be thought to furnish ■ 
presumptive proof; and would not accom- 
plish the principal object, which is to provide 
for the wants of the rising generations. Lei 
us therefore leave this geneilogical arrange- 
ment for the adoption of one founded upon 
utility. It consists in tenilanefy fficiiii/ to iht 
detetnding lint. Aoieei'rr 'oaji. Ilu preftrenet 
to the osceitdinp or collaltral lint — in giving 
the preference infinitely to the descendants 
of each parent, over all those who cannot b* 
reached without taking another step in the 
ascending line. 

It will happen, however, that tbe presump- 
tions of affection or of necessity, which serve 
as the foundation of these rules, will often b* 
defective in practice; and that consequently 
the rules ihemselvse will diverge frum their 
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obJMt. But the power of making ■ will, u 
we (hall lee. offeri an efnociuiu remedy [o 
the itnperfediDn of the fteneral law ; and this 
h the principal reason for prenerving it. 

Thus much for general prineiplea. But 
how eui ihej be applied in detail, when it is 
neceuary to dedde lunong a crowd of compe- 

Tbe model of a law upon this subject, wit) 
■upply the plafe of a multitude of diseuEsiuns: 

AaTiCLE I. Ltt there bt no diilinrdon be- 
rmn Ihc itxei. Let kAbI it laid milh regard 
to the one, be umltntood icilh regard to the 
other. The porlivH of the me iihall alwayt 
be equal (o the porlion of the other. 

ReaWiN — Good of tipiality. If there he 
anj £iference, it ouffht to be iu favour of the 
WMken — in bvour of the females, who have 
more wants, fewer means of acquisition, and 
•re leai able to make use of the means they 
have. But the sttont^st have bad all the 
preference. Why? Because Ihe strongest 
hate made Ihe Uwa. 

Aarici.c II. After the death of the hui- 
6md. the widow •hall heep a moiety of the 
AMUtoii property, unUti otktricite prorided 
Jvr bf the marriage-contract. 

AancLElll. The other maiely Khali he dii- 
Irihufed n egual porliotu among the rhildren. 

SsAaoKs: I. Equality of affection on the 
part of the father. 3. Equality of co^ccu- 
pMion on Ihe pari of the ehiltlren. 3, Equa- 
lity of wvjits. 4. Equality of all ims^nable 
rcMoni on the one lide and on the other, 

IMSerenees of age, temperament, talent. 
■tKtigtb, kr. may produce lomc difTerenee 
witli respert to wants in point of faei ; but 
it is not possible for Ihe law to appreeiatc 
them: it is tor the father to provide for them 
bj means of his right of making a will. 

Article iV. Jf a child die before Us fa- 
ther, leaving chiUreti, hti portion shall he dii 
Iribaftd among them in equal partioat ; an 
*o 01* for all iheir dencendanlt to ii^nity, 

lUmarh*. — The distribution by roots, ii 
lt«Bd of by brancbes, is preferred for tw 
H aillia — I. In order to prevent the pain of 
the portion of the el- 
!>e diminished by the birth of each 
younger child, is a natural event, by which 
eipectation ought to regulate itself. How- 
ever, in general, when one of the children 
bvpna to exercise its reproductive power, 
that of the father is generally nearly ei- 
haiuted. At this period, the children ought 
1« believe themselves arrived at the bou 
itrj of the diminutions that their respecli 
portion* ought to eiperienee. But if each 
little grari^n or little granddaughter pro- 
duce a diminution equal to that produced by 
a son or daughter, the diminution would 
kaire no limit* ; there would be no certain 
gnninda upon which to form a plun of life, 
i. Grandchildren hare (m their loiraediate re- 



source the property of their deceased bther. 
Their custom of co-occupation detached from 
their grandfether has been eierdsed by pre- 
ference, if not eiclurively, upon the (bnds 
of paternal industry. It may be added, that 
they have, in the goods of their mother and 
of her parents, a resource in which tbe 
other children of Ibctr grandfather have no 

Article V. If there be no dettendanf. 
Ihe propertji ihaU go in comman lo the father 
and miithet. 

Remarht. — Why lo the descendants before 
others?—!. Suptriorily of ajeclion. Every 
other arrangement would be contrary to the 
paternal feelings. We love tbose better who 
depend upon us, than those upon whom we 
depend. It ia more pleasant to garern than 
to obey. 2. Svperiorily of cani: It is eer- 
tain that our children could not exist with- 
out us, or some one who should take our 
place. It is probable that our pwents niiglit 
eiist without us, because they have existed 
before us. 

Why should the succession pass to the fa- 
ther and mother, rather than to the brothers 
(ind sisters? — I. The relationship being more 
immediate, ■ superior affection ia presumed. 
2. It is a recompense for services rendered, 
or rather an indemnity for the pains and ex- 
penses of education. What forms the rela- 
tionship between my brother and myself? 
Our common relation to tbe same Iktber and 
the same mother. What renders him more 
dear to me than any other companion witli 
whom I have passed an equal portion of my 
life? It is because he is more dear to those 
who have my first affections. It ia not cer- 
tain that 1 am indebted to him fur any thing, 
hut it is certain that I owe every thing to 
them. Hence, upon all occasions in whidi 
the stronger titles of my children do not in- 
tervene, I owe them those indemnities to 
which a brother cannot pretend. 

ASTICLB VI. If either of the fico be dead. 
Ihe portion of the deeeeied ehall go lo ha de- 
scendants, in Ihe tome manner ai it edu/iJ have 
gone lo the proptielar's otta relations. 

Semarki In poor liuniiies which only 

possess household fiirniture, it is more de- 
sirable that the whole should pass to tbe 
surviving fether or mother, with the chsrgo 
□f providing for the support of the children. 
The expenses of the sale, and the dispersion 
of the property, would ruin the survivor, 
whilst the portions, loo small to serve as 
a capital, would soon be dissipated. 

Amttclb VII. In difaill of mck defcen- 
danli, the property sluill go entirely lo the 



Article IX. But in ncKin. 
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RtMon — Svperiorily o/affeclian, Ot the 
<u'o bonds whirh stlach iiii' to my brotli 
tbcrp is only one whifi altaches me to i 
lialfbrolbcr. 

Article X. In dc/auU of rtlalmn, in , 
furegoing degrtet, liit properly shall bt ap- 
plied Id Me reveniu. 

Article XI, Sm ok condition of dimri- 
buiing the intereil at on annuity among all the 
relationt ia ihe ascending line, is whaltat 
gree, in equal portion*. 

Rcmerka This part of tiie law may eicher 

be CBtablislied or not, acrording to the con- 
dition at the country with re^d to lares ; 
bul I Euiv« been unable to diacovcr any solid 
olyection against lliis fiical resourre. 

The coUaternl relBtion who would be e»- 
eluded, it nwy bi? eaid, may be in wont; but 
this want ia an ineident too easiial for tbe 
foundation of a Keneral rule. They have for 
their naturiU resource ihe property of their 
rcBpecti™ BDceBtoraj and they cannot have 
fixed their expectations or their plan of life 
upon this foundation. 

On tbe side even of the unrle. the cipec- 
Istion of inheriting from » nephew run be 
but feeble, and a positive luw would auRice 
to prevent its exiilence, or to extinguish it 
without violence. Tbe uncle has not the 
titles of the father or grandJBlher. Itiatrue, 
tbat in c9se of the dentb of these, tbe uncle 
may have taken thvu' phice, and filled the 
place of a &ther to hii> ne|>bew. This m ■ 
drcumitance whirh deserves the attention 
of the legislator. The power of leaving lega* 
del may anewer tbe end; but this uieaniiof 
obviating the inconvenieness of the generfll 
law would be null in case the ncpbew should 
die before he became of age — before he bad 
the faculty of makinB a will. If, therefore, 
it be desirable to soften this fiscal regulation, 
the first departure Irom Ihe rule oujiht to be 
in favour of the uncle, either in relation to 
the principal or the interest. 

AbTICLB XII, In making division among 
nuuiy heir; the nan ovghl (o be pal up for 
pabiie >aU, saving the rii/hl to make oiiy oliier 
errangematl, if they are agreed. 

Aemark This ii the only method of pre 

venting community of goods — an arrangement 
of which we have eUewbere shown the per- 
nicious consequences. The goods of inhi.-ri- 
lance, which may possets a value in affection, 
will find their true price from tbe competition 
of tbe heirs, and will turn to tbe eummun 
advantage, without occasioning thoite dia- 

C» which produce durable luiimosities in 
ilies. 
Ahticls XIII. In arranging the sale and 
division, every thing shall be referred to the 
aldtH malt of full age, saving to tlie law to 



loke other 







■angemenl». far fea, 
cause stated. 

— Women in general are leu apt bf 
ntcrest and embairasament. than 
men. But a certain woouui. in particular, 
may possess a superior aptitude, indicated by 
the gCDeral wish of the rdationB : ahe ought 
to obtain the preference. 

AutICLEXIV. iHdtfaubofamahoff-lt 
age, every thing should be referred to the 
guardian of the oldest mate, saving the dinae- 
tionary povter given in the preceding artit ' 
AftTlcLB XV. The succession which j 
la lit rrcBHue for icant if natural heirs, _. 
ID like manner be sold by public auction, 

Btmark Government is incapable of nMF~| 

naging the greater portion of epeiific goods; 
Ibeir management costs loo much ; they yield 
Uttic, and are liable to be destroyed This is 
a truth which has been established almost to 
demonstration by Adam Smith. 

It appears to me that this project of ■ 
is sunple, concise, easy to be uude 
that it is little hivourable to fraud, ti 
sity of interpretations; in short, that it M 
aniklogoustothe affections of the human hea ~ 
to the hahltuai inclinations which arise fit 
tbe social relations, and that consequently Ij 
is ralculated to conciliate the approbation qf 
those who Judge from feeling, and tbe ei' 
of those who can appreciate reason. 

Those who reproach this plan with belafifl 

simple, and discover, that at this priflf f 

e law would no longer be r ' 
find wherewith lo aalisfy, uni 

ib Ibemselves, in the labyrinth of the E 

h coinmoR law upon successions. 

To give to foreigners an idea of these difi^ I 
brulties, it would be necessary to begin b 
a dictionary altogether new to tbemi sine 
wlien they should sec the absurdities, ti 
subtleties, Ihe cruelties, the frauds, wUl 
abound in this system, they >vould li 
that they were reading a satire, and that it 

Bs intended to insult a nation, on other m- 

lunts so justly renowned for ita wisdom. 

On the other hand, it would bo profter to 

DW what has reduced this evil within suC- 
Gciently narrow limits: tbis is the right of 
making a will. It is only in successions upon 
itacy, that it is necessary to pass through 
tortuous routes of the common law. 
These wills may tbercfore be compared to 
the arbitrary |)ardong which correct the banb- 
ness of the penal laws. 



I. The law cannot know individuals, nor 
occomniDdate itself to tbe diversity of thnr 
wonts. AQ that can be required of it is, 
that it shall olfet the best chance of supply- 
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iog time vniiU. It reniiiini for each pru- 
prietOT, who maj, and who ought to know 
the drcunutances in which those who depend 
upon him wiU he pUced after his dentil, to 
correct the imperfecCJons of the Uw in those 
nirt which it could not foresee. The power 
of making a will, is an instrument placed in 
the handd of individuals for the prevention 
of private caUinitf . 

2. This same power may also be considered 
w an instriunetit of authority, confided to 
individuals, for the encouragenient of virtue 
and the repression of vice in the boHom of 
&milics. The power of this inatrument, it 
ii ime, may be turned in an opposite direc- 
tion : happily these coses would always form 
tlie exceptions to the rule. The interest of 
each member of the bmily is, tbat the con- 
dnct of each should he conformnhle to virtue, 
that is to say, to general utility. Passion 
maj produce accidental wanderings, but the 
law ought to regulate itself by the ordinary 
course of aUaire. Virtue is the prevailing 
fiMudation of eociely : even vicious parents 
se fonadas jealous as others, of the honesty 
and reputation of their children. The man 
Icait icrupuloue in his business would be in 
ietpair, if bis secret conduct were known to 
fat* ftmily : among these he never ceasea to 
be the apostle of that honesty, of which be 
■tandi in ne«d from those who serve him. 
bi tlus respect, every proprietor may obtain 
the confidence of the Uw. Clothed with the 
power of making n will, which is a branch of 

ri) and remuncratory legislation, he may 
eomidered as a miw»t™'P «et over the 
little kingdom which is called a fiunily, to 
preaerve it in good order. This magistrate 
amy io wrong, and it would "■" " 






te of hii 



Cwer, either by responsibility or publicity, 
would be more liable to abuse it than any 
other magistrate: but tliia danger is more 
dtsn counterbalanced by the bonds of Interest 
anil affection, which place bis inclinationB in 
aemrdance with hi* duties. His natural at- 
tadunenl to bij children or his relations, is 
a pledge of his good conduct, which gives us 
■neb security as can he obtained for that of 
the politiml magistrate ; so that, every thing 
nundered, the authority of this non-com- 
Miluooed magistrate, besides that it Is abso- 
hlteljr iiecesBry for minor children, will be 
Bore often found salutary than hurtful for 
adnlt* ihrmselvcs. 

8. The power of making a will is advsn- 
HfeoDS under another aspect ; it is a means 
Bf gDVpming, under the character of mailer, 
men for the good of Ibose who obey, as in the 
preceding article, but lor the good of those 
The power of the present 
tended uter a portion of 
■ealth of each proprietor 
I taane respect doubled. By means of an 
Vql. I. 



assignment upon a time when he shall be nn 
more, he procures a multitude of advantages 
beyond what he actually possesses. By con- 
tinuing beyond the term of their minority, 
the submission of children, the indemnity 
for parental cares is increased ; an assurance 
is given to the parent against ingratitude ; 
and though it would be more pleasant to 
think that such precautions were superdiiou!^. 
yet, if we reflect upon the infirmities of old 
age, it will be perceived, that it is necessary 
to leave all these ftctitiaui attractions to 
serve as their counterpoise. In the rapid 
decline of life, it is proper to husband every 
resource; and it is not without advantagL', 
that interest is made to act as the monitor 
of duty. 

Ingratitude on the part of children, and 
contempt for old age, are not common vices 
in civilized soueties; but it ought to be 
recollected, that, more or less, the power of 
making a will exists everywhere. Do these 
vices eiist more frequently where this power 
is most limited? To decide this question, 
it would he necessary to observe what passes 
in the families of the poor, where there is 
little to leave: but still this ground of judi;- 
ment would he defective, since the infiuence 
of this power, established in society by the 
UwB, tends to form the general manners : 
and the general manners afterwards determine 
the sentiments of individuals. This power 
given to parents, renders parental authority 
more respectable, and the parent who, from 
his indigence, cannot eiercjscit, unwittingly 
profits by it. from the genera] habit of sub- 
mission to which it has given birth. 

However, in making the fiither a magis- 
trate, it is proper to guard against malon); 
him a tyrant. If the children may do wrong, 
he may do wrong also; and though the powrr 
of punishing them may be given to him, it 
does not follow that he ought to be autho- 
riied to make them die of hunger. Thus 
the institution of what is called iu France u 
legitime, is a suitable medium between do- 
mestic anarchy and tyranny. Even this h- 
tjilimt. parents ought to be allowed to take 
from their children, for causes determined by 
the law and judicially proved. 

Another question presents itself: Shall a 
proprietor be allowed to leave his property 
towbora he pleases, whether distant rebitions 
or strangers, in debult of natural heirs? In 
this case, the fiscal resource of which we 
spoke under the bead of succesnons, would 
be much diminished', it would only exist in 
tbe case of intestates. Here the reasons of 
utility divide themselves ; there is a mrdiurn 
to he taken. 

On (he one side, in default of relslions, Ibc 
services of strangers are necessary to a man, 
and his attachment to them is almost tlie 
that he tbould be able 
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cultiiate the hopes, uid recompense the 
uf ataithful servant — lo ftati^n the 
grets of the friend who hn* grown old by b\i 
side; without iipeftklii^ of the female who 
has ivanted only > ceremony in order t 
called hia willow, and of orphans who ate his 
children in tbe eyes of every body eicept th( 
legiilatoi. 

On the other hand, if to increase the inhe. 
ritsnce of the public treasury you take from 
him the power of leaving to biK friends, do 
you not force him to spend aJl upon himself? 
If hia capital will be no longer at hia dispo- 
sal the moment he is dead, will he nc' 
tempted to convert it into annuities upon 
his own life? will it not encourage his being 
a BpendlhriA, and almost operate as a law 
against economy? 

These reasons are without doubt to be 
preferred to the interest of the revenue. It 
is necessary at least to leave to the proprietor 
who has no near relatians, the right of dis- 
posing of the half of bis property after his 
death, keeping the other half for the public. 
To be content in this case with the anjaller 
share, would probably be a means of ob- 
taining more. But it would be still better 
not to attack the principle which permits 
every one to dispose of bis property after 
hia death, and not to create a class of pro- 
prietors who should regard themselves as 
inferior to others, on account of this legal 
impotence which should have struck the half 
of tbeir fortune. 

All that has been said respecting alieim- 
tions among the living may be properly ap- 
plied to wills. Upon the greater number of 
points, wi> shall be instructed by their con- 
formity, and in the others by tbe contrast. 

The same causes of nullity which apply to 
alienations amone the living, apply to wills . 
eicept that, in the case of undue conaalmfnt 
on the part of the receiver, there must be 
substituted efToiieoiii opposition on the part 
of the testator. The following is an vx- 
■mple: — I leave a certain property to Titiua, 
who is married to my daughter, supposing 
this marriage legnl, and ignorant of the dis- 
honesty of Tilius, who, before espousing my 
daughter, had contracted another marriage, 
which was still subsisting. 

Wilts are exposed to a sufGrienlly unfor- 
tunate dilemma. Shall their validity be per- 
mitted, when made upon the bed of death? 
They are then exposed to undue coercion and 
&8ud. Shall formalities incompatible with 
this indulgence be required? Testators will 
then be liable to be deprived of assistance 
■t the moment of their greatest need. Bar- 
barous heirs may torment them, in order to 
hasten their death, or secure the advantage 
of a will passed in these forms. A dying per. 
•on who has nothing to ^ve or to l4tke away 
b DO longer to be feared. Id otdcr to reduce 
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If acguuiNQ THEM 



Arrea ihingi, it remains to distribute 
vices: a kind of property sometimea 
founded with things — sometimes present 
itself under a distinct form. 

How many kinds of services are there ? As 
many as there are ways in which man may 
be useful to matt, either by procuring good 
for him, or by preserving him Irora evil. 

In the exchinge of services which consti- 
tutes social intercourse, some are free, some 
are forced. Those which are required by 
the taw, constitute rights and obligations. I 
have a right to the services of another ; he is 
in a state of obligation with regard to me : 
these two terms are correlative. 

In their origin, all services must have been 
free: it is only by degree* that the laws have 
intervened to convert the more important 
into positive rights. It is thus that the insti- 
tutinn of marriage has converted into legal 
obligations the connexion which formerly 
wu voluntary between the hiishond and 
wife, between the father and the children. 
The taw in the same manner has converted 
into an obligation, in certain stales, the sup- 
port of the poor, a duty which still remaiiis 
amongst most nations in undefined liberty. 
These political duties are. with respect to 
duties purely social, the same as particular 
inclostires in a vast common, in which a cer- 
tain kind of cultivation ia tended with pre- 
cautions which insure its success. The same 
plant might grow in the common, and even 
be protected by certain conventions; but it 
would always be subject to more baianU 
than in this particular boundary traced by 
law, and guaranteed by the public force- 
Still, whatever tbe legislator may do, thi 
sre a great numtier of services upon which 
has no hold : he cannot direct them, because 
it is not poaaihle to define them, and even 
because conatraint would change their nature, 
and convert them into e\il>. For the punish- 
ment of tbeir violation, such an apparatus 
of research and of punishments would be re- 
quired, as would spread terror through society. 
Besides, the law does not know the real ob- 
stacles which prevent their being rendered ; it 
cannot put into activity hidden forces; it can- 
not create that energy, that superabundance 
of leal, which surmounts difficulties, and goea 
a thousand times farther than commands. 

The imperfection of the law upon this 
point is corrected by a spedcs of supplemen- 
tal hw: that is to say, by the moral or so- 
do] code — a code which is not written— 
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which conaisls oltDgelher in opinion, in man- 
nern, cuatoms — anil wbich begins where the 
legislative code ends. Tlie duties which St 
prescribes— the aervicea it imposes, under 
the nunes of equity, patriotism, courage, hu- 
manity, generosity, honour, dieintercstednesa, 
do not directly borrow the assistance of the 
lawa, but derive iheir strength from olber 
aanctions which lend their punishmenta and 
rewards. As thedulieaof this seeondai'y oode 
Ho not bear the impresa of the law, their dis- 
ijiargcfaAi moreecliit — is more meritorious ; 
and this surplus in honour happily compen- 
lates for their deficiency in real strength. 
After this dii^eaMon respecting morals, let 
\a return to legislation. 

Tbe kind of aervicea which occupy the 
most prominent place consists in tbe disposal 
of property in favour of another. 

The kind of property which acts the 
greatest part in cinlized eociety is money, 
■be almost univcrtal repreiientativc standard. 
It is thus (hat the consideration of lemieei 
oAen leads back into that of tkiagg. 

There are some cases in which it is neces- 
lary to require the service for the advantage 
of htm who commands it; uuch is the case of 
the master with relation to the servant. 

There are some cases in which it is ne- 
taaiy to require the service for the advan- 
tage (rf' him who obeys: such is the case of tbe 
guardian and ward. These two correlative 
states are the foundation of all others. The 
rif^ts which belong to tbem are the elcmenta 
of wfairb all the other states are composed. 

The father ought to be, in certain re- 
spects, the guardian — in others, the master 
of the chilli. The husband ought to be, in 
certain rvspects, the guardian — in others, the 
master of the wife. 

Tbes« conditions are capable of u definite 
and indefinite duration, and form domestic 
■odety. The rights which it is proper should 
belong to them will be treated of separately. 
The public services of tbe magistrate and ibc 
dtlzen constitute other classes of obligations, 
the establishment of which belong to the con- 
■titutional code. But besides thcac constant 
rtlations, there are some transitory and occa- 
oonal relations in which the law may require 
the services of an individual in rnvout of an- 



be referred lo three heada : 

S. Fonurr Hrrict. 3. AgrtemenI or Contra 

lift ua consider these heads in detail. 
1 . Suprrior Ifeed : 

That is tosay, neeiio/receicinj; (AesfrPife,! 
penor to Iht inroHveiuenct of remlcring it, 
Every individual bas for bis constant oct 

filian the care of his own welkre — on oci 



pation no less legitimate Ihan necessary : fur 
suppose that it were possible lo reverse this 
principle, and to ^ve to the love of others 
a superiority over self-love, the results of 
this arrangement would be most ridiculous 
and disastrous. There are, however, many 
which it is possible to make a 
considerable addition to the happiness of 
others, by a slight and almost imperceptible 
sacrifice of one's own. To do, in certain dr- 
what depends upon us for pre- 
ing the evil ready to fall upon another, 
lervice which the law may require : and 
imission of this service, in the cases in 
which the law bas exacted it, would be a 
kind of offence which might be called a nega- 
otfence, in order to distinguish it from a 
liHe offence, which consists in being one's 
■elf the instrumental cause of an eviL 

iploy one's efforts, however light 
they may be, may be an evil: to be con- 
strained to employ them is certunly one, for 
all constraint is on evil. Hence, in Order to 
exact from you some service in bvour of mt, 
tbe evil of not recdving it ought to he so 
great, and the evil of rendering it so small, 
that no one ought to fear to undergo the one, 
for tbe prevention of the other : there is no 
means of fixing the precise limits. Reference 
must be made to the circumstances of the 
parties interested, by leaving to the judge 
the care of pronouncing upon the cases of 
iiulividuals as they present themselves. 

The good Samaritan, by assisting tbe wound- 
ed traveller, saved his life. It was a noble 
action, a trait of virtue ; we may say more, 
it was a moral duty. Ought it to have been 
made a political duty ? — ought an action of 
this kind to be commanded hy a general law ? 
Noi not. at least, unless tempered by excep- 
tions more or less vague. It would be pro- 
per, for example, to establish a dispensation 
in this esse in tiivour of a surgeon attending 
upon many wounded persons in extreme dan- 
ger — or of an oflicer goinR to his post to 
repel the enemy — or of the father of a family 
going to the assistance of one of his children 
in danger. 

This principle of niperior netd is the foun- 
dation of many obligvtjons. Tbe duties re- 
quired of a father towards his children may 
be burthensome to him; but this evil is no- 
thing, in comparison of the evil which would 
result from their neglect. The duly of de- 
fending the state may be stitl more burthen- 
some: but if the state were not defended, it 
would not exist. When tbe taxes are not 
paid, the government is dissolved. When 
public functions are not discharged, tbe course 
is open for all kinds of misfortunes and all 
kinds of crimes. 

It must be understood tbat the obligation 
of rendering the service blls upon a certain 
individual, in consequence of hie particular 
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olherone, the power or Ihc inclination of ilii 
cbarging it. It is Ihus that a ^UArdinn for 
orpbans ia Fboecn from among tbeir relatioiu 
or friendi, to whom this duty will be lei's 
hurthensome than to > struiger 

2. Former Strvict — 
Seniict Ttndtred, itt coitaideratioii of tckich 
there a rcguirtd of him tcAu received the 
benffit, an indmmils/, an equivalent, in fa- 
vour of him who ha9 MUpporled the burlaen. 
Here the object ia more simple ; it is only 
neceSBuy to value ■ benefit already received, 
in order to as^gn :>n indemnification. Le^ts 
latitude need be lett to the discretion ol 
judge. 

A surgeon baa given bia sKsiBtanre 
lick pcraon wbo bad lost all feeling, and who 
was not in a condition to Ecnd for bim 
depositary bus employed his labour, oi 
made pecuniary advances necessary for the 
preservation of^the deposit, without heinf; re- 
quired EO to do. A man has exposed himeelf 
during a fire, to save valuable property, or to 
rescue persons in dangpr. The property of 
an individual has been thrown into the aca, 
to lighten the vessel and preserve the rest of 
the nu-go. In all thete cases, and in a thoit- 
sand others which might be imagined, the 
laws ought to secure an indemnification as 
the price of the service. 

This title is founded upon the heat of rea- 
sons: Grant the indemnificslian, bewhohns 
lUppUed it will still be a gainer: refuse it, 
and you leave him who has rendered the ser- 

This repilalion would be less for the ad- 
vantage of him who receives the indemnifies. 
don, than for those who may stand in need 
of services : it would be a promise made be- 
forehand, to every man who may have the 
opportunity of reodering ■ eervice burthen, 
fome to himself, for the purpose of pre- 
venting any opposition between his personal 
interest and his benevolence. Who shall sav 
how many evils would be prevented by sucli 
a prcciUlion? In how many coses has nut 
prudence arrested Ihc legitimate desires of 
benevolence? Would it not be wisdom on 
the part of the legiehitor, as much as possible 
to reconcile them t Ingratitude, it is said, 
was punished at Athens as a species of fraud 
wbicb obstructed the communication of be- 
nefits, by weakening this kind of credit. I do 
not propose to pnnith, but to prevent it in 
many niaes. If the nun to whom you have 
rendered a service is ungrateful, it is of no 
consequence: the law. wluch docs not reckon 
upon virtues, secures you an indemnity, and 
on essential occusions will make the indem- 
a reward. 

Reward ! this it. the true means of obtain! iig 
iervices; in comparison with this, punishincnt 
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is a feeble instrument. In order properly to 
puuLib the omission of a service, it is proper 
to be sure that the individual had the power of 
rendering it — that he had not an excuse for 
not rendering it. All this requires a difficult 
and doubtful procedure; berides, as it acts 
by means of the fear of puttiahmeni, [hat only 
will be done which ia abaolulely necessary for 
avoiding the punishment. But the hope of 
reward animates the hidden powers, triumphs 
over real obstacles, and gives birlfa lo pro- 
digies uf zeal and ardour, in eases in which 
threats would have only produced repugnance 
and dejection. 

In arranging the interest of the two par- 
ties, three precautions should be observed: 
first, (o prevent a hypocritical generosity from 
converting itself into tyranny, and requiring 
the price of a service that would not have 
been received, if it had not been believed to 
be disinterested : the second is. not to allow 
a mercenary leal to snatch ■ reward for aer- 
vicea that might have been rendered by the 
party to himself, or obtained ataless expense: 
the third is, not to allow a man to he over- 
whelmed by a crowd of assistants, who can 
only be fully indemnified by excbanging for a 
loss all the adrantoge of the service.* 

It is easily understood that former *erviet 
forms a justifying ba.ic to many clauses of 
obligations. It is upon this that the righti 
of parents over their children are founded: 
when, in the order of nature, the strength ol 
adult age succeeds to the weakness of earlv 
years, the necessity of receivmg eeosea. and 
the duty of reatitution bepiH. It is upon this 
(bat the rights of wives, during the period of 
the union, is equally founded, when time baa 
effaced the attractions wbicb were its fink 



noving causes. 

Establishments at the public expense tc 
hose who have served the slate, repoai 
he same principle. Reward for pai^t si 
s an instrument for creating future tci 

3. Agreement or Contract i 
That is lo say. the making a promitt betaux 
(ICO or more persont, apoa the um^rrsfoii^L 
ing that it u regarded at Icgalh/ liiHdiiig,^^ 
All that has been said relutive i 
n the disposal of property, applies 1 
nthedispoiHlofscrviccs: The san .._ 

for sanctioning this disposal as Ibr sanctioniiwl 
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fundamental a 
lire impliei adBanlagt^^ 
himself except from M n ~ 



This may be apptltd to the silualion of ■ 
TCrfstiblished on the throne of his ancei- 
u IlentylV.orChailei II., al the expense 
. faithful urvants— an unfortunate >.iiu&. 
in which dnconleni is still inereMcd, nnlea 
inirdom iuelf. reconquered by their cHbns, 
be diiiiibuted ammg them in detail. 
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The uine rcasonB whicn uinul ronsent in 
the one case, winiil it in the other — undue 
ponrealment, fnuil, coerdon, aubornation, 
vrroncOUB lupposition of legal obligation, 
erroneoua lupposition of value, interdietioD, 
in&ncy, madness, pemitHous tendency of the 
execution of the contract without &ult of the 
contracting parties.* 

We shall not dwell upon the following 
raiises which produce the dissolulion of a con- 
tract: — 1. Accompliihinail i '2, Compenta- 

of time; 5. Phi/tical mpouibililt/ ; 6. In- 
trrveHlion of aapaior inconvemenre. In all 
tbne cases, the reason which bod sanctioned 
the lerrice no longer exists; but ifae two last 
beaiDiily upon the literal at specific acconi- 
[iliihment, and may leave oci^atlon for an 
indenmity. IT, in a reciprocal contract, one 
of the parties alone have performed his part, 
or if he have only done more than the other. 
rompensaCion becomea necessary for the re- 
atoration of an equilibrium. 

An exhibition vf principles only, is here 
attempted, without attending to the details : 
arrangements rnunC necessarily vary, to cor- 
respond with the diversity of circumstances. 
At all times, if a small number of rules are 
well und»s[ODd. par licular arrangements will 
not create much difficulty, and may be all 
direetvd by rhe same spirit. The following; 
Tule* appear sufficiently simple, to allow their 
developments to be passed by : — 

1. Avoid producing the pun of dissppoint- 

2. Wben a portion of this evil is inevilable, 
dindnisb it as much as poiisible, by dividing 
all loss among the parties interested, in pro- 
portion to their property. 

3. Observe, in the distribution, to throw 
tli« greater part of ihc loss upon Mm who 
ought, by his attenlion. to have preventeil Ihe 
cvfl, in such manner as to punish his negli- 
gence. 

4. Avoid especially tbe production of an 
aceidental injury greater than the evQ of the 
dlaappointmcnt. 

General Obscrvalion, 
We have laid the foundution of the whole 
theory of obligstioni in utility : we have sup- 
ported the wboTe of tbia vast edifice upon 
thrMptindplei: S¥penor ^eed, Fortntr Ser- 
eke, AgretBunt or Confract. Who would 
beUeve that, to arrive at notions lo simple, 
familiar, it has been nceeasary 
lew route? Consult the masters 
nee — Grotius. PuHendorf, Bur- 
lamiiut, Vattcl, even Montesquieu bimself. 
Incite, RdUfseeu, and the crowd of commen- 



islum 



■ It is to tbii head that the Engliah law m*v 
be Tefentd, vhich declares erery marriage void, 
A by personiof [be royal family wilboul 
II of the king. 



tatots; do they wi*h to ascend to tbe prin- 
ciple of obligations V They speak of a natural 
rijght, of a Liw anterior to man, of the di- 
vine law, of conscience, of a aodal contract, 
of a tacit contract. Sic. dc, I know that 
ihese terms are not incompatible with the true 
principle ; because there is not one of them 
that may not be brought, by eiplsnationa 
more or less long, to signify some good or 
some evil. But this oblique and winding me- 
thod announces uncertainty and embarrass- 
ment, and does not put an end to disputes. 
They have not seen that a eontrnct, speak- 
ing rigorously, is no reason in itself, and that 
it requires a foundation — a first and indepen- 
dent reason. A contract serves to prove the 
existence of tbe mutual advantage of the pni^ 
ties contracting. It ia this reason of utiUty 
which gives it force : it is by this that the 
cases may be distinguished Ln which it ought 
to be confirmed, from those in which it ought 
to be annulled. If a contract constituted a 
reason in itself, it would always have the 
same eflcct; if its pernicious tendency ren- 
der it viAA, it is then its useful tendency 
whilJi renders it valid. 

CHAPTER VI. 



Thbbe is no arrangement more contrary to 
Ihe principle of utility, than community of 
goods, especially that kind of indeterminate 
community in which the whole belongs to 

1. It is an inexhaustible source of discord: 
far from being a stale of satisbction and en- 
joyment, for all parties interested, it is one 
of discontent and disappoint ment. 

2. This undivided property always loses a 
great part of its value to all the co-partners. 
Subject, on the one hand, lo dilapidationa of 
every kind, because it is not under the pro- 
tection of personal interest ; on the other 
hand, it receives no improveuicnt. Why 
should I undertake an expense of which the 
burthen will be certain, and will fall alto- 
gether on myself, whilst the advantage will 
he precarious, and necessarily divided. 

3. The apparent equality of this ariange- 
ment would only serve to hide a real inequa- 
lity. The strongest would abuse his strength 
with impunity, the richest would enrich them- 
selves at tbe expense of the poorest. Commu- 
nity of goods always recalls the idea uf that 
kind of monster which is sometimes found to 
exitt; that is. of twins attached by tbe bock 
tooneanother — theitronger necessarily drawa 
the weaker along. 

Reference ii not here made I 
nity of goods between huibonili and wivea: 
called to live together, to cultivate their m 
interests and thoce of thejr ehiUmi it 
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(hey ought to enjoj' together a fortune often 
acquired, and always preserved by their com- 
mon aae*. Besidei. if their wills crma each 
other, the eonflict will not be eternal, tbe 
law having confided to the man the right of 
dediiion. 

Reference is nlso not made to this com- 
munity between asBociateii in commerce. 
This community baa acqiUBition for its ob- 
JBct, anddoee noteitend toenjoymcnt. Now, 
when it refers to aequiBition. the nssodatei 
have only one and tbe same objed. one and 
thesamemteregti when it refers to enjoyment 
and (!onsumption, each becomes independent 
of the other: besides, the asflodatea in com- 
merce are few in number; they tfe freely 
cboKD, and they can separate from each other. 
It is precisety otberwiie in common property. 

In England, one of the greateat and best 
understood improvemente is the diTiaion of 
commons. Whenwe passoverthelondi which 
have undergone Ibis happy change, we are 
enchanted oi with the appmrance of a new 
colony: harrestE, flocks, and smiling habi- 
tations, have succeeded to tbe sadness and 
sterility of the desert. Happy conquests of 
peacefiil industry! noble aggrandisements, 
which inspire no alarms and provoke no ene- 
mies I But who would beUeve it, that in this 
island, where agriculture i> bo well under- 
stood, and HO much esteemed, that millions 
of acres of productive land ure abandoned to 
this sad state of commonalty. It is not long 
■ince that the Government, desirous of know- 
ing its territorial domains, has collected in 
each district all the facts which have made 
known this interesting truth, so well adapted 
to become fruitful.* 

Tbe inconveniences of community are not 
experienced in the case of servitudes ; that is 
to say, in the partial rights of property eier- 
daed over immovables (as « right of way, or 
right of water,) except by accident. These 
rights are in general limited ; the value lost 
by the land serving is not equal to the value 
acquired hytbe land served; or in other words, 
the inconvenience to the one is not so great 
u the advantage to the other. 

In England, freehold land which is worth 
thirty years purchase, would not be worth 
more than twenty years purchase if it were 
copyhold. This arises trom there being in 
the Utter case a lord of the manor possessing 
certain rights, which establish a kind of com- 



" There mjy he some riicumitoncts not in- 
eluded in ordinary rulai the citiieni of the 
■mailer Swiss Cantons, for example, p«sen in 
common the grtxter portion of their lands, that 
is u> say, the High Alps. It is pouible that 
this arranBemcni may alone l»e suiiable for paa- 
lures wiiich are only aic«sible for part of the 
year. It is poaiible that this manner of holding 

ihdr lands forms the bane of a purely <" ' " 

omatltution, auiial lo a people shut 
bowm of their 



[P«»T It 

munily between him and the principal pro- 
prietor. But it must not be thought that 
what ia lott by the vassal Is gained hy the 
lord : the greater part IhIIb into the hands 
of the lawyers, and is consumed in useless 
formalities or vexatious tridings. These are 
remains of the feudal system. 

" Ilisabeauliful sight," says Montesquieu, 
of the feudal law; and he afterwards co 
pares it (o an old and majestic oak. We m 
the rather compare it to that fatal tree, t 
manchineel tree, wbose juices are poisons to I 
man, and whose shade is destnictive tovege- I 
tation. This unfortunate system has infused. I 
into the laws confusion and complexity, from ■ 
which it is diHicult to deliver tbenu As H I 
is every where interwoven n-ith property, it I 
requires much management to destroy the o< 
without injuring the other. 
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form one branch of the objects of J 
acquisition : Streicei form another. After 1 
having treated of the different methods of I 
acquiring and losing (ceasing to possess) theM I 
two classes of objects, the analogy between J 
gain and loss seems to indicate, as an ulterior 1 
labour, the different methods of distributinf I 
the losses to which these possessions 
liable. This task will not be very long, 
article cumustobedestroycd, danuiged.logt? j 
The loss is already eiperienced. Is the pro. f 
prietor known ? upon him the weight of tUi 
loss rests. Is he not known ? no one beat* 
it : it ia, as to every body, as null, and ai 
it had not happened. Ought the loss to _ 
transferred to any other than the proprietor? ' 
that is to say. in other words, is there due to 
him a satisfaction, either from one cause a 
another? Thisisasubject which will be dii 
cussed in the Penal Code. 

A single particular case will here suffice, m 
an indication of the principles. 

When the buyer and seller of merchandlM 
are at a distance baai each other, it mu*t 
necessarily pass through a number, more or 
less, of intermediate hands. It may be car- 
ried hy land or by water ; the merehandiao 
becomes destroyed, damaged, or lost : it doM 
not reach its destination in the condititm in 
which it ought to be: upon whom shall the 
loss All? upon the seller or the buyer? la^ 
upon the seller, saving his recourse againtt 
the intermediate agents. He may by his care 
contribute to the security of the merchandise: 
for him to choose the moment and ths 
ner of Bending it. to take the necessary 
precautious; on hun depends the proof. All 
this ought to be more easy lo tbe merchant 
who sells, than lo the particular individual 
ft, n> lo him, it is only by 
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aMident Ilurt hie cares can contribute in any 1 by corresponding diapi 



s bring about the desired e . .. 
RtaiCK, Superior preventive faculty, Prm- 
c^U, Security. 

Partidilar situations may indiiste tbc ne- 
ocMty of departing &om this general rule. 



stronger reaaon, individuals may deport from 
it IhcmBclves, by ^eements made aoiung 
tbemselves. Indication can here only be made 
of the prindplcs: their application would be 
out of place. 



OF THE RIGHTS AND OBLIGATIONS ATTACHED TO DIFFERENT 
PRIVATE CONDITIONS. 
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» proceed to consider m greater de- 
tail the rights and obligations which tbc law 
attaches to the diflerent conditions which 
compose tbc domestic or private condition. 

These conditions may be divided into four 

those of Master and Servant ; 

Guardian lUid Ward ; 

Parent and Child 1 

Husband and Wife. 
If we were to follow the historicij or the 
natural order of these relations, the last in 
the list would bcrome the first ; for tbe salie 
ofavoiding repetitions, beginning with the 
most simple object has been preferred. The 
rights and obUgations of a futbcr and a hus- 
band are composed of the rights and obUgationB 
of a master and a guardian ; these two first 
e tbe elements of all the others. 



When the question of slavery is not con- 
sidered, there is little to say respecting the 
condition of matler and its correlative con- 
dition!, constituted by the different kinds of 
aervaatt. All these conditions are the elTects 
of contracts : these contracts the parties in- 
terested may arrange to suit themselves. 

The condition of nutstfr, to which the con- 
dition of i^prcntice corresponds, is a mixed 
condition ; (he master of an apprentice 
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the art which he teaches, nr 
profit which he derives ftom him. 

The work that the apprentice does, after 
the period at which the produce of bis labour 
■I worth more than what it costs to develope 
bis talent, is the salary or reward of Che mas- 
ter tot his Conner pains and expenses. 

This Hlary will naturally be greater or less 
according to the difficulty of the art. Some 
arts may be learnt in seven days ; others may 
rei|utre seven years. The competition among 
the dealers regulates the price of these mutual 
' '" » well ai of all other objerts of 




and here, as in other ca 
try finds its just reward. 

The greater number of governments have 
not adopted this free system. They have 
sought to establish what they call order among 
the professions ; that is, to substitute an ar- 
tificial for a natural arrangement, that they 
might have the pleasure of regulating that, 
which would regulate itself. As they have 
meddled with what they did not understand, 
they have been most frequently led by an 
idea of uniformity in objectsof very different 
natures. For example, the ministers of Eli- 
zabeth fixed the same term of apprenticeship, 
the term of seven years, for tbe moat simple 
difficult arts. 

The regulating mania disguised itself un- 
prcteit. It would perfect the 
arts; it would prevent there being any bad 
workmen ; it would secure the credit and 
tbe honourof the national manufactures. For 
the accumplisbment of this object, a natural 
and simple method presented itself; 
sion to every one to use his own 
to reject the bad, to choose the gi 
termine bb preferences by merit, and thus 
to excite emulation in all the artists by the 
liberty of competition. But no: — it deter- 
mined that tbe public was not in a condition 
to j udgc of the quality of any work ; but so 
■oon OS a workman had been employed upon 
a certain kind of labour a certain number of 
years, his work ought to be regarded as good. 
That the proper question to be asked respect- 
ing an artisan is not, docs be work well ? but 
howlong bos been his apprenticeship? for if it 
be necessary still to judge of work by its merit, 
so much the better would it be to allow every 
one liberty to work at his own peril and risk. 

One might then be a master without hav- 
ing served an apprenticeship; another might 
remain all his life only au apprentice. 

CHAPTER II. 



diliun Hilh rnpect to a ceirain individual, 
or to otben nho derive ibcir tillea from bim, 
eaibncei the whole life of the aervuit, this 
nindition is railed slaverf. 

Slavery is Busreptiblc of muiy raodifirs- 
lioiisuidalleviiitionB, according to the greater 
or less rertaintj of the services which JI i» 
permitted to exact, and acrording to the 
means of coercion which it is percnitted to 
employ. There was a great dilferencc be- 
tween the conditioD of a slave at Athens 
and LacedeiDon ; there is still more between 
that of H Rusaion serf and a negro in the 
southern stales of America. But whatever 
ma^ be the limits as to tbe modes of eier- 
ciung authority, if the obligation of service br 
unlimited in point of duration, I always rail 
it tIaiKTT/. In drawing the line of separation 
between slavery and freedom, it ia necessary 
to stop at some point, and tbis appears the 
tnoit prominent and the most easily proved. 

This ehflrBcterietie mark drawn fi'Om itn 
perpcluifg, ii so much the more essential, in 
Mmuchai, whcreverit is found, it weakens. 
it enervate*, it renders more or leis preca^ 
riouf tbe most prudent precautiona for the 
loiugation of authority. Unlimited power, 
in this lenie, can wiib difHculty be limited in 
any other. IT we consider, on theone band, 
the facility which the maeter possesses of 
aggravating bis yoke by degree?; of rigorously 
exacting tbe (erviecs which arc due to bim \ 
of extending his pretensions under divers 
pretexts i of seeking out oppartunlties for 
tormenting an insolent subject, who has dared 
to refuse that which be did not owe ; if we 
consider, on the other band, how difficult it 
ii for slavea to claim and obtain legal pro- 
lection : how much more distressing their 
domestic condition becomes after a pubUc 
struggle against their master; how much 
lather they are led to seek his favour by 
Holimitod submission, than to irritate him 
b fvhlMd i — we shall eamly perceive thst 
^ project of mitigating slavery by Uw, is 
H «mUj> formed than executed ; that the 
ices is a very feeble inatru. 
mt*% 1b tlw mitigation of the lot of slavery ; 
' 'wtmpireDf the belt laws ill tbi) 
' niMOt, tMr moat Ragrant infractions only 
WlU ha punUhMl, whiM the ordinary course 

(kwwatie rtgour will mock all tribunals. I 
ttw H\>l. th«nlure. say that slaves ought to 
h» ahMnltuiiMl to the absolute power of the 
, (bat Ike* ought not to receive any 
imitwIioM iVoni the laws, because this pro- 
IfMtiin ia iuMitBdMt. But it was neces- 
MVy ritvU to nlnl out tlus circumstance, 
W thaw UM avll tabercnt in the nature of 
ttivvrjr, NuueW, the ImpoMibility of subjec^ 
1m >hv Mlboilly of a master over bis slaves 
HiWlial rMtralnl. and of preventing the abuse 
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tlicy could, in an 
slant, cause it to cease if they wished si 
do i that it is disagreeable to the slaves, it ■ ' 
fiict no less certun — since they are only re- 
tained in this condition by restraint. No 
one wbo is free is willing to become a slave; 
no one is a slave but he wishes to become 
free. J 

It is absurd to reason as to the happineiil 
of men, otherwise than with a reference fv 
their own desires and feelingi. It is absurd ^ 
to seek to prove by calculation, that a man 
ought to be happy when he Gods himulf 
miserable, and that a condition into wblA 
no one is willing to enter, and wtudi every 
one desires to leave, is in itself a pleuant 
condition, and suited tu human nature. leui 
eo^y believe that the difference betvreen 
liberty and slavery is not so great as it ap- 
pears to be to some ardent and prepossessed 
minds. Being aCFustomeJ to the mil, and 
much more, never having experienced the 
bclirr condition, tbe interval which sepanttes 
these two conditions, which at first sight ap- 
pear so opposed, is greatly diminished. But 
all I'easonings upon probabilities are superdn- 
ous, since we have proo& of the &ct, thai 
this condition is never embraced from choie*,: 
hut, on the contrary, that it isalwaysan ob- 

Slsvery bos been compared to the condi- 
tion of a scholar prolonged during life; and 
bow numerous are the persons, who hav« 
said that the time passed at school 
happiest period of tbeir life? 

The parallel is correct only in one respect. 
The circumstunce common to the two eoo-- 
ditions is subjection ; but it is any thing ra- 
ther than this drcurastance whiii produces 
the happiness of tbe scholar. That which 
tenders him happy, is the freshnesi of S|nrit. 
which give* to all his impressions the charm 
of novelty ; it is tbe comparison of the noi^ 
and active pleasures in which he engages 
with companions of his own age, with the 
solitude and the quiet of his other's house. 
And after all, how many are the scholars who 
have sighed for the moment when tliis condi- 
tion should eease? Wbo among them would 
resolve to remiun a scholar always? 

If it could be arranged in such a manner 
that slavery should be so cstablisbcd Ihit 
there should be only one slave to one nuister, 
there might be ground lor hesitation in pru- 
nauncing before-hand which would have the 
advantage, and which the disadvantage; and 
it might be possible, that, all things cons), 
ilered, tbe sum of good in this arrangement 
would be nearly equal to that of evil. 

But things are not thus arranged. As toon 
as slavery is established, it becomes the lot 
of the greatest number. A master counts bia 
slaves a> his flocks, by hundred*, by thou- 
sands, by lens of thoii&ajids. The advantage 
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ill only on tbe lide of ■ ungle person; the 
dindvui tains ve on Ibe tide of the miillitude. 
If the evil of sUiery were not great, ils 
extent alone would auJTice to make it consi- 
derable. Generally ipeaking, uid every other 
considerBtion apart, there nm, therefore, he 
no ground far hesitation between the loss 
whieh would result to the magters from 
enfranehiseoient, and the gain which would 
leault from it to the slaves. 

AnotbersCrongBrgument against slavery mny 
be dtawD from ils influence upon the wealth 
and power of nationa. A free man produces 
more than a alave. Set at liberty all the 
■hivea which a master possesses, this master 
would, without doubt, loie a part of bis pro- 
peny; hut the slaves, taken together, would 
voduee not only what he lost, but still more. 
But happiness cannot but be augmented with 
abundance, whilst public power increases in 
the Mine proportion. 

Two drcurastances conrur in diminishing 
the produce of slaves ; the absence of the 
stimulus of reward, antl theinsecurity of their 
condition. 

It is easily perceived, that the fear of pu- 
nishment is little likely to draw from a la- 
bourer all the industry of which he is rapahle, 
all the work that he can furnish. Fear leads 
him to hide his powers, rather than to &how 
them: to remain below, rather than to surpass 

By a work of supererogation, he would 
prepare punishment for himself: he would 
only ruse the measure of his ordinary duties 
hy displaying superior capacity. His ainbiliun 
u the reverse of that of a free man ; and be 
seeks to descend :n the scale of industry, ra- 
ther than to afcend. Not only does he pro- 
duce less; he consumes more, not in enjoyment, 
but Uvishlf . wastefully, and by bad economy. 

whifji art not his ovm ? Every thing which 
taves his labour is a gain for him ; every thing 
iriudi he allows to be lost, is only the loss of 
his maater. Why should he invent new methods 
of doing more or doing better ? In making 
jmprovements. he must think ; and thinking 
is B labour to which no one gives himself 
without a motive. Degraded to a beast of 
en, a slave never raises himself shove a 
[routine, and one generation succeeds nn- 
Mher without any progress in improvement. 
ii true that a master, who understands 
iwn btcresls, will not dispute with his 
■lire* the little profits which their industry 
may fumiih tothem: he will not he ignorant 
Oax their prosperity is his own, and that to 
animate them to labour, be must olTer them 
the allurement of an immediate rexard. But 
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rlkntctet of the individual, is not sufficient 
to inspire in them that confidence which di- 
Mcti the views to the future, which ibows in 
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the savings of to-day the foundation of future 
wealth, and which leads to extended projects 
reipectingthefortuneofthcirchildren. They 
well understand, that the richer ihey are the 
more they are exposed to extortion, if not 
iron] their master, at least from his agents, 
and nil their subordinates in authority, more 
greedy and more formidable than their master. 
There is. therefore, no to-morrow far the 
greater number of slavej. The enjoyments 
which are realized at the instant Hre those 
alone which can tempt them. They, there- 
fore, become gluttons, idle, dissolute, without 
reckoning the other vices which result from 
their situation. If they have a longer fore- 
sight, they hide their little treasures. All the 
fiiults destructive of industry, and all the 
habits most mischievous to sodely, are nou- 
rished in them by the sad feeling of insecurity, 
without compensation and without remedy. 
This result is not the deduction of a vun 
theory, it is a result drawn froiu facts, in all 
times and all places. 

But it is said, the free labourer in Europe 
is very nearly upon the same footing, vritb re- 
gard to labour, as the slave. He who is paid 
by the piece has reward for bis motive, and 
each effort hits its payment. He who is paid 
by the day has no other motive than punish- 
ment ; ivhether he dues little or much, he 
receives only his day's wages, therefore he has 
no reward. If he does less than usual, he may 
be discharged, as the slave in the same case 
may be beaten i the one and the other are 
excited only by fear, and have no interest in 
the produce of their labour. 

Three things may be replied; — I. It it 
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motive of reward. The most skilful a 
the most active are better paid than others ; 
those who distinguish themselves are more 
constantly employed, and are always preferred 
for the most lucrative employments : here, 
then, is a real reward which accompauies all 
their efforts. 

2. If be were actuated by no other than 
penal motives, there would be still more hold 
upon the day-labourer than upon the slave. 
The free lalraurer has his point of honour as 
well as others. In a free country, shame at- 
tache* to the character of an idle or unskilful 
workman; and in this respect the eyesof bis 
companions are so many helper* 10 those of 
the master : this punishment of the popular 
sanction is indicted upon a multitude of oc- 
casions, by judges who have no interest in 
sparing it. Hence they exrrdse reciprocal 
inspection, and are sustuned in their efforts 
by emulation. This motive has much less 
force upon slaves ; the treatment to which 
they are subject renders them but little sen- 
sible of so delicate a punishment as that of 
sbarae ; and a* the injustice of labouring for 
the advantage of MUithEr, wilbout ind '"'" 
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cation, Iiai not escip«l their observation, 
■laves have no shame in ackoowtedging 
to another a dlilike to labour, which is c 
mon to them all. 

3. Whatever appears to the day-labourer 
asagain, isarertaingain ; every thingwhich 
be acquires is his own, and no one eke has a 
right to touch it : but we have leen that ther 
is no real secrurity for the slave. Eiceptior 
in this reaped may be cited. Some Russian 
nobleman, for example, m&y possess indi 
trious Blavea who potsess many thousands of 
roubles, and who enjoy them as their 
enjoys bis property ; but tfatse are pai 
fue>, which do not alter the ordinal 
When a judgment ia to be formed respecting 
a general arrangement, it is not necessary ' 
stop at these lingular and transient cases. 
In this short exposition of the inconve: 
ences of slavery, no attempt has been ma 
to excite emotion, nothinghas been addressed 
to the imagination, no odious charaeler has 
been thrown upon masters in general 
gcneraliiing particular abuses of power, no- 
Ihinpt has been said of the terrible methods 
of rigour and construnC employed in their 
domestic government, without law, without 
process, without appeal, without publicity, 
■nd almost without restraint : since respon- 
sibility, as we have seen, can only exist in 
extraordinary cases. Every thing which be- 
longs to feeling may be eauly accused of ex- 
aggeration, but the simple evidence of reason 
cannot be gainsaycd, and it is so strong there 
ran be no need to employ any suspicious co- 
lours. The proprietors of tUves, whom pcr- 
wmal interest has not made inieniible to feel- 
ing and humanity, must acknowledge the 
advantages of Lberty, and desire the alwli- 
tion of slavery, if this abolition could take 
place withont overturning their own condition 
■nd their fortunes, and without attacking 
their personal security. The injustice and 
the calamity which have accompanied pre- 
cipitate attempts, form the greatest objection 
gainst projects of emandpation. 

This opemtion need not be suddenly 
carried into effect by a violent revolution, 
which, by displeasing every body, destroying 
all property, and placing all persons in litua- 
tions for which they were not fitted, might 
produce evils a thousand times greater than 
all the benefits that can be expected from it. 
Instead of rendering emancipation burtben- 
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ought, as n 



I be rendered advantageous to 
mm: ana tbe first means which naturally 
offers itself for this purpose, is to fii a price 
at which every slave shall have the right to 
purchase his treedom. Unhappily this means 
IS eiposedio one strong objection: when tbe 
n of the master is opposed 
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them in ignorance, to keep them in poverty, 
to clip their vrings iu proportion as they 
grew — such would be his policy. But there 
it this danger only in fixing the price: the 
liberty of purchasing his freedom by mutual 
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of the slave will lead him to work 
well for himself, that be may bai'c a large 
price to offer. The Interest of tbe master 
will lead him to allow his slave rapidly to 
enrich himself, that he may derive the greater 
ransom trom him. 

A second method consists in limiting tbe 
right of making a will, in such manner, that 
in those cuses where there is no successor in 
tbe direct line, emancipation should be of 
right. The hope of inheritance is always 
very weak in ^stant successions, and tlus 
hope would no longer exist when the law be- 
came known. There would be no injustice, 
when no expectation was disappointed. 

It would be posuble even to go a step 
further ; at each change of ownership, even 
in the nearest successions, a snuill sacrifice 
migbt be made of property in larour of li- 
berty : for example, a tenth part of the slaves 
migbt be set at liberty. An inheritance 
which has just devolved does not present to 
the heir a determinate value. The diminu- 
tion of a tenth would be scarcely sensible. 
At this period this would be less a loss than 
a privation of gain. Upon nephews, who 
have, from another side, received an inheri- 
tance from their fathers, the tax in favour 
of liberty might be still heavier. 

This offering to liberty ought to be deter- 
mined by lot. Choice, under ifae pretent of 
honouring the most worthy, would be a source 
of cabals : it would cause more discontent 
and jealousy than happiness. The lot is Jm- 
[lartial ; it (ri'^ all an equal chance of happi- 
ness ; it spreads tbe charm of hope among 
those whom it does not bvour; and the dtesd 
of being deprived of this chance, on account 
of any crime committed, would be another 
bond to the fidelity of the slaves.* 

Emandpntion ought to lake place by fami- 
lies, rather than by individuals. A mther a 
slave, and a son free ; a son a slave, and a 
" ther free. The contrast is sad and shock- 
;! — a source of domestic grief. 
There are other means of accelerating this 



occelerau their eman- 
fery weighty objection uainst 
[.however, be observea, that 
V would veaken its danger, 
nit a crime of which 
a reap (he prolit. But ihia 
temptation would vanish, if emandpation were 
not allowed to take pUcc when the master bad 
poisoned or ossauinated, either hy oi 
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the slaves he would prevent the.r ohtoitung ^f uber^on -ooiriho. become a «]urcc of «■ 
the sun fixed for their ranwm. To leave | curity to the 




Part III.] 



GUARDIAN AND WARD. 



347 



de«nble object; bnt they can only be dis. 
cohered by atudying the particular (drcuni. 
Mdices of each country. 

However, the bonds of slavery, wltich 
the legisbitor cannot break by a single blow, 
time destroys by little and little ; and the 
nurcb of liberty, though slow, ianot the less 
certain. All the progiesa of the human 
mind, of dvilixation, of morality, of public 
wealth, of commerce, husten forward, by 
df^ees, the reatoration of individual liberty. 
England and France were onc« what Rusiia, 
the Polish provinces, and part of Germany, 
are at present. 

Landowners need not be dliirmcd at this 
chaoge. Those who posseas the aoil have a 
natural power oTer thoae who live by their 
labour. The few that the emancipBted honds- 
men, once free, would remove, would abandon 
tbeit native soil, and leave the earth unind- 
Uvated, it absolutely chimerical, eapcdally if 
emancipation were effected in a gmdunl man- 
ner. Because the slave escapes when he can, 
it is not to be concluded that the free man 
will remove. The oppoute conclusion would 
be more correct. The motive for Sight no 
longer exiats, and all the motives for remain' 
ing ste atrcn^hcned. 

In Poland, some landowners, enlightened 
■I to their own interests, or animated by a 
love of glory, have effected a [Dial and simul- 
taneOQH emancipation in their vast seignories. 
Did this generosity cause their ruin? Alto- 
gether the contrary. The Ikrmer, interested 
in his labour, has been in a condition to pay 
uMtre than the slave \ and their lands, culti- 
vated by free hand'«, have received every year 
u new and increased value. 
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Thb weakness of infency recjuires continuel 
protection. Every thing muat be done for 
the in£uit, which can du nothing for itaelf. 
The perfect development of its physical 
powers requires many years : the develop- 
ment of its intellectual faculties is more 
tton'. At a certain age, it has already 
strength and passions, but it has not yet 
sufficient eiperience to re)(ulate them. Too 
wnsible of the present, and too Uttle sensible 
of the future, it requires an authority more 
inunediate than that of the laws; it requires 
Xo be governed by rewards and punishments, 
whi^ do not act at long intervals, but conti- 
nually, and which may be adapted to all the 
details of its conduct, during the progress of 
■M education. 

The choice of a situation in life, or of a 
profesaon for a child, also requires that he 
AuM be subject to a particular authority. 
lUi dwice, founded upon personal drcura- 



slnncea. upon expectations, upon talents, 

or the inclinaUons of the young pupils ; 
upon their facility of applying to one thing 
in preference to another — in a word, upon 
the probability of success ; this choice is too 
complicated to be made by the public magi- 
Btrate; each case requires particular conside- 
ration, and its decision such an acquaintance 
with particular details as a public magistrate 

This power of protection and government, 
with respect to individuals considered inca- 
pable of protecting and governing themfelves, 
conatituteB Guardianships a kind of domestic 
magistracy, founded upon themanifeat wants 
of those whoare aubjecttoit, and which ought 
to comprehend all the powers neeeBsary for 
attaining its end, without going beyond it. 

The powers necessary for the education of 
a ward, are those of choosing his station, 
and lixing his habitation, together with tba 
means of reprimanding and correcting him, 
without which authority would be inefficaci- 
ous. These means may be the more easily 
reduced upon the aide of severity, in propor- 
tion as their application is more certain, more 
immediate, and more easily varied, and be- 
cause domestic government possesses an in- 
exhaustible fund ofrewardqi since during the 
period in which every thinj; is received, there 
is no concession which may nut be made to 
take the shape of reward. 

With regard to the subsiatence of the 
ward, it can only be derived Irom three 
sources ; either bis own property, or from 
gifts, or from his labour. 

If the ward poseess properly, it is admi- 
nistered in his name and for bis advantage 
by his guardian ; and all that he does in this 
respect, according to prescribed forms, is rati- 
fied by the law. 

If the ward have no property, he ia sup- 
ported either at the expense of the guardian, 
as ia most commonly the case where the 
guardianship is exercised by the &ther or 
mother of the child ; or at the expense of 
some charitable establishment ; or, it may be, 
hy his own labour, as in the nse where his 
services are engaged in an apprenticeship, in 
such mamier that the period of his non- value 
is compensated for by the subsequent period. 

Guardianship being an office purely bur- 
tbenaome, this service is made to fall upon 
those who have the greateat inclination 
and fiunlity for discharging it The &tber 
and mother are eminently in this Mtualion. 
Natural aff*ection generally more strongly 
disposes them to it than the lawi still, how- 
ever, the law which iinpoaes it on them ia not 
useless. It is because children have been 
abandoned by the immediate authors of their 
being, that this abandonment has been con- 
stituted a crime. 

If the dyii^ fiMbei have appointed a guar- 
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diiui to liii diildrcn, it i* preaumcd that no 
person hu known better iban be, who hid 
the mpuu uid inclinaiion to aupply his plsiFe 
in tbis respect. Hence hia choice should be 
confirmed, unlesa there be strong retuons to 
the contraiy. 

If the &ther have not provided a guardian, 
this obligation should lall upon s relation, st- 
udied by interest to the preservation of the 
familj properly, and by aOeetion or honour 
to the wcHitre and education of the children. 
In de&ult of a relation, some friend of the 
orphans should be chosen, tvbo will volun- 
tarily discharge this office : or some public 
officer should be appointed for this purpose. 
It is proper to pay attention to the dr. 
cuDiatances which may render guardianship 
unneeeaMry; — Advanced age, a numerous 
'family, infirmiliea, or rcaaons of prudence 
and delicacy, for example, complication of 
interests, lie. 

The particular precautions against thf 
abuse of thin power bclonf; to the penal law! 
■gainst offencesi^an abiue of aulborit)' 
against the person of the ward, is referable 
to the class of personal injuries ; illidt gains 
derived from his fortune, to that of traudu- 
lent acquintions, be. The only thing to be 
considered is the peculiar drcumitonce of 
the offence, the violation of confidence. But 
though this renders the offence more odious, 
it is nut always a reason for augmenting its 
punishment ; on the contrary, we shall sec 
elsewhere tbat it \a often a reason for dimi- 
lushing it : the position of the delinqncut 
being more particular, the detei^tion of the 
offence is more easy, reparation is more cer- 
tain, and the alarm is less. In the case of 
seduction, the character of guardian is an ag- 
gravation of the offence. 

As regards general precautions, guardian- 
•hip bas often been subject to division, by 
giving the administration of the property to 
the next of idn who is entitled to succeed 
to it, who, in character of heir, will have 
the greatesE interest in increasing its value ; 
and the care of the person to some other re- 
lation, more interested in the preservation 
of his existence. 

Some tegiilators have taken other precau- 
tions, such as forbidding guardians to purchase 
the property of their wards, or of permitting 
to these to re-enter upon their property sold 
within a certain number of years ofier attain- 
ing their majority. Of these two methods, 
the first does nut appear subject to great in- 
conveniences ; tbe second can auly affect the 
interests of the ward, by diminishing the 
price of his lands, in as much as the value 
is diminished to the purchaser himself, in 
proportion as his possession is rendered 
precarious, and he is afraid to undertake 
improvements whieb might prove disadvan- 
tRKeous to him, by furnishing an addiliouul 



molire for re-entry. Both these methods 
appear useless, if the sale of the properly be 
only permitted to be made publicly, and un- 
der the inspection of the magistrate. 

The most simple method is to allow any 
person to act in legal matters as the friend 
of the infant against his guardians, either in 
coses of malversation as to his property, or 
of negligence or violence. The law would 
thus put these feeble beings, who are unable 
to protect themselves, under the protection 
of every generous individual. 

Pu|)illat-c being a state of dependence, is 
an evil which ought to cease as soon as it it 
passible, without occasioning a greater evil. 
But at what age ought this emandpation to 
take place ? This question can only be de- 
cided by general presumptions. The Ejiglish 
Uw, which has Gied the epoch at the age of 
twenty-one years, seems much more reason- 
able than the Roman law, which has been 
followed in almost every country in Europe, 
and which fixed it at twenty-live ye irs. At 
twenty-live years old, the faculties of the 
man ore developed ; he is sensible of all his 
powers ; he >ields to advice what he refuses 
to authority, and vrill be not longer content 
to be restrained by the bonds of childhood: 
hence the prolongation of domestic autho- 
rity often produces a state of animosity and 
irritation, equally hurtful to both tbe jttrties 
interested. But there are some individuals 
who never reach maturity, or who reach it 
much later than others. Proviuon may be 
made fat these cases by mlerdictioh, which 
is only a prolongation of guardianship during 
a prolonged childhood. 
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n'e have already said, that in c 
epecta a parent is the master of his child, s 
in others the guardian. 

In the character of a muster, he will pL 
sess the right of imposing labour upon t 
children, and of employing their li' * 
<wn advantage, until the age : 
iw establishes their independence, 
right which is given to parents, is an in. _ 
nity for the trouble and expense of tbe et 
- ■' n of thcirchildren. It is desirable tj 

Its should posseas an intiirest, and takiufl 
pleasure in the education of their childreit] 
whilst this advantage which they may lindia 
rearing them, la not less a benefit for the 01 
than the other. 

In the character of guardian, a parent powil 

isea all tbe rights and all the obligations oC^ 

which mcniioii has been made under tbat head. 

Under the first relation, the advantage of 

the parent is considered; under the second. 

that of the child is conudcred. These two 
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re easily reconciled in the bands 
of a paruot. in niiuequpnce of the natuml 
■ffertion whieb leada bim rather to make 
nrrilires for his childron, than to mukc use 
of bis rights far his own advantiige. 

It would seem ot Che first glanre, that 
the legislator need not interfere bclwcpii 
parenlE and children, and that he miftbt 
rely upon the tendemessof the one. and the 
gratiliide of the others. But thii supcrSidal 
»iew would be deceptive. It is sbsolutely 
oece^tary, on one side, to limit the parent^ 
power, and on the other, to support filial 
mpcct by the laws. 

Gtntral Ru.lt. It is not proper to |^ve any 
power, from the exerriac of which the child 
may lose more than the tiitber would gain. 

When, in Prussia, the right was given to 
tlie fUber, in imitation of the Rmnang, of 
preventing bis son from marrying without 
limitation of a^e, this rule was not observed. 

Politiral writers have blleu into oppo- 
nte eiresses with respect to the pnrenta) 
■Qthority, Some have sought to render it 
despotic. ■■ unong the Romani ; others have 
caught to annihilate it. Some philosophers 
have thought that childreo ought not to be 
■object to the caprii-e and ignorance of pa- 
reat«; that the state ought to educate them 
in ™mmon. The systems of Spurts, Crclc, 
and the ancient Persians, are dted in support 
of Ibis plan. It it forgotten that this public 
education was only provided for a small claits 
of the citizens \ heeause the mass of the peo- 
ple was compowd of slaves. 

In this artificial arrangement, beside the 
dilBcully of apportioning the expense, and 
the eril of making those parents support the 
burthen who no longer stand in need of the 
■ervice. and who would no longer be actuated 
by a feeling of tenderness for their children. 
who would have become almost strangers to 
them, there would also arise a greater in- 
convenience to the pupils : they would not be 
early prepared for the diversity of conditions 
which they would be railed to occupy. The 
dunce even of a profession or business de- 
pends upon so many drcumstanecs, upon 
which parents alone crtn determine, that no 
one else can judge of what is suitable for 
them, nor of the experlations nor of the la- 
lent* and inetinattons of these young pupils. 
Besides, this plan, in which the rei'iprocat 
•Section between pnrenls and children is 
nekoned as nothing, would be produetive of 
the worst effects : by destroying bmily feel- 
ing — by weakening the conjugal union — by 
depriving the fathers and mothers of those 
picBsures which they derive from beholiling 
this new generation whicfi springs up around 
Ihem. They vcould not seek the future wel- 
&rc of children, who would no lon^ier be thetr 
properly, with the same zeal. Tbey would 
not feel towanit them a regard which they 



could not hope to inspire. Industry, no 
longer excited by paternal affection, would not 
possess the same activity. Domestic enjoy- 
ments would take a course less advantngeoui 
lo general prosperity. 

As a lost reason, it may be added, that the 
natural arrangement, leaving the choire, the 
manner, and the expense of education to the 
parents, may be compared to a series of ex- 
periments, having for their object the perftc- 
tion of the general system. Every thing ia 
advanced ajid developed by this emulation of 
individuals ; by the difference of views and 
thoughts — in a word, by the variety of par- 
ticular impulses. But if every thing were 
cast in the same mould, if instruction every 
where partook of the character of legal au- 
thority, errors would be perpetuated, and. 
there would be no improvement. 

This, perhaps, may be considered too long 
a dissertation respecting a chimera: but this 
Platonic notion has in our days led certain 
celebrated authors astray: and an error which 
has entangled Rousseau and Ilelvetius, may 
easily find other defenders. 

CHAPTER V. 



Under whatever point of view the institu- 
tion of marriage is considered, the utility of 
thie nolile contrart is striking. It is the bond 
of society, the foundation of dvilizatioti. 

Marriage, considered as a contract, has 
drawn women from the hardest and most 
humiliating servitude ; it has distributed the 
mass of the communityinto distinct families; 
it has created a domestic magistracy ; it hia 
trained up citizens; it has extended the views 
of men to the future, through their aiffction 
for the rising generation ; it has multiplied 
the social sympathies. In order to estimate 
all its benefits, it is only necessary to imagine, 
for a moment, what would be the condition 
of Man without this institution. 

The questions relative to this contract 
maybe reduced lo seven; — I. Between what 
persons may it be permitted ? 2. What shall 
be its duration? 3. Upon what conditions 
shall it be made? 4. Atwhatage? 5. Who 
shall choose? 6. Between how many pet- 
sons? 7. With what formolitjes? 

§ I. Beheetn what pertota shall Marriage 

be pemitled T 

If we here follow the guidance of historic 

cal facts, we shall he gicaily emborrBiMKl, or . 



rather, we sKall be luiable to di^dure a s 
lixL'd rule &o[n among thv multitude of 
tradictorycurtoma. ReBpectablefxampli'BBre 
not nanting for authori»Dg unioiui whieb we 
regard hb moit criminal, nor fur prabibiting 
rnanf wbicb we condder allogetber innocent. 
Every nation has pretended to foUow, in this 
respect, what i» railed the law of nature, and 
haa viewed with a kind of horror, as polluted 
and impure, every thing not conformed to 
its OUT inatrimoiuol laws. Let us suppose 
ourselves ignorant of all these local inslltu- 
Uona, and only consulting the principle of 
utility, let us examine between what persons 
it is proper to permit, and between whom 
to prohibit this union. 

If we examine the interior Of a family, 
composed of persons who dilTer among tbcm- 
aelres in rcepecC of 8(;e. sex, and relative 
duties, itrong reasons will present themselves 
to our minds for prohibiting certun alliances 
between many individuals of tliis family. 

1 see one reason which directly pleads 
against allowing such marriages at all. A 
latber, a itrandfalber, or an uncle holding 
the place of a father, might abuse bis power 
in order to force a young girl to contract an 
■llianee with him which migbt be hateful to 
ber. The more necessary tbc autbority of 
the parent ia, the lees teinplaliun should be 
given to its abuse. 

This inconvenience extends only to a smalt 
number of incestuous cases, and it is not the 
most weigbty. It is in the corruption of man- 
ners, in the evils which would result from 
transitory connexions without marriage, that 
the true reasons for prohibiting certain alli- 
ances must be sought. 

If there were not an insurmountable bar- 
rier against marriages between near relations, 
called to live together in the greatest inti- 
macy, this cloae connexion, these continual 
opportunities, even friendship itself and its 
Innocent e&resses might kindle the most dis- 
aitiouB passions. Families, those retreats in 
nbich repose ought to be found in the bosom 
of order, and where the emotions of the soul, 
■gitated in tbe scenes of the world, ought to 
sink to rest — fanrilies themselves would be- 
come the prey of all the ini|uietudes, the 
rivalries, and tbe fury of love. Suspicion 
would banish confidence i tbe gentlest feel- 
ings would be extinguished ; and eternal en- 
mities and revenges, of which the idea alone 
makes one tremble, would usurp their place. 
The opinion of tbe chastity of young women, 
ao powerliil an attraction tn marriage, would 
not know upon what to repose, and the most 
dangeroub snares in the education of youth 
would be found even in the asylum where 
they could be least avoided. 

These inconveniences may be arranged 

under four beads; 

'■fit of Rlvalrf. — Danger resulting 



bridegroom and certain persoiu of the nul 
ber of his relations or connexions. 

2. Hindrance of Alanioge Danger of 

depriving tbe daughters of the chance of 
forming a permanent and advantageous esta- 
blishment by means of marriage, by diminisb- 
ing the security of those who may derire to 
espouse them. 

3. Relaxation of Domestic Discipline.— 
Danger of inverting the relafions among 
those who ought to command, and those who 
ought to obey ; or, at least, weakening tbe 
tutelary autbority. which, for tbe interest! 
of minors, ought to be exercised over tbem 
by tbe heads of tbe tiunily, or those w 
hold their place. 

4. Phyticat Injury. — Dangers which m 
result from premature indulgences, witbr* 
spect to the development of the powers ai 
the health of the individuals. 



TabU d/ Alliar 



be pTohibittd. 



. to marry: 
1. The Wife' or Widow of bis Fa- 
nny other of bis Proge- 
Inconvcniencei I 

of bis Descendants. In- 



ther, 

2. Any 

3. Any 



; of his Aunts. Incon- 



i. The Wife or Widow of any one 

of his Uncles. Inconveniences I 
a. Any one of his Nieces. Incon- 

6. Any one of his Sisters. Iiicon- 

7. Tlie descendants of bis Wife. 

Inconveniences - - 1.2.3,4 

8. Tbe Mother of his Wife. In. 



0. The Daughter of the Wife of 
his Father by a former husband, 
or of tlic husband of his Mo- 
ther by a former wife. Incon- 

Shall a man he permitted to marry tb* 'J 
islcr of his deceased wife ? 

There are reasons for and against 
ondcmnatory reasun is the danger of rivalry 
during tbe life of the two sisters. Tbe jus- 
tifying reason is tbe advantage of the children. 
If tbe mother die, what a happiness for them 
to find a mother-in-law in their own aunt I 
What so likely to moderate tbe natural dis- 



Ukei 






This but rt 



in appears tu 



■eighty. 



The table of alliances to be prohibited to 
. ._ Koman would be necessary, in the leil of 
the law, for gnater clcameiiL It is omitted 
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But in order [ 
power ought t 
terdictiei ■ 



• obvmte the danger of riv«lry, 



e give 



o the wife t 



If the wife 
have her own sister neat her, 
what legitimate motive am the husband have 
for admitting this stronger near to him ? 

Shall ■ man be jiermiticd to mairy the 
widow of hia brother ? 

There are reasons for and agunst, in this 
u in the preceding rase. The condemnatory 
Teafon is itill the danger of rivalry. The 
juiti^>iiig reason is still the advantage of the 
children. These reasons appear to me to 
have little fbree on cither side. 

My brother hue no more authority over 
my wife than a utrangrr, anil eon only see 
her with my penniasion. The danger of 
rivalry sppeara less great upon hia part than 
that of any other. The opposing reason is 
reduced aluioBt to nothing. On the other 
dde, what the children have (o fear from a 
£>thcr-in-law is trifling. If a mother-in-law 
be not the enemy of the children of another 
bed, it is a prodigy ; but a father-in-law is 
commonly their friend, their second guardian. 
The difference of the condition of the two 
aeiei, the 1^1 subjecdon of the one, the 
legal empire of the other, expose them to 
opposite foibles, which produce contrary 
effects. The uncle is already the natural 
friend of hi« nephews and nieces. Tliey 
kave nothinft to ^n in this respect if he 
becomethe husband of their mother. Ifthey 
find in ■ strange falher-in-law an enemy, the 
protection of their uncle is their resource. 
Do they find in him a friend? T^ey 
have acquired another protector which they 
would not have done if their uncle bad be- 
come their lather-in-law. The reaions fnr, 
ami tlu reasons againit, having little Ibrce on 
the one nde or the other, it seems that the 
benefit of liberty ought to cause the balance 
to iDcIioe in favour of permitting these mar- 
riages 

Instead of the reasons that are given above 
lot prohibiting msrria);cs within a certain de- 
gree of reUtionship, ordinary morality ploughs 
its way, and decides upon all these points of 
tegislation without the trouble of eiamina- 
tiun. " These marriageB," It says, " are re- 
pugnant to nature -, therefore they ought to 
be pcoaeribed." 

Thia argument alone does not furnish a 
jutifytng reason, in sound l<^c, for forbid- 
Cag any one action whatsoever. In those 
mr* in which the repugnance is real, the 
law ia useless. To what good purpoK pro- 
hibit (riiat no one wishes to do ? The na- 
toral repugnance is a sufficient prohibition. 
But in those cases where the repugnance 
doe* not cuct, the reason ceases. Ordinary 
DMnlitj ban nothing further to say respect- 
ing thr prohibition of the act in question, 
" ' nt, founded upon natural 



distaste, is destroyed by the opposite suppo- 
sition. If it be proper to conform to nature, 
that is to say, to the inclination of the de- 
sires, it is proper equally to conform to its 
decisions, whatever tbey may be. If it he 
proper lo prohibit these marriages when they 
are disliked, it is proper to permit them when 
they are approved. Nature deserves not 
more regard when it hates, than when it 
loves and desires. 

It is very seldom that the passion of luvc 
developcs itself within the circle of indivi- 
duals among whom it ought properly to be 
piohihiled: a certain degree of surprise seems 
necessary for exciting this sentiment, a sudden 
effect of novelty ; and it is this which the 
poets have cleverly expressed by the inge- 
nious allegory of the bow and arrows, and 
the blindfolding of Cupid. Individuals, ac- 
customed to be eeen and to be known from 
the age which is incapable of conceiving or 
inspiring desire, will be seen with the same 
eyes to the end of life — this inclination will 
lind no delcrminate period for its commence- 
ment. The affections have taken another 
course; they are, so to speak, a river which 
has dug its own bed, and which cannot 

Nature therefore agrees snfliciently well 
with the principle of utility: still it is not 
proper (o trust to it alone. There are cir- 
cumstances which may give birth to the in- 
clination, and in which the alliance might 
become an abject of desire, if it were not 
prohibited by the laws, and branded by pub- 
lic opinion. 

Among ihc Grecian dynasty of the Egyp- 
tian sovereigns, the heir to the throne com- 
monly espoused one of his sisters. This 
tvas apparently to avoid the danger of an 
alliance with the family of a subject, or with 
the family of a stranger. In such a rank, 
such marriages may be exempt from the in- 
conveniences attendant upon (hem in priiale 
life. Royal opulence admits a separation and 
a seclusion, which could not be maintained 
in B medium station. 

Pohcy has produced some examples almost 
similar in modem times. In our days, the 
kingdom of Portugal has approximated to 
the Egyptiaci custom ; the reigning ijueen 
ha« had for her husband her nephew and sub- 
ject. But in order la efface the stain of 
incest. Catholic princes and nobles can apply 
to an experienced chemist, who changes at 
pleasure (he colour of certain actions. Pro. 
(estants, to whom this Ulwratory is shut, 
iiave not the faculty of marrying their aunts. 
The Lutherans have, however, given the ex- 
ample of an extension of privileges. 

The inconienicncea of these alliances are 
not felt by those who contract them: the 
eiil ii altogether in the example. A perniii- 
sion granted to one, maktt every bmly cLie 
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feel tho pTobibltioD u tyrannical. \^'h(;re 
the yoke in not tbe uune for all, it appears 
more weii^ty to tbose who bear it. 

It hB« been said, that these nuirria^a into 
the same blood cause the race to degenerate, 
and that there la ■ neceasily of eroswng tbe 
raee among men, m well as among animola. 
This ohjection mi^ht have some value, if 
under the empire of liberty, marriages among 
relations ihould become the most common. 
But it ia enough to refiite bad Teaaoiia; and 
even this would be too much, if ■ good cause 
tvere not served when the feeble and fiilla- 
douB HTgumentg by whivh it is sought to 
■upport it ore destroyed. Some well-inten- 
tioned persona think that they ought not to 
take from good morals any of its supports, 
even when they are foimded in Maehood. 
This error ia related to that of the devotees, 
who have thought [o serve the eauaC of re- 
ligion by pious frauds : instead of strengthen- 
ing, tliey have weakened it, by exposing it 
to Ihe derision of its adversaries, ^f'hc^ a 
depraved mind has triumphed over d false 
argument, it reckons tbat it has triumphed 
over morality itself. 

^2. Far whatperindf EraminutioA of 

liworcc. 

If the law had not determined any thing 
respecting Ihe duration of the marriage cor 
tract i if individuals were permitted to fori 
this engagement, like every other, for a longer 
or shorter term, — what would he the most 
common arrangement under the auspices of 
liberty? Would it be very different from 
the established rules? 

The object of the man in (his contract 
might be only to salislj a transient passion, 
and this passion satisfied, he would hikve had 
all the advantage of the union without any 
of its inconveniences. It cannot be the same 
with the woman : this engagement has for 
ber durable and burthensouie consequences. 
After tbe innnivenienees of prcgnnney. after 
tbe perils of child-birth, she is charged with 
the tares of maternity. Hence the union, 
whiA confers upon the man pleasures only, 
i* fur the woman the commeneement of a 
long circle of pains, whose inevitable termi- 
nation would be death, if she were not before- 
hand assured of the cares and protection of 
n husband, both for herself and the germ 
which she ought to nourish in her bajum. 
'* I give myself to you," she says to hiin, 
'* but you shall be the guardian of my con- 
dition of weakness, and you shall provide for 
tbe preservation ol the fruit of our love." 
Buch is the beginning of ■ sodety which 
would be prolonged during many years, if we 
Bunpose the birth of only a single child: but 
olbcr births would turm other ties; in pro- 
pof tion as years advance, the engagement is 
prolonged -, the limits which might have been 



first assigned will have disappeared, and a 
new career will have opened itself to the 
pleasures and reciprocal duties of the married 
persons. 

When the mother con no longer hope far 
more children, when tbe bther has provided 
fbribesupportof the youngest of thefiunily, 
wiU the engagement be di^lved ? AAer % 
cohabitation of many years, will it be sup- 
posed that tbe married persons will separate? 
Habit will have entwined around their hearts 
a thousand and a thousand lies which death 
only could destroy. The children will form 
a new centre of union ; they will create a 
new source of pleasures ajid hopes ; they 
will render the father and mother necessary 
the one lo the other, by the caret and charms 
of a common alTection, which no one could 
shore with tbem. The ordinary course of 
tho conjugal imion would therefore be for 
tbe duration of life ; and if it is natural to 
suppose, ill the woman, sudident pnidencs 
thus to stipulate with respect to her deafest 
interests, ought less to be eipected from • 
father or a guordkn, who possesses more 
maturity of experience? 

The woman bos also a particular interest 
:n the indefinite duration of the connexioo : 
:ime, pregnancy, suckling, cohabiUtion itself 
— all conspire to diuiini^ the effect of her. 
rharms. She must expect to see her broutf 
decline, at a time when the strength of thlS 
man still goesonincreasingt she knows, thH^fl 
after having spent her youth with one hua^ 
band, she would with difficulty find a secondid 
whilst the man would not experience a simw'^ 
lar diHieulty in finding a second wife. Heilc*<l 
this newdause, which foresight woulddictatt f 
tober: " I give myself to you; you shall nc 
leave me without my consent." 
demands the same promise ; and 
both sides, a legitimate cotitract is founded q 
upon the happiness of the two parties. 

Marriage for life is therefore the mosl 
tural marriage', the best suited to the n 
and circumstances of &milies ; the most lo- 
vourable for individuals, and for the generality 
of the species. If there were no laws to 
ordain it, tbat is to say, no Other laws than 
those which sanction contracts, this arrange' 
ment would be always the most couunai), 
because it is that which is most suitable to 
the reciprocal interests of the persons marry- 
ing. Love on tbe part of the man. love and 
lurcsight on the port of the woman, all eon. 
cur with enlightened prudunce and afiection 
on the part of parents, in uupressing tbe 
character of perpetuity upon the contract of 
this alliance. 

But what should we think if the woman 
should add this clause : " It shall not be law- 
ful for nie to lie separated from you, should 
1 hale each other as much as we 
anc another." Such a condition 
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would appeu to be an Mt of miulness. It is 
KHnetliiiig contradictory uid absurd, which 
ihocks Bt the first gbuice: every body vrould 
agree to regard Euch a vow as nub, uid to 
t£ink tluiC bumunity ought to cause it la be 
mbolisbfd. 

But this cruel and absurd clause i« not de- 
manded by the womui, is not Eougbt for by 
tbe man j it ia imposed upon tbem both, as 
■ condition from which they cannot escape. 
The law unexpectedly intervenes between 
the contracting parties: it surprieei them in 
the transports of tbeii youth, in the iDomeatB 
which open all the vistas of happiness. It 
lays to them, " You unite yourselves in the 
hope of being happy, but 1 tell you that you 
eater into a pHauii, whose door will be closed 
againtt you. I sboll be inexorable to the 
cries of your grief, and when you dasb your- 
(dve* against your fetters, I shall not permit 
you to be delivered." 

To believe in the perfection of the beloved 
object, to b«lieve in the eternity of the pBusion 
which is felt, and which is inspired — such are 
tiie illuiioas which may be pardoned lo two 
children in the blindness of love. But aged 
lawyers, legislators whose heads are whitened 
by jean, ought not to give place to this chi- 
mera. If they believe in this eternity of these 
IHsioDS, to what good purpose interdict a 
power which no one would ever wish to use ? 
But no: they have foreseen incouslnncy, they 
have foreseen batredi they have foreseen that 
the most violent love may be succeeded by Ihf 
moat violent antipathy, and it is with all the 
coolne» of indifference that they have pro- 
nounced the eternity of this vow, even when 
the sentiment which has dictated it shall 
be eflkced by the contrary feeling. If there 
were a law which permitted an associate, a 
pwrdian, a superintendent, a companion, only 
on condition of never separating Irum them, 
erery one would exclaim against such tyranny 
and (ueh fully. A husband is a companion, 
a guardian, a superintendent, a partner, and 
■till more, all at once ; and yet it is only 
poawible in the greatest number of civjliied 
coontries to have eternal husbands. 

To live under the constant authority of a 
nua that one detests, is already a species of 
■lanry ; Ui be coustnuned to receive his 
embraiceB, is a misery too great to be tolerated 
mn in slavery itself. It has been said, the 
yoke ia reciprocal: — the reciprocity only 
dooblea tbc misery. 

if marriage commonly present to men the 
■aJj mean* of fully and peaceably utiBfying 
die imperious desires of love, to deter them 
from it, is to deprive tbem of its sweets, is to 
fniduce an evil proporrionably great. But 
wkst greater bugbear can there be than the 
iMliMolulnlity of thia contract? Marriage, 
aanriet, eounlry, whatsoever condition there 
Vol. L 
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is a prohibition against quitting — there is a 
prohibition against entering. 

In conclusion, when death is the only meani 
of deliverance, what horrible lemptatJons, 
what erimex, may nut result from a position so 
terrible? The unknown instances are perhaps 
more numerous than those which are known; 
but that which will most frequently take 
place in this respect, ia tJie ntgalivt offencr. 
When the crime is tasy, even to hearts which 
are not perverted — when nothing more is ne- 
cessary for its accomplishment than iiurtion — 
if a detested wife and an adored mistreu are 
exposed to the same danger^, will the same 
efibrts be made, as sincerely, as generously, 
for the first as for the second ? 

It is not proper to dissimulate: there are 
objections against the dissolubility of mar- 
riages. We shall endeavour to collect and to 
answer them. 

First Objerlioa ■■ Permit divorce, nei- 
ther of the parties ivill regard their lot as 
irrevocably fixed. The husband will cast hia 
eycA around him to find a wife who would be 
more advantageous : the woman would mako 
similar comparisons, and form projects for 
changing her husband. Hence perpetual and 
reciproisl insecurity would result with respect 
to thia precious kind of property, with regard 
to which the whole plan of life is arranged." 

AntienT 1. _ This same inconvenience ex- 
ists in part, under other names, when marriages 
are indissoluble. According to (he supposition, 
redprocal attacbmcnt h extinct. It is not a 
new wife that is sought, but a new mistress ; 
it is notasecond husband, but anolher lover. 
The duties of Hymen, and its prohibitions, 
too easily eluded, may perhaps serve to excite 
inconstancy rather tlun to prevent it. It is 
well known that prohibitions and constraint 
serve to stimulate the passions. It is a truth 
deduced from experience, that even obstacles, 
by occupying the imagination, by directing 
the mind to the same object, serve only to 
strengthen the desire of overcoming them. 
The reign of liberty produces less wandering 
fancies than that of conjugal captivity. Ren- 
der marriages dissoluble, there will be more 
apparent, but there will be fewer real scpa- 

t be con. 



'egarded also, Kach one knowing what he 
was liable to lose, would cultivate those means 
of pleasing which originally produced the re- 
ciprocal Section. Each wiU more eorefiilty 
study the other's cbaracler, and the means of 
managing it. Bach will feci the necessity of 
maViug some sacrifices of mprice and seLf- 
love. In a word, care, attention, complai- 
sance, will be continued in the married statei 
and that which was done only to obtain love, 
will be done to preserve it. 
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3. MsrriageBfalc yaunfc pcnoiis would be 
less frequently «acHfiei!d by the avarire and 
cupidity of their rclatiouB. It would be tip- 
cesmry properly to consult tbnr incRnatione. 
before fornun^ bonds wbidi would be broken 
by repugnancies. The real suilability upon 
which happiness rcpoBes— the relations of 
age, education, and taste — would tben enter 
into the cslciilations of prudence. It would 
be no longer possible to marry the property, 
at bus been said, without marrying the per- 
son. Before an establiahment were formed, 
there would be an eiamination wbetber it 
would be durable. 

Second Olijidion " Each party regard- 
ing the connexion as transitory, would only 
espouse with indifference the interests, and 
especially the pecuniary interests of tbe other. 
Bence would arise profusion, negligence, and 
every species of bad maoagement." 

jinnoer The same danger exists in com- 
mercial partnerships, and yet the dan^i is 
very rarely realized. A dissoluble nuirrisge 
has a bond which tbese partnerships have 
not, the strongest, the most durable of all 
moral lies ; affection for their common chil- 
dren, which cements the redprocal affection 
of married persons. Among indissoluble 
tnarriagee, is not this bad management more 
frequently found than in commercial partner- 
^ps ? Why ? It is an effect of the indiffe- 
rence and disustfl which give to married per- 
sons, who are tired of each other, a continual 
desire to escape irom themselves, and to seek 
for new distractions. The moral tie of their 
children i* dissolved; their education. 
care of their future wel&re, is scarcely 
condary object i the charm of their common 
interest has vatushed { each one. in the pur- 
suit of his own pleasures, troubles himself 
but little with what will happen after him. 
Hence, a principle of disunion among married 
persons introduces negligence and disordi 
by a thousand channels, into their domestic 
a&its; and the ruin of their fortime is often 
an iminediBte consequence of the estrange. 
ment of their hearts. Under the reign of 
liberty, this evil would not exist. Before 
there was a disunion of interests, disgust 
would have separated the persons. 

The farility of divorce tends rather 
prevent than to give birth to prodigality. 
would produce a dread of giving eolegitim 
a reason for discontent to an associate whose 
esteem it is desirable to conaliale. Economy. 
appreciated at its full value by the intereslcd 
prudence of both parties, would always hai 
»o much merit in (heir eyes as would covi 
many faults, and in its favour they would 
pardon many wrongs. It must also be per- 
ceived, that in case of a divorce, that one of 
the two parties who shall haveihe rharaclei 
of bating behaved ill, and been sitravKgant, 



luld have much \e-xf tlunce of C 
other more advantageous conneiions. 

Tldrd Objection. — " The dissolubility of 

irriage will give the stronger of the two 

rties an inclination to maltreat the feebler, 

for the purpose of construning its consent to 

the divorce." 

Anoper This objection is well founded ; 

deserves the greatest attention on the part 
of the legislator. A single precaution, how- 
is happily suHident to diminish the 
_ ;r : in case of maltreatment, liberty to 
the party maltreated and not to the other. 
In this case, the more a husband desired a 
divorce for the purpose of marrying again, 
the more be would avoid behaving ill towards 
his wife, tor fear lest rertain acts should 
be construed as acts of violence intended to 
rain her consent. Gross anil brutal 
methods being forbidden, there remain only 
gentle methods of engaging her to a separa- 

Jiiio-** OfijecfiuB TTjis is drawn from 

e interest of the children. "What «ill they 
do when the law has dissolved the union be- 
tween the &ther and the mother ? " 

AnaceT. — That which they would hare 
done if death bad dissolved it. But in the 
case of divorce, their liisadvantage is not so 
great: the children may continue to live 
with the parent whose cares are most neces- 
sary for them ; for the law, consulting their 
interest, would not fiul to entrust the boys 
to the father, and the daughters to the mo- 
ther. The great danger to which children 
are exposed after the death of a parent, is 
that of passing under the government of a 
bther or mother-in-law, who shall look upon 
them with the eyes of an enemy. Daughters 
especially are exposed to the most vexatious 
treatment under the habitual despotism of a 
stepmother. In the case of a divorce this dan- 
ger does not exist. The boys will have their 
father for their governor, and the daughters 
will have their mother. Their education 
vnll suffer less tban it would have suffered 
from their domestic strifes and quarrels. If, 
then, the interest of the children were a suf- 
fidenl reason for prohibiting second marriages 
in case of a divorce, it is a still stronger rea- 
son for prohibiting them in case of death. 

In cont'Uision. the dissolution of a marriage 
is an act sufficiently important to be sub- 
mitted to some formalities, which would at 
least have the effect of preventing caprice, 
and allowing the two parlies time for reflec- 
tion. The intervention of a magistralc is 
necessary, not only for proving that there 
has been no violence on the part of the man 
in forcing the consent of the wife, but also 
for the purpose of interposing a greater or 
less delay between the demand for a divorce 
and the divorce itseif. 
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P»iiT in.] MARRIAGE 

This a ono of iho^e qiiFSlloiiB upon wliirh 
opinions will be slwsys diviilMi. Every one 
will be led (o approve or ronilemn divorce 
according to the j^ood or Evil whii^h he has 
Men resulting from pnrticulir ra^es, or ic- 
oording to hin particular interest. 

In England, a marriage ma; be dissolved 
m caae of adultery. But it Is neeeasBTy lo 
acA for ■ divorce tbrough many tribunals ; 
and HI act of parliament upon this subjei^t 
coat* at least tive hundred pounds sterling. 
Divivce is tberefore accessible only to a very 
limited class. 

Id Scotland, adultery Is a sufficient iirround 
for a divorce. The law is mild in tbiii re- 
spect, but it has a rigoroun side : it does not 
p«rmit the culpable party to contract another 
nania^ with the accomplice of his pult. 

In Sweden, divorce is permitted for adul- 
ten on both sides : this amounts to the «anie 
■* if it were permitted uponmutuul consent i 
the man allows himself to be accused of 
adultery, and the marriage is dissolved. In 
Demnark, the law is the same, at least when 
collusion cannot be proved. 

L'lider the Code Frederick, parties might 
Mparate by agreement, ond afterwards be fc- 
married, upon condition of remaining single 
a whole year. It would seem that this in- 
terral, or a part of this interval, would have 
been better employed in delay before grant- 
ing (be divorce. 

At Geneva, adultery was a auflident rca- 
tnn ; but the separation might also be effected 
on Recount of simple incompntibiUty of cha- 
racter. A woman, by quitting the house of 
her huiband, and retiring to that of ber 
friends and relations, afforded grounds for a 
ikmand, which had always the legal effect of 
a divorce. Divorces were, however, rare : but 
as they were proclaimed in all the churches, 
this proclamation acted as a species of pu- 
nialuneDt or public censure, which was always 
dreaded. 

When marriagca were rendered dissoluble 
in France at the will of the parties, there 
were between five ond sii hundred divorces 
at Parij in two years ; hut these took pioce 
wUIm the institution was new, and when, 
Ihtiefofe. it would not be possible to judge 
«f Ha usual operation. 

Divorces arc not common in those coun- 
tries in which they have been long authorized. 
The came reasons which hinder legislators 
from permitting them, deter individuals from 
■railinig themselves of them when they are 
pennitled. The government which inter- 
dicts tbem, takes upon itself to decide, that 
it undentands the interests of individuals 
belter than tbey do themselves. The effect 
of the law is evil or null. 

Id all civilized countries, the woman who 
ho* experienced ill-treatment on the part of 
her husband, bos ohtutied Eroni the tribunals 
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lot is called a irfiomliea. There does not 

lult from this, permission to either of the 
parties (o re-matry. The ascetic principle, 
the enemy of pleasure, bos permitted the 
mitigation of punishment ; but the injured 
wife and her tyrant are subjected to the same 
condition. This apparent equality covers 
great real inequality. Opinion allows great 
hhcrty to the stronger sex, but imposes great 
restraint upon the weaker one. 

§ 3. On what Cmdilioni? 

The only inquiry at present is, what are 
the matrimonial conditions which, according 
to the principle of utility, are suitable to the 
greatest number : for it ought to be lavrful 
ibr the parties interested in these contracts, 
to moke tbeir own particular stipulations i 
in other words, the conditions ought to be 
left to theu own will, saving the ordinary 
eiceptions ;- 

Fifft CohdilioF. — " The wift should sub- 
mit lo the laws of the husband, saving re- 
course to justice." Master of the wife as to 
what regards his own interests, he ought lo 
be guardian of the wife as to what regards 
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persons who pass their life together, there 
may at every moment be a contradiction. 
The bcnehl of peace renders it dearablc 
that a pre-eminence should be established, 
which should prevent OP terminate these con- 
tests. But why is the man to be the gover- 
nor? Because be h the stronger. In his 
hands power sustains itself. Place the autho- 
rity in the hands of the wife, every moment 
will be marked by revolt on the part of the 
husband. This is not the oiJy reason : it is 
also probable that tbe husband, by the course 
of his life, possesses more experience, greater 
aptitude for business, greater powers of ap- 
plication. In these respects there ore ex- 
ceptions! but tbe question is, what ought to 
be the general law? 

I have said, " Moving recoHrii to jimtici :" 
for it is not proper to make the man a tyrant, 
and to reduce to a state of passive slavery 
tbe sex which, by its weakness and its gen- 
tleness, has tbe greatest need of protection. 
The inlercsts of females have too often been 
neglected. At Rome, the laws of marriage 
were only the code of the strongest, and 
the shares were divided hy the lion. But 
those who, from some vague notion of justice 
and of generosity, would bestow upon females 
an absolute equality, would only spread a 
dangerous snare for them. To set them free. 
as mucb OS it is possible for tbe laws so t» 
do, from tbe neces^ty of plea^g their has- 
bands. would be, in a moral point of view, tu 
weaken instead of strengthen their empire. 
The man. secure of bis prerogative, has no 
uneiisiness arising from his self-love, and i!e- 
rives enjoyment even from sacrihcing it. 



Subaljtiite to this relation ■ rivalry of powers, 
the pride of tbe strongest would he conti- 
nuaQf nroundi^d, and would prave a dongeroiu 
antogoniBC for the more feeble ; and placing 
s greater value upon what was taken, than 
upon what waa still pOBaeesed, it would direct 
bU its efforts to the re-vstablisbmeiit of its 
pre-eminence. 

Second Condition " The administration 

should belong to the man alone." This is a 
natural and iuuDCdiate consequence of his 
empire. Beaidea, it is commonly by his la- 
Ixiur that the property is acquired. 

TBirJ Condition " The right of enjoy- 
ment should be in common." This oondition 
is admitledi Ut, For the benefit of equality. 
id, In order to ^ve to both parties the same 
degree of interest in the domestic prosperity; 
but this right is necessarily modified by ibe 
fundamental law, wbich iiubjects the wife to 
the authority of the biisband. 

The diversityof oinditiunB, and the nature 
of property, would require many details on 
the part of the legislator. But this is not 
the place for slating them. 

Fourth Condition.^" The wife shall ob- 
serre conju^^ fidelity." The reasons which 
direct that adultery ^ould be considered as 
a crime, need not be exposed here ; they be- 
long properly to the penal code. 

f^h CondilioH. — " The husband shaU 
observe similar conjugal fidelity." The rei- 
wms for considering the adultery of tbe hus- 
band as criminal will also belong to the 
penal code : they have less weight, but there 
are stilt suHidcnt reasons for establishing 
this legal condition. 

§ 4. At ichat Aije f 
At what age should it be lawliil to marry? 
It ought not to be before the age at which 
the contracting parties can be considered 
capable of understanding the value of this 
engagement i and more regard should be pmd 
to this particular, in those countries in which 
marriages are considered indissoluble. How 
many are tbe precautions which ought to be 
taken, in order to prevent a rash engagement, 
when repentance would he useless I The 
right ought not, in this case, to have a period 
anterior to that at which tbe individual en- 
ters upon tbe administration of his property. 
It would be absurd that a man sbauld be able 
a dispose of himself fur ever, at an age 



g a. Who thali choose f 
Upon whom shall the choice of a husband 
era wife depend? This question presents 
■n apparent, if not a real absurdity ; as if 
such a choice could belong to any other than 
■he party interested. 

The laws ought never to entrust this 



power to the parents-, — they want two 
things requisite for its beneficial exercise, tbe 
requisite knowledge, and a will directed ' 
the right end. The manner in wbicb 
rents and children see and feel, 
same ; they have not tbe sami 
Love is the moving principle of . 
old scarcely feel it. Portime, in general, !■ 
a feeble consideration among children \ it is 
an important one with parents. Hluit tbe 
child wishes, \i to be happy ; wlut tbe parent 
ivisbes, is that be may also appear to be so. 
Tbe child would sairiflce every thing for 
lave i but the parents would often sacrifice 
this interest to every other. 

To receive into their Kunily a son-in-law, 
or ■ daughter-in-law, wbom ibey dislike, is a 
disagreeable nrcumstance; but is it not much 
more cruel for the children to be deprived 
of the husband or the wife which would 
maVe them happy ? Compare the sufleringa 
on both sides. Is there any Equality ? Com- 
pare the probable duration of the Ufb of tba 
parent and the child : see if you ought to 
sacrifice that which is just commencing, to 
tbat which is drawing to a close. Thus 
much for the simple right lo prevent. What 
shall be said if, under the mask of a parent, 
an unpitying tyrant should seek to abuse the 
gentleness and tinudity of bis child, in ordei 
to compel a union with a person that 
detested ? 

Tbe eonneiions of children depend greatlfj 
upon those of their parents. This is partly 
true as respects the sons, and entirely of le- 
spect« the daughters. If the parents neglect 
lo use this right ; if they do not strive to 
direct the indinutions of their fiunily ; if 
they leave tbe choice of tbeir acqiiaintancea 
lo chance, — to wbom are tbe imprudences of 
tbeir youth to be ascribed? In conclusion, 
in talung from them tbe right to bind or to 
compel, il is not necessary to lake from them 
that of modifying and retarding. Two pe- 
riods may be diatinguisbed in the marriage- 
able aget During the first, want of consent 
on the part of the parents ought to suffice for 
annulliiig the marriage. Owing the second, 
they should still have the right to retard for 
some months tlie completion of the contracb 
Tbis time should be given them, that tbey 
might make use of their advice. 

There exists a custom suflidently angular 
in one country in Europe renowned for the 
wisdom of its institutions; Tbe consent of 
the parents is necessary to the marriage of 
minors, unless the lovers can travel a hundred 
leagues without bemg stopped. Hut if they 
bave tbe good fortune to cross a small Elroani, 
ascend a sUght hiU, and reach a certain vil- 
Uge, they may in a moment pronounce tba 
nuptial vuw before the first comer, though 
he ask them no question — and tbe marriage 
is valid, and the parental authority is over- 
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thrown. U it for tlie encouragement 
■dventurem llmt a privilege of this kind 
■Uoned to gubsist ? Is it from a secret i 
sire to weaken the power of parenta, or 
flivour what ate otherwise called untqual 
malckeaf 

§ 6. Hom mans coitlracliag ParlUa t 
Between bow many pereoni oiighc thi« 
contract to subsist at one time? — in other 
words, ouglit polygmny to be tolerated?- 
ftiygamy ia either aiinplc Or double. It i 
ample where there ia Pofygynia. a miillipll 
dtf of wives; or Pah/andria, a multiplioity 
of husbiuidii. 

ta polygynia useful or hurtful ? Every 
thing which it has been possible to cay in its 
ftyoar, has only related lo certain particular 
cue*, to certain tranaitory drcumstances : 
wben a man, by the sickness of bis wife, ia 
deptiTed of the sweets of marriage, or when, 
by hia profcs^on, be is obliged to divide his 
time between two residences, as the com- 
maniler of a vessel, kc. 

Tbit such an arran^ment may sDiaetimes 
be desirable to tbe man. it pos«blei hut it 
never csu be so to tbe wives. For every 
mwi there would always be two wive», whose 
tnterest would be sacrificed. 

1, The ciTect of such a license would be 
to aggravate the ineiiuality of conditians. 
Tbe superiority of wealtb baa already too 
peat an ascendancy, and Ibis institution 
would make it still greater. A rich ouin, 
fenning an alliance with a ivnman without 
fbtlune, wonid take advantage of ber posi- 
tion to prevent his having a rival. Each of 
bu wives would find herself in possession 
<mly of tbe moiety of a husband, wbilst she 
night have constituted a source of happiness 
to anotber man, who, in conpequenee of this 
iniquitous arraiigemeni, would he deprived 
of a companion. 

3. What would become of the peace of 
finnilies? Tbe jeatouiies of (be rival wives 
would spread among the children. They 
would form opposed parties, little armies, 
baring each at their head an equally power- 
ful protectrix. at last., with respect to her 
riicfala. What a scene of contentions! what 
fury I what animouty \ From tbe relaxation 
«f tlie fraternal bonds, there would result a 
Mtnlaf relaxation of filial respect. Each 
(fcDd would behold in his father a protector 
of bis enemy. All hia actions of kindness 
or severity, being interpreted by opposite 
prejudice), would he attributed to unjust 
ftetngs of hatred or affection. The educa- 
tioa c^ the children would be ruined in the 
Dtdat of these hostile passions, under a syi- 
Mm of favour or oppression, which would 
corrupt the one party by its rigours, and the 
other by its indulgences. In tbe East, poly- 
IMnf and peace are found united, but it is | 
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slavery which prevents discord: one abuse 
palliates anotber i every thing is tranquil un- 
der the same yoke. 

There results fi-om it an increase of au- 
thority to the husband: what eagerness to 
sBlisry him I what pleasure in supplanting 
a rival by an action which is likely to please 
him I Would this be an evil or a good? 
Those who, frwn a low opinion of women, 
imagine Chat they cannot be too submissive, 
ought toconsiderpolygamyadmirable. Those 
who think that tbe asccndanoy of this sex is 
favourable to suavity of manners' — that it 
augments the pleasures of society — that tbe 
gentle and persuasive authority of women is 
salutary in a family — ought to consider this 
institution as very mischievous. 

There is no need of seriously discussing 
polyandria, nor double polygamy. Perhaps 
too much has been said upon this first sub- 
ject, if it were not well Co show the true 
foundations upon which manners are seated. 
§ 7. With what Formalities f 
The formalities of this nmlract ou^t to 
refer to two objects : lit(. To ascertain the 
Eact of the free consent of the two parties, 
and of the lawfulness of their union ; 2rf/y, 
To notify and ascertain the celebration of 
the marriage for the future. It would alio 
be proper to exhibit to both the contracting 
powers the rights they are about to ai'quire, 
and the obligations with which they will be 
chargeable according to law. 

Must nations have attached a great so- 
lemnity to this act ; and it ia not to be doubted 
but that ceremonies which strike the imagi- 
nation, serve to impress the mind with the 
importance and dignity of the contract. 

In Scotland, the law, much too easy, doe* 
not require any formaUty. The reciprocal de- 
clarstiun of the man and tbe woman, in the 
presence of a witness, is luQicient to render 
a marriage valid. Hence it is to a village 
upon the frontier of Scotland, named Greiaa 
Greta, that minors, impatient of the yoke of 
tbcir pareuts or guardiuis, hasten to emanci- 
pate themselves by an off-hand marriage. 

In instituting these forms, two dangers 
ought to be avoided : Isr, Tbe rendering 
them so embarrassing as to prevent a mar- 
riage, when neither freedom of consent nor 
the necessary knowledge are wanting ; ^dfy. 
The giving to the persons who ought to con- 
cur the power of abusing this ri^ht, and of 
iuiploying it to a bad purpose. 

In many countries, it is necessary to tarry 
long m the vestibule of the temple before 
advancing to the altar, under tbe title of 
nffiaxcet .- tbe chains of the engagement are 
borne, without its advantages. What pur- 
lae does this workof supererogation answer, 
[cept the multiplication of embarraismenta 
id snares? Tbe Code Frederick isjui tljf 
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chArgeabli^, in tbis retp«<Tt, with useleu re- I 
(trunts. TIiG Engliib law, on the Miitrsry. 
hs8, on tbis orcasion. clioipn the part of | 
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APPENDIX. 
OF THE LEVELLING SYSTEM.* 



n are born and remun," 
lays the Dcclaratian of Rights, " equal in 
rights." It haa hencre been argued, thuttbey 
ought to be equid in properly ; and that all 
the distinctions which hare grown up in so- 
ciety in tbia respect, should be swept Hvray. 
and every individual placed on the nme level 
in point of aetua! posscuione. 

Such a system would, however, be de- 
structive both of security and wealth. It 
would be destructive of security. What a 
■nan has inherited from hla ancentora — what 
he has himself earned, he hopes tu iceep;and 
thia hope cannot be inlermpted without pro- 
dueing a pain of disappointment. But if. of 
two persons, the one is to take from the 
other a portion of the property he poiaesBea 
to-day, because he is the poorer ; for the 
same reason, a third should take a portion 
of such property from both to-morrow, an 
being poorer thui either ; and so o[i, till nil 
security in the posaesaioji of property^all 
hope of retdning It, were altogether abo- 
lished. 

As no mm could, at this rale, be secure 
cf eiijoyitig any thing for two moments to- 
gether, no man would give himself the 
trouble to improve any thing by his labour : 
ail men would live frmn hand to mouth. 

While the levelling process is going on. it 
ia destructive to security ; when completed, 
it is destructive, and that for ever, of na- 
tional opulence. The wealth of a nation 
is tbe sum of the fortunes of iniUviduals ; 
hut the sum of the fortunes of individuals 
is reduced by the levelliiig system in an in- 
fioity of ways. Whatever be the quantum 
of wealth allowed of, to reduce fortunes tu 
I his standard tbe community must be emptied 
of all articles of wealth, which cannot exist 
but in B quantum superior to that standard. 
The English nation is. for a nation of any 
considerable liie, generally acknowledged to 
he the richest, in proportion to the number 
uf the people, of any nation under the sun. 
But in this richest nadon, those who have 
reckoned its wealth at the highest, have not 
set down the annual expenditure of its in- 
babilaiits, taking even the very richest intij 
the aecoiml, at more than £3(1 s-year each. 
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If, then, the whole wealth of the 
were divided with the moat perfect equa- 
lity among its inhabitants ; and were all of 
it capable of being thus divided, it would 
scarcely be more than sufSdent to enable 
every one of them, so long as the slock of 
it was kept up at tbe same level, to spend 
more than £20 a-year. But were such a dis- 
tribution lo he made, an immense multitude 

of articles —wealth to an immense amount 

must necessarily be struck out, ai being in- 
capable of division, and thence inrspable of 
entering into the distribution. At 31) years' 
purchase, a perpetual income of £20 a-year 
correaponds to a capital or principal sum of 
£600. All articles, therefore, of a value su- 
perior to £600, must either be destroyed at 
once, or led to perish, sooner or later, for 
want of being kept up ; that is, kept in re- 
pair, and properly taken care of. 

The following, then, are the articles to 
the existence of which the system in question 
would be futal i and that not only in the 
first instance, but for ever after during iti 
continuance i and of which the aggregate 
value must therefore be struck out of the 
aggregate amount of the national wealth. 

I. All building above the mark I that is, 
all that would now be thought to come un- 
der the name of considerable buildings — all 
considerable dwelling-houses, warehouaea, 
manu&ctories. 

2. All [iirniture, except what is now of the 
meanest kind — all tiirniture suitable to th* 
circumstances of a liunily baving more than 
£20 a-year a-head to live on. 

3. All horses, except a few of those at 
present kept for husbandry. No one nor 
two in a laniily could alTord lo keep a horse, 
since the expense of that article alone would 
exceed the family income. All hones lit for 
military service! consequently, a great part 
of the manure which is supplied by that va- 
luable spedea of cattle would be lost. In 

ailiest, and what ore vulgarly called the 

purest times of the Roman Commonwealth, 

those whose wealth enabled them to serve 

horseback formed an order of men, dls- 

M from and superior to those 

foot. A commonwealth that 

of such distinctions, could never h 

under lliia system of cipialisatiun. 

All considerable librarii-s. A 
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the value of which depended upon their com- 
pleteaess in regard to any parDFular branch 
of liWrature, and of wMc^h the c h&racteriBtic 
value would be destroyed bj the degree of 
dispersion which thi 
ItntiOD plan would i 
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rtioHB of nsturiil 
IS of proseeuting 
d vantage would 



6. All considerable laboratories and esta- 
Uishments for the prosecution of eiperinien- 
la] inquiriei with a view to the sdvanfciiient 
of agriculture, nmnufacturen. or arts. Hence 
•D means of promoting the advancement, or 
cren preventing the decay of ei peri mental 
Mience, would cease. 

7. Alt fortunes cupable of affording fundu 
luCGeient fiir the purchase of the constant 
■apply of publications relative to any branch 
of knowledge at the rale of abundance al 
which the literary markcc is supplied ivlth 
these productions in the present state of 

8. All fortunes capable of affording funds 
•pplicable lo tlie improvement of land, mines, 
or fisheries, upon an extensive and advanta- 
g«oui scale, 

9. All fortunes capable of affording, at an 
Ctrl; period of life, » (iind in store sufficient 
for the maintenance of the numbers of chil- 
dren of which the mairiage union may in 
every instance, and in many instances will 
eventually be productive. 

to. The whole value of the labours of 
tlioK whose industry is at present employed 
in supplying tbe productions adapted to the 
denutiHl* of persona ineasy circumstances— of 
all those at present employed as workmen 
in [he different branches of the arts, and of 
the finer manubctures — all musicians, ar- 
cbilects, painters, sculplora, engravers, car- 
vert, gUdcrs, embroiderers, weavers of tine 
rtndb, floriata, and the like. AU these, find- 
ing nobody rich enou^ to deal with them, 
inn*l immediately betake themselves to hus- 
bandry or olher coarse labour, which their 
h^ti of life have disqualified them fi'om 
exndiing to any advantage. 

II. Thcwholeof that properly which con- 
aita in annuities payable by government out 
of the produce of taxes imposed on the fruits 
oT induiciy. As those taxes are imposed 
■laioct exclunvely on superfluities, and all 
taperlluities will be expunged from the book 
al natioual wealth, national bankruptcy will 
beamoo; the necessary and immediate con- 
MiquenoFS of such a i-bange, 

IS. Whether it be of advantage or of detri- 
■loit to the state, or a matter of indifference, 
l&at small &nm should be laid into large 
one*, a • controverted point, upim which it 
■• aot Qe<?essiry here to touch. But what 
tan not admit of controversy is, that in n 









would suffer much in value by being 







smaller i 
a convenient communication with'the high- 
way or bridge, serves at preitent for the 
whole of B brm ; divide this farm among a 
number of proprietors, and only a anuill part 
of the original farm, or perhaps no part at 
all, will now derive any benefit from that 
convenicncy, which before the divisiun was 
enjoyed by the whole. A certain portion of 
land fit for one sort of culture, requires cer- 
tain other portions of laiid fit for other sorts 
of culture, lo be employed with most advon- 
t;^ ; — to so much arable, so much wood, 
so much meadow land. Under the division, 
one num has wherewithal to buy the meadow 
land only, another the wood-land 0[ily, and 
the arable must be divided into several little 
plots, to come within tbe quantum of purchase- 
money which the equalisation plan allows. 
There are fields, each of them too large for 
any one purchaser, and which, without new 
inrlosures correspondent to the number of 
the purchasers, must lose the benefit of in- 
eloBure. But the purchaser's capital is all of 
it expended in the purchase : be has nothing, 
no fund left for the expenses of indosure. 
One house, one set of outhouses, serves for 
the whole of tbe (arm in its undivided state. 
Divide it into the £20 a-year portions, he 
whogets the dwelling-house is perhaps unable 
to get the outhouses ; if be get the house 
and outhouses, he perhaps is unable to get 
any of the Und ; if he get a small scrap of 
the land, and it can be but a small one, none 
of the other fragments of farms carved out 
of the entire fiirm has any building belonnng 
to it. But without buildings, tbey will be 
worth little or nothing; and as to erecting 
the buildings, it is impossible : what capital 
each man had, is expended in tbe purchase of 
the naked land. But asevery man must have 
a house to live in, and every man who cul- 
tivates a farm must have outhouses of some 
kind or other to lodge the stock and produce 
of it, B fiind for these articles of indispen- 
sable necessity must be provided in the fii'st 
instBtice, and the fi'a^eiils of (arms must 
consequently be reduced lo the miserable and 
unproductive pittance, tlie annual value of 
which corresponds to the small remnant of 
capital that remains to buy them. Thus 
great Is the part of the existing mass of 
wealth which would tberelbre be destroyed 
by tbe division, as being in its own nature 
incapable of division. But of that which 
remained, as not being in its own nature in- 
capable uf division, a great part again would 
be consumed in the process. I'he whole 
mass of national property would have to 
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alid ev^ry disCribudon wiiiild afford > tre<h 
■ource of disputes between the plundered 
and tbe plundered, between plundererB and 
plunderer)!', sad between plunderers and jilun- 
dered, and a freab demand fur the Ubourn, 
and ■ fi-e«b harvett for (be men of law. 
Auctioneers with their ret^nera ore already, 
in the present syitem of things, in no imal] 
number! rnen of law in greater numlier tban 
mott people would wish to see. On the sys- 
tem in question, the populousness of these 
predatory profeswons would be multiplied be- 
yond all measure. An effective tithe of the 
nstJoniil property, not to speak of a nominal 
tithe like th? present ecclesimtiral one, 
would tearecly be sutfident for the payment 
of this enormous mass of unproductive and 
dimtrous services. 

Present time, it may be said, is but a point : 
it is as nothing in compariBon with futurity. 
Admittiug that tbe exiating generation might, 
upon the whole, be losers by such a change, 
those whose ardent zeal would prompt them 
to attempt it, may ntill think, or aifect to 
think, the change an advantageous one for 
the human species upon the whole. But 
futurity would have as Uttte reason to rejoice 
in it ai present time. 

Opulence is valuable, not merely on its 
own aecount. but as a security for subsis- 
tence. The rich, were they to deserve pro- 
scription because of their riches, deserve to 
be saved from proscription in quality of 
bankers to tbe poor. Estates broken down 
to the scantling in question, or to any thing 
like that leaniUng. would afford no resource 
against scarcity, or any other calamity, such 
as fire, bmine, or pestilence, that required u 
eunsiderable treaaure in store to be employed 
to alleviate the loud of it. They would 
afford no fund for the expenses of a war, 
even of a defensive one. 

Along with the whole stock of opulence, 
would go that branch of security which de- 
pends upon the means of national defence. 
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year supplies for the service of tlie 
desirable as such a measure would 
opinion of every one be, if it were practicu- 
hle, has always been given up as attended 
with too much diOlculty and even danger, lo 
be attempted: and tbia even in the present 
state of opulence, when tbe nutuber of thoie 
capable of contributing, uid contributing 
largely, is so great. How would it be when 
those who were best able to contribute had 
butX20B-yeartoliveon? It is now looked 
upon as impracticable : then it would bu 
lieyoiid measure more «o, even though every 
nun had his £'211 a-ycar ; much more when 
that pittance is reduced to perhaps two- 
thirds, perhaps half, by the various causes of 
reduction which would be in operation. At 
'.o raise the supi^ei otheririse 




than within the year, would be still mora pal- 
pably impracticable -, it would be pbysinlly 
impossible. At present, if so many milliani 
are raised with so much ease within tbe year 
by way of loon, it is because there are so maii|; 
thousands of persons who have each so man|r 
lliousands of pounds to lend, so many ibou. 
sands more than they have need to employ 
otherwise. Upon the equalisation scheme, 
all these monied men would be no more: no- 
body would have any thing he could spare 
for any length of time, much less for ever; 
no man would have any thing but Irom hand 
to mouth. 

As to the gainers — (I speak always of the 
immediate and momentary gainers, for ulti- 
mately, as we shall see, there would scarcely 
be a real gainer leh in the nation) — as to the 
real gainers, if tbcy were to he looked for any 
where, it would be in the class of the pre- 
sent day-labourers in husbandry. Their em- 
ployment need not be changed : they would 
continue labourers in husbandry, with this 
comfortable difference, as it would be thought, 
oflabouringupon, and for the benefit of Ibeir 
own property, instead of other people's. But 
even [heae would for the mostpart gun no- 
thing but ruin by the change. Their fragments 
of tivms having no buildings on them, would 
be useless to them till buildings could be 
erected. A man might fiirm profilably, and 
live comfortably a year or two ht 
were then alive: but in the mi 
would not be able to farm or lire at all. Tlut 
immense multitude of new created farms, aU. 
of them without buildings, would require 
immense and instant multiplication of tb^J 
number of workmen concerned In buildioA , 
But this number, instead of being rnulO,*, 
plied, or so much na increased, would be aa 
immediately and permanently reduced: foe, 
they too would have their portions, as weD 
as the labourers in husbandry : if they la- 
boureU any longer, it would be upon their 
own property, not upon other people's. If 
they laboured at all, what inducement would 
they have to labour upon other people'a pro- 
perty, or indeed for other people? Vilm 
would they get by it? on addition to theit 
respective portions? But that, by the suppo- 
sirion is not to be suffered. No sooner was it 
become property, than it would come to ba 
divided: no sooner had llicy got it, than it 
would be taken from them. 

This supposes every body day-labourer* 
and mechanics devoted to industry, disposed 
to frugality, proof aguiut alt temptation to 
excess, even in the midst of a sudden and 
uneipeeled inSux of tbe momentary nwan* 
of excess and dissipation. Bui even in the 
preienE system of things, this extraordinary 
degree of moderation is. under such circum- 
itancei. hardly to be expected from one in 
mong those classes . and under the pro> 
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poaed UBW iy«tem, Indiuitry and fniKslity 
would be but foil)', u wc shall presently 
have oncadon to obwrre. 

Who would he the loners — I mean the im- 
medJBle Iohfs — by uvib a rhiinge? Tbow, 
niid ftt fint night it migbt Kem tbow only, 
whciae pre»«nt fortunes are above the inark. 
But these would be but ■ small part of the 
ten} ta\d effcnive losera. To tlic lint of pre. 
seiil proprietors must be added that of aU 
tlioie aoiw of industry nbune prestMit annual 
rarnings are to a certain amount superior in 
vuliie to the intended coninion portion i — all 
profesMonal men in any loleral'lu practice — 
phjnelant. surgeons, lawyers, artists, factors, 
and thti like; — nuuiy bandicrnFla of the su- 
porior kind, such as mathciuntlcal-instruinent 
makers, millHTigfats. abip Wright?, muiicat- 
fautrutnent rniikprs, IcC-t and even mere U- 
bourera, whero the labour is severe, ua conl- 
facaven, tic. cani trom £50 to £'Mi} n-yeur, 
wliicb thu groMr part of tbeiii are in the 
habit of spending: u >t comes. V\at would 
Ite either their present feelings, or even thinr 
future adraiilage, on changing their £50 or 
£300 a-ynir for life into a perpetuity even 
of £^a-year,'suppoungtheeonuuoii portion 
muld amount to so much, instead of Inlling 
vriilel;r &hnil of that mark, at it will lioon be 
keen to do? 

Equaliwiion Uvrs, made at the expend of 
cxtstuiK rights oiid expcctaliojj;, ore alike 
deitrurlive to present security in respevlto 
property, and to permanent security in re- 
spect ol' subsistence. The desire to establish 
sue!) laws, or to cause them to be established — 
the love, the passion far equality, has its root, 
not in virtue, but iu vicei nolin henevok'nce, 
but in nulevolence. 

A law of this complexion is a mere set of 
rubhery — but of robbery upon aUrge scale. 
In the nature and quality vl its eflecis, it is 
undislinguisbable from the crime tliat goes by 
that name : but in point of extent, the mis- 
chief uf it is AS much greater as the power of 
the government is greater than that of the 
privat« robber. The power of the ordinary 
robber goes not beyond a few moveables;' 
and such moveables as may eanly and spee- 
dily beconveyed away: the power of the Iv- 
gislating robber extends to immoveables ~> to 
every thing — to the future as well as to the 
present. The power of the ordinary robbci 
extends not bi^yond the few whom chance 
may throw in his way; the power of the 
aulhorieed robber citends over the whole 
territory of the state. 

The passion tor equality lias no root in 
the benevolent affections; its root is either 
simply in the selfish afTectious, or in the 
M>llub, combined with the malevolent. You 
being superior tome in wealth or power; my 
wish is that we may be equal. What is the 
utijecl of that wish? in whit ponible way 



can it have its gratification? In Ont: or other. 
and only in one or other of two ways : eithar 
by raising myself to your level, or by pulling 
you down to mine. If it be the first only 
that is in my thoughts. self-int«rest. and that 
only, is my ruling motive ; if tite Arst and the 
aeeond, envy conjoined with selliBhneBB are 
the paeons that govern me. The man of be- 
nevolence is the man to whom the spectacle 
of anotber's happiness is deligblfuL The 
lover of equaUty, in its most refined fbrm, is 
the man to whose eyes the spectacle of an- 
other's prosperity is intolerable. What is the 
envious man hut the some? What, then. Is 
this so much boosted passion for equality? 
It is a propensity which begins in vice and 
leads to ruin. In the scale of merit, it is as 
much below selfiabnesii ss selfishneu is below 
the virtue of benevolence. 

Equality, were it brought to the highest 
pitch of perfection to which the hearts of 
tbe most sanguine votaries of the equalisa- 
tion plan could wish to carry it, would still 
be butthesemhhuiceof equality ineflect. If 
equality in point of wealth be desirable, it 
can only be ao in the quality of an efhdent 
cause o( equality in point of happiness; at 
leait in as for as the quantum of happiness 
depends on that nf wealth. But of equality 
in point of wealth, nolhing like equality in 
point of hsppineas can be the result: not 
even in so far as happine^ depends on wealtb. 
Equality in point of wealth, is equality in 
point of nuani of happiness: but what does 
equality of means, in tikvour of happiness, 
where equalityin point of wonts is wwiting? 
The allotments in point of wealtb, to be pnv 
ductive of equalityin point of happiness, must 
be not equal, but proportional ; not equal to 
one another, but all of them proportioned 
to men's respective wonts. It is oidy from 
proportionality, not from equality in point of 
wealth, that equality in pcunt of happiness 
can arise. Where is the equality between nii; 
aod my robust and healthy neighbour, if I 
am dying for want of that relief in the wuy 
of medidne, sea-batlui^. or cbatigc of air, 
which a portion of his allotment out of ibe 
estate that was all of it Diinc, bnt is now 
shared with him and others, would have en- 
abled me Id procure? 

Inequality is the natural condition of man- 
kind. Subjertionisihe imiuial stateof man. 
It is the state into which be is bom : it is 
the state in which he always has been born, 
and always will be, so long as man is man : it 
is the state in which he must continue for 
some of the first yeiirs of liis life, on pain of 
perishing. AbwIutc equality is absolutely 
imposaible. Absolute liberty is diteetly le- 
pugnant to the existence of every kind of 
government. 

All human creatures are bom and remain, 
says tbe dedwatiun of rights, equal in rights 



Tbr cliildof two yean old hi9 sa miicb riKht 
to govern the &thcr, then, u the fiithcr has 
to i^rem the child. 

Without the uubjertitm of either the vnle 
to her hiuband. or the huebuid to the u-ife, 
no domeitic aodety as betwet^n man and wife 
could (ubaiet. Without the subjection of 
the children to the parent, no donicstip eo- 
ciety. as between parent and child, coidd 
sub«iat : all children under a certwn age 
must soon perish, and the speriei hecome 
extinct. But the persone thu9 placed under 
subjection by non-age, are at least half 
of tbe speciea, and those placed in a simi- 
lar state by marriage not less than a ttiird 
of Che remaining b>lf. Subjection, then, ii 
the natur^ and unaToitlable slate of at least 
two-thirds of the species: and if it were pos- 
sible that any thing like independence could 
tubsist among any part of it, it could only be 
among tbc remaining third. 

As the doctrine of universal independence 
is repugnant to possibility and the nature 
uf tlungs, BO is the doctrine of uiiivcrnt 
vijuality absolutely repugnajit to the existence 
of general independence, in as lar as indepen- 
dence is possible. Those who are exempt 
from domestic subjection, can in no intelli- 
gible sense be said to be equal in point of 
rights to those who are under it. If uni- 
vcraal equality, then, were the object thai 
ought lo be in view, universal subjection, 
as strict as domestic Bubjection, would be 
tbe only meant of obtaining it. Universal 
equality by independence yon cannot possi- 
bly have: equfliity as universal as you please, 
by Bubjection as universal as you please, you 
niay have, if you desire to bave it, with one 
exception only, that of tbe monarch. 

The great point is to gel any gnvemment 
at all : it ia the most use&il pmnt, and the 
■nost difBciilt. When once yon have got your 
government, and got it tolerably settled, 
then is the time to temper it. 

But why combat shadows, it may be said, 
and n|mtiatc upon a scheme of equalisation 
which you are representing as impracticable? 
It is only for cnuality, ao &r, and so far only 
■> U ia practicable, and practicable to advan- 
tiy^, that m contend : (or llie lopping off 
tli« lupcrfloitin of overgrown and excessive 
opulenra, for alleviating the eulfetings of i 



I'n push any aystoin to an absuid excess, and 
than fiva the abuse of the system as the sys- 
tem Itself— what can be more uncandid or 
itior* Incunduilve? Your objections wotild 
bi' just I'uouKh if applied to the abuie of (he 
■yslrin proposed, but have no force against a 
inodcrvtc and prudent application of it. 
My answer !>, that it admit* not of any 



t application; (hat 
of your stopping anjw 
where in the application of it : that on pain 
of abandoning and passing condemnation on 
the principle, when oacc the proceaa of forced 
equalisatian b begun, it must go on and he 
pursued all lengths, even to the lengths that 
have been described; that the printdplea pub- 
licly avowed by the profcBsed partiaana of 
equality, go all these lengths in the very 
words, lu well as according to the spirit of 
their most public and moxt boaalcd prodlK- 
Uons: that the doctrine of equal rights is laid 
down wilhoul reserve: that no line is drawn, 
or attempted to be draivn; that the words 
employed exclude the drawing of any such 
line ; and that if any line had been drawn, 
or were to be attempted to be drawn, the 
attempt would not so mucb as pHlUate, much 
less remedy the evil : and that to the impu- 
tation of error it would only add the reproach 
of inconsistency and dereliction of principle. 

To stop at any one point in tbe career 
of forced equalisation, would neither afford 
security to such of the ricji as it lelt impluB- 
dercd, nor satisbctjon to the poor whom it 
left unenricbed. An object being avowe^j 
which can never be attained so long as I \m9- 
a penny more than the beggar that plies be* 
tore my door, what assurance can I give my- 
self any day (says the rich man, who hath 
as yet been spared), that it may not be my 
turn the next? Will the vagabonds that 
have as yet got no shore, be satisfied witt 
the plunder that has fallen to the tot of thelp 
brother vagabonds that are consuming tbeint. 
Where is the justice, where the equulity '^ 
this pretended equalisation plan ? cries 
expectant beggar, whom the division baa 
yet reached. Why have my wants been 
long neglected, while those of my neighboov. 
have been so long satislied ? Am I leas ~ 
citizen than he? is my happiness less ■ pa 
of the happiness of the community than his? 
So br from gaining by the change, 1 am aa 
yet a loser by it. Till now, only the few, 
now the many, are above me. Till now, my 
superiors were out of my sight; now ihey 
are incessantly at my elbow. Till now, my 
superior* were all strangers to me; now my 
equals, my Ikiniliars, swell the list. Not a 
step can 1 sdr without blling in with nn ac 
quaintancc, revelling in enjoy in 
it seems. I am destined never 

As these discontents Hill i 
step made in the progress, si 
every other that can be madt 
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lulating reason. Every preceding 
step will have aAirded a precedent, and ^« 
commencement of a justification of the suc- 
ceeding ones: what at lirst was theory, will 
have been settled into practice : what al first 
was innuvMion, will have become esUbliih- 
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inent; till nt length the original race of pio. 
pricton having been reduced to notbing, and 
■U hope or pouibilit}' of repairing an injustice 
done to tliem being ■nnibilated, tbe nppon- 
tion niBde by justice will have ceased: justice 
will have become indifferent, and aa it were 
neutral: the injuatice of going on will not 
be exceeded by the injustice of stopping. 
Name wbo con the point at which the tine 
of stoppage can be drawn. No such line 
bath SI yet been drawn by any man ; no auch 
litK Bttcmptcd to be drawn by any man. Let 
■rtiittarj power have decreed (and what but 
power the most arbitrary rould decree) that 
a line of thi> sort ahallbe drawn: thai bonnds 
of tbie Kirt shall be set to the process of 
cquatintton, — what but caprice can draw it? 
what but corruption will be eaid or will be 
thought to have aet them? 

The argument that turns on the difBculty 
of (topping ii a common one: it is become 
commonplace: it is open to sbuse, and few 
have been more abused: it lios been em- 
ployed against salutary measures: and tbe 
mcBB frei|uentiy and the more eagerly em- 
ployed, as il is one of thoae general ar- 
Kumenu which may be produced agunat 
■neaiuiea which admit of no particular ob. 
jertions. It is more to the laste of the 
ignonuit fool, and of the cowardly, than of 
the knowing or the brave; it i> more apt 
lo be employed in tbe defence of old abuses, 
than in ibe combating of novelties really 



It i» one of those objections that is much 
better calculated to confirm partisans already 
gained, than to gain new ones; still more 
than to moke proxelytes from partisans en- 
gi^ed on the other side. To say to me (after 
adniittillg that as yet 1 am in a right track,) 
to ny to me, you will find it impoasible 
or difficult to stop, is to say to me, either 
;Btidence or fortune will be wanting to you: 
il is to ray to me, that will happen which 
)ou are persuaded will not happen. It is to 
gall, in a multitude of tender points at once, 
1^ irritable trsruE of human vanity. It is 
lo turn a disbelieving ear to my pretension! 
of prcaent judgment and present forecast; 
it ii (o prophecy lo me and my friends, a fu- 
ture d«ficiciicy in point of prudence and good 

In IhF present instance, (he argument wears 
• very different complexion, and strikes with 
a *ery diflerent degree of farce. It iii — not 
tiial jou will lind it difficult to slop at a 
proper place, but that you ought nut to 
Mop anjwherc : it is — not tbat you may be 
inwn on into the rood to ruin, but that you 
■n nit, in the nature of things, so long as 
mt your intent, slop anywhere short 
_ 1c 11 — not that you may be led on 
tof tvmptv or untoward accidents be- 
I kouiiu which ihc prindple you Mt 



out upon has prescribed to you, but that you 
can not stop anywhere short of ruin without 
the dereliction of your principle; without a 
confession by action, more humiliating than 
any confession by words, that your whole 
system was from the first, on the whole, and 
in every part %f it, a pernicious one. and the 
most pernicious of all political systems that 
ever were or con be devised. Not only the 
good expected from such a change would be 
too eipenuvp, but were it ever so desirable, 
it would be alU^tber unattainable — at least 
unmaiutainable for two instants together. 
Past equality does not answer the inlenrion 
— present equality is the object; and what- 
ever reason there may he for aiming at it at 
any one period of time, the same reason will 
there be for maintMning it at every other 
period of time. A &esh division must there- 
fore be made upon every division that hap- 
pened in the number of the sharers : a fresh 
division upon every birth, and upon every 
death a fresh division ; or tbe inutility and 
folly of the original division must stand con- 

Of this perpetual necessity of fresh divi- 
sions, what would be the result '! Nobody 
would have any thing he could call his own : 
all property would in elfect be destroyed — 
all present property, and all prospect of secu- 
rity in respect of property in future: allideu 
of subsutence except from hand to mouth: 
all incentive lo labour beyond the satisfaction 
of the necessities of the day; for why should 
I beatow my labour to-day in the improve- 
ment of that properly, which may be torn 

A fresh division would again require lo 
take place every time a person became help- 
less to such a degree as to be utiublc to make 
bis own little property (bis £\5, bis £10 
a-ycar, or whatever the original portion of 
£20 was redued to) suffice for his own main- 
tenance — a tresh division, or some other ar- 
rangement capable of answering the some 
purpose. Every birth adds, during the age of 
helplessness, to the sum of burthens: every 
death, by taking from the sum of burthens, 
adds relatively to tbe sum of benefits. Hut 
the addition made to the sum of burtbens by 
infirmity happening to a grown person, is 
much greater than that made by the birth 
of an infant: the adult requires many times 
as much as the infant for his sustenance. 
The portion of the adult, now become help- 
less, was too small to afford him subsistence 
without the benefit of his labour lo improve 
it. Being now incapable of all labour, he 
must either perish, or, to keep him alive, tbe 
portion of other people must be laid under 
contribution tomake up the difference. Here, 
then, comes tbe necessity of a system to an- 
swer the purpose of the present poor-l«* 
with (hi* difference — that for mointtf 



the growing increise of tbe poor. Iherc re- 
nukin none but what nre poor slresdy. The 
diapensationi of equality bave brought back 
the age of virtue — he it lo: but virtue, 
boweverit may diminish disense, will not de- 
stroy it; virtue will not eitirpate the small- 
pox norths contapous fever; virtue will not 
prevent legs nor arui« &am breaking; virtue 
wll not give rubuBtness nor agility to the 
extremity of old age. 

Equality amongst the member! of a eom- 
■uunily — cqimlity, whatever be the standard 
portion — Includes two pdnis: thnt no mem- 
ber shall have more than that portion; and 
that no one shall have \cte. The first of 
these pcnnts is attainable bytbe equaliuilion 
ayitem to great perfection! the latter not. 
To the latter, this pure and exalted lyitem is 
not more competent tiian the present abuiive 
and rorrupt one : it is even muoh leas so. To 
induttry it affords no tiew encouragement; 
on the contrary, it takes from it whatever 
encouragement it hu at present. To what 
purpose should I earn more than the poorest 
of my fellow-dtizenB, when so nmch as I 
earn more than them, so much will be taken 
fi-om me. Neither to idleness or to dissipa- 
tion does it administer any new discourage- 
ment; on the contrary, it gives to both of 
these dispositions encouragement, and that 
the greatest they can receive. Putting idle- 
ness upon a footing of equalily in point of 
future advantage with industry, and dissi- 
pation with frugality, it gives Co each the 
portion of present pleasure with which it is 
attended, clear. Why, so long as 1 have a 



penny left, should 1 refuse the most eipen- 
sive desire its gratification — when, whatever 
I dissipate of my own present stock, tnuat 
be made up lo me &om that of other people? 
To what purpose, while 1 have a penny left, 
should I piflgue myself with working — when, 
so long as I have any thing (o pay, others 
will work for me with pay, uid when I bave 
no longer pay to give them, they must work 
for me without it? 

Here, then, is a perpetual race between 
dissipation and idleness un the one band, and 
that plan of division, whatever it be, by whiA 
the law of equalisation is carried into exMNU 
tion, on the other: dissipation and IdleneM 
continually widening the gap; division of 
property using its best endeavours to fill U 
up. But the pace of dissipation is the pan 
of the racer; the pace of legal division thlt 
of the tortoise. 

AH this while, the members of the coeb- 
munity are divided into two classes: the in- 
dustrious and frugal, slaves toiling for others: 
the idle and prodigal, lords and masters, en- 
joying for themselves. Such would be the 
fruit of the equaiisstion system, while the 
eiecution of il was going on, until a certain 
portion of the national wealth having been 
deb-troyed in a variety of ways, and a certwn 
portion of the national popuhition destroyed 
by B mixture of famine and excess, tbe miser- 
able would awaken from their delirium, curse 
the system and its inventors, and join tbdr 
endeavours to bring back the former state <( 
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PRINCIPLES OF PENAL LAW." 

PART L 
POLITICAL REMEDIES FOR THE EVIL OF OFFENCES. 



CHAPTER I. 



ArrBft Dkving consiilered nfTenm as diaenecs 
in tte boJ)' polidc.t analogy leads ua to re- 
gvd u remeilic* the muaiis of preventing 
and reiialring rhem. 

TlieM temedies may be arranged under 
Ibar classes : — 

1. Preventive Remedies. 

2. Suppressive Kemediea. 

3. Satishclivc Remedies. 

4. Penal Remedies, or simply Punisli- 

fVetvah'tv Rtntdiei The different mp- 

Aodi of preventing a eriiiie may be thus 
oiled. Oflhefe there are two aorts: Direct 
■DctbodB, applying immedialBly to a particu- 
lar oflence: Indirect metboda, conaieting in 
general precautions against a whole class of 

SiqipreMtice RemrJiii, — These are means 
wiirh tend to cause an offence to cease — an 
oflence begun, but not completed, and coit- 
(cquently, to prevent at least a portion of 
theeviL 

Saliifadivi Bemtdiei are those by which 
reparntion is made, or indemnification (pveii 
(o ui innocent person, on account of the evil 
be hai suffered by an offence. 

Penal Brtudia, or simply Punishnents. 
Vben the evil has been made to cease, when 
the party injured has been indemnified, it is 
Mill neceHary to prevent the recurrence of 
rimilar offences, both on the part of the of- 
fender and of every one else. 

There arc two methods by whicb this end 
may be obtained: the one by correcting tbe 
will ; (he other by taking away the power 
to injure. The will is influenced by fear. 
Power is taken away by physical restraint. 
To lake away from an offender the wilt to 
oAend again, is to reforia him ■■ to take 



away the power of offending is to incapad- 
late him. A remedy which ought to act by 
means of fear, is <t (slled a pamshineitl f has 
it. or has it not, the effect of incapacitttling ? 
This depends upon its nature. 

The principal end of punishments is to 
prev<;nt like offences. The past offence it 
only as one pomt ; the fulure is infinite. 
Tlie [Hist offence concerns only one indivi- 
dual ; similar offences may affect every one. 
In ninny cases, the evil committed Is irre- 
parable ; but the will to do ciil may always 
be taken away, because, bow great soever 
the advantage of Ihe offence may be, the evil 
of the punishment may be made to surpass 

These four classes of remedies may some- 
times require different operationii ; loinedmes 
the same operation mil sulKce for all. 

We shall treat in this Book of Direct Pre- 
ventive Remedies— of Suppressive Remedies 
— and of Satistactitive Remedies. The se- 
cond part will treat of Punishments, and tbe 
third of Indirect Preventive Remediea. 



CHAPTER II. 



• The foUnwing work is edited from i 
Tiallei de Lwitlation publishinl by Dumoi 
sod die otiginal HISS, of Bendiam. 
i- See Intnidaction to Morals and Legiilulio 



Befobb an offence is consummated, it may 
announce itself in various manners : it may 
past through degrees of preparation, which 
□fien allow of its being stopped before it 
reaches its catastrophe. 

This part of police may be exercised either 
by powers eonJFerrcd on all persons, or by 
special powers delegated to persons in au- 
thority. 

The powera conferred on all persons for 
their protection are such as may be exercised 
before justice intervenes, and may fur Ibis 
reason be called unifjudicial rnftkadn. Such 
is the right of opposing by force Ihe enecu- 
tion of an apprehended offence ; the seixing 
a suspected person, and keeping him in cus- 
tody; the taking him before tbe judge; tlio 
using force ; the sequestering in respoif 
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bands any tiling supposed to be stolen, or 
wMch niuv be expected lo be destroyed ; tbe 
arresting all the assistants as witnesses ; the 
requiring the aid of every one, in order to 
conduct before the Dugislratct those who 
may be suspeeted of evil designs. 

The obligation of rendering iiuch lervives 
might be impowd, and every ritiien required 
to render them, aa one of the most important 
duties in society: it might alto be well to 
establish reirvds for those who have aaatsled 
in preventing an offence, and delivering the 
offender into the hands of justice. Will it 
be said, that these powers may be abuMd, 
and that individuals might use tbem for the 
purposes at' depredation ? Such danger b 
iinagiiiary. This affectation of order and 
publicity could only oppose their designs, 
and expose them too manifestly to puniab- 

Gcneral Sule. — There is not much danger 
in granting rights which can only be enjoyed 
by an exposure to all the inconveniences of 
Iheir exercise in ease they should not be re- 
cognised. 

To refuse to justiw the assistance it may 
derive from »U these means, would Iw to 
suffer an irrepamble evil, trom the fear of an 
evil which could be repaired. 

Independentlyof these powers, which oufthi 
to belong to nil, there are olhers which only 
belong to magistrates, and which may be of 
great use in preventing offences which are 
apprehended. 

1. Admovition It Ia a simple lesson, but 

given by a judge, cautioning the suspeL'ted 
individual, showing that he is observed, and 
recalling Mm to his duty by a respectable 
authority. 

2. TTircatmiiig This is the same method, 

hut enforced by tfae menace of the law. In 
the first, it is the paternal voice which uses 
the language of persuasion : in the second, it 
is the magistrate who iutimidatcs by the lan- 
guage of severity. 

3. Promitci Teqvind of keeping firim a 

certain place This method, applicable to 

the prevention of nuiny offences, is pnrlicii- 
larly so to quarrels, personal olfeiiccs, and 
seditious prwctices. 

4. ParU'al Baniihnieiit Prohibition to the 

suspected individual to present himself be- 
fore the threatened parly, to be in the same 
dwelling-house, or in any other place in- 
tended as the theatre of the crime. 

5. Sail. — ObligMion to furnish bondsmen, 
who will en^nge to pay a fine in case of con- 
travention of the sepuatlun required. 

6. Esuhlisliment of Guard* for the protec- 
tion of persona or things threatened. 

7. Sei2iiT< of arms or other instruments 
intended to be employed In the apprehended 

Besides these general methods, there we 



police and adiuinistration. I'he choice of 
these methods, the occasion, the manner of 
applying ihem, depend upon a gteal number 
ik circumatances ; on the other hand, they 
are sufSeiently simple, and Dlmost always 
painted out by the nature of the ease. In 
case of injurious defamation, the writings 
may be seized before publication. With re- 
spect to unwholesome eatables, liquors, or 
medianes, they may be destroyed before thg 
are made uw of. Judicial visits and ii 
tions mny serve to prevent feiuds, cli 
line acts, and smuggling. 

These kinds of ouet rarely admit of _ 
rise nJes. Much must necessarily be \eti 
the discretion of the public officers and 
judges; but the legislator ought to give them 
instructions, to hinder the abuse of their ar- 
bitrary powers. 

These instructions should be framed upon 
the following naiims; The more rigorous 
the means employed, the more scrupulous 
should they be in their use. More may He 
done, in proportion to the grandeur of the 
offence apprehended and its apparent pro- 
bability — in prupoi-lion also as the offender 
appears more or less dangerous, and as he 
has greater or less means of accomplishing 
his evil designs. 

There is one limit which ought never to 
be n<^lected: " No method of prevention 
should be employed, which is likely to cause 
* greater niiscbief than the offence itself." 



CHAPTEH in. 
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H*TiNa treated of suppresMve remedies, that 
is to ny. of the methods of causing offences 
to cease, let us see what are the offences 
which ciin thus be made to cease, for all hare 
not this capacity, and those which have, have 



to admit of tbit intervention of ju 
all offences have not this duration! wme 
have B transient effect ; the effect of others is 
permauent. Homidde and rape are irrepa- 
rnhle : theft may last onlya moment: it may 
alto lost forever, if the thing stolen have been 



istinguish the circum- 
stances under which offences hare a greater 
or leas duration, because they affect the sup- 
pressive methods which are applicable lo 
them respectively. 

I. An offence arquiret duration, by the 
simple conlinuanee of an act capable of ceas- 
ing at each moment, without ceasng to have 
been an offence. The detention of a person, 
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tb concealment of any tiling. Hte nffenrea 
ofthis n«ture. Firit cUss ul'cbruiiic oflenues, 

2. Ii the dntfrn to commit an otTencc, re- 
garded M an offenre ? it ia dear, that the 
continued dvaiffn will be u continued otTenw. 
This cliuie of ofil'iireti may coincide with the 
fomer, et inleHtione piraiilmlp. 

Among oilier oflcnces which poseeu du- 
ntion, are the greater number of negative 
oSnicei, of those which coniiitof ooiisaions: 
sot to proWde rorthenoutiBhmeiilofa child 
with niiich one i> chargeable : not to pay his 
debUl not to (urrender to justice i not to 
dbeover bi* accomplicei ^ not to put an in- 
ffividual into possession of a right which 
belongi to him. Third daaa of chronic of- 

4. Tbere are some corporeal works, of 
vbidi tbe existence is a prolonged offence: 
A DwmifiKture injurious to the health of a 
Dei^bourhood ; a building wbich obstructs 
a road: a bank which contracts the course 
of a river, fcc. Fourth class of dironic of- 
fenceB. « operc maninte. 

5. The productioni of tbe mind may pos- 
KM tfae same character, through the interven- 
lion of printing. Such are libels, pretended 
UitoriM. alarming prophecies, obscene prints ; 
in ■ word, every thing which presents to the 
ere* of the dtiieni. under durable signs, 
idcM which ought not to be presented to 
■Imb. Fifth elaia of chronic offences, er 
uripto tt mmHibai. 

6. A liain of actions may possess a cha- 
racter of unity, in virtue of which, be who 
pcribtnu them is said to have contracted a 
babil. Such are Ibc coining of money ; of 
tbe processes prohibited in a manufacture; 
anit^Hag in general. Sixtb class of chronic 
d fc p ee i, ei katnta. 

7. There is a kind of duration in certain 
oAuMi. the which, though they differ among 
themselves, take a character of unity, irom 
the ooe baving been the ocrasioii of the 
otker. A man having committed waste in 
a garden, beats the proprietor, who comes to 
opfoae him ; he follows him into the house, 
niralts his bmily, destroys his furniture, 
Uh hia favourite dog, and continues his de- 
fn^tiont. Thus an indefinite scries of 
eAtteea is foimed, during the eondnuance 
of nhkA, opportunity may occur for the in- 
lenrention ol justice. Sevenib class of 
Tronic offences, tx occatione. 

8. There is a kind of duration in Che ca.ie 
of mMijt oAenders, who either, with oi with- 
out concert, pursue the same object. Thus, 
of ■ ronfiised oiiiture of acts of destructiou, 
throUB. verbal and personal, injuries, insult- 
inf (Tin and provoking ctamours, is formed 
the sad and terrible compound called tumult, 
riot, inmrreclion — forerunners of rebellion 

Vot-L 



and evil wars. Eighlh clas^ of chronic of- 

Chronic offences are liable to have their 
catastrophe. The projected offence termi- 
nates in the consummated offence. Simple 
corporal injuries have for their natural ter- 
mination, irreparable corporal injuries and 
homicide. With respect to imprisonment, 
there is no crime which it may not have for 
its object ; to unloose an inconvenient matri- 
monial connexion — to accomplish a project 
of seduction — to suppress a testimony — to 
extort a secret — to hinder the recluming of 
property — to obtain forced assistance in an 
outrageous enterprise; — in a v/md. impri- 
sonment may always have some particular 
catastrophe, according to the deugti of tfae 
offender. 

In the course of a criminnl enterprise, the 
end may be changed is well as tbe means. 
A tbief surprised may, from fear of punish- 
ment, or regret for having lost the fruit of 
his crime, become an assssBin. 

It belongs to tbe foresight of the judge to 
represent to himself, in each cose, the pro- 
bable catastrophe of the offence commenFed, 
in order to prevent it by a prompt and well- 
directed interposilJan. In order to determine 
the punishment, be ought to regard the in- 
tentions of the offenders ; in applying pre- 
ventive or suppressive remedies, he ought to 
regard all the probable consequences, as well 
those which have been intended, as those 
wbicb hive been neglected or unforeseen. 

CHAPTER IV. 



The different kinds of chronic offences re- 
quire different suppressive remedies. These 
suppressive means are the same as the pre- 
vcTitive means, of wbich we have already 
given a catalogue. The difference lies only 
in the time of their application. 

In snnic cases, the preventive means cor- 
respond so exactly with the nature of (be 
offence, that it is scarcely necessary to point 
them out. It is clear that injurious imprison- 
ment requires liberation — that theft requires 
restoration in kind. Tbe only difficulty is to 
know where to Hud the thing or tfae person 
detained. 

There are other offences, such as seditious 
mobs, and certain negative offences — in par- 
ticular, tbe non-payment of debts, whirh 
require more far-fetched means for their sup- 
pression. We shall have occ*«on to examine 
these under their proper heads. 

Tbe evil of dangerous writings is more 
difficult to suppress. They hide themselves 
— they re-appear ; ihey spring up with new 
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vigour afier tke mint rigorouii proieriptions. 
We shall lind unoog the indirecl mtllwdi, 
thote which are most efficacious in oppnging 

Gieaiei latitude muiit he left to Ibe ms- 

gitUtte with respect U> suppressive means, 
than with reapcrt to preventive means. The 
reason i« clear. U an oSence to be lup- 
preued ? there is a crioie already proved, 
and a punishment appointed in consequence ? 
NotMng Is risked in auking it cease. «> long 
OS what would be done for its punishment is 
not eiceeded. Is an offence to be prevented? 
too many scruples con hardlji be felt -, there 
may be notuch utfence in agitation ; it may 
be attributed to the wrong person ; it may 
be that the individual auspceted acts only 
with a good intention, and, instead of be- 
coming culpable, will stop of himself. All 
these poaaibilities require a more gentle and 
regulated procedure, in proportional Ibe ap- 
prehended crime ia problematical. 
Particular mcom for prtvtnlbij or aappresi- 
ing iUegal detention or deportation^ 
Theae meana may be reduced to tht fol- 
lowing precautions : — 

1 . The keeping a regiiter of all places in 
which persons are conlined. without their 

and idiots, and private housca into which in- 
valids of this class are received. 

2. The keeping a register of the cause of 
the detention of each prisoner ; the not per- 
mitting the detention of a madman but aifter 
a judicial consultation of physicians, signed 
by them. These two registers, preserved in 
the trihunala of each diatrict, should be pub- 
licly eiposed. or at least allowed to be freely 
consulted by every body- 

3. To determine upon some signal which 
should, as much as possible, be in the power 
of every person who is carried off, to the 
effect of authorizing; the passers by to call 
the rarishera to account ; to accompuiy 
Ihem if they declare that they wish to carry 
thi prisoner before the judgea; or to take 
them thither themselves, if they have a dif- 

4. To grant to every one the right to ap- 
ply for the opening of every bouse in which 
he suspects that the person he Ceeks for is 

detained agaioit his will. 
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In England, in the case of seditious mobn, 
they do not begin with military aasaasina. 
tion ; warning precede* punishment ; martial 
law is proclaimed, and (lie aoldier cannot act 
till after the m^iatrate has spoken, 
llie intention of this law ia eicellent 
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d with it 



II correspond 
magistrate is to go into the midit of the tt 
mult, and read a long and tiresome formula 
which no one understands: and woe be to 
those who, an hour afterwards, are in that 
placel they are declared convicted of a cb|u- 
lal olTence. This statute, dangerous K 
innocent, difficult to be eiecuted ag 
the guilty, is a compound of weakness 
violence. 

At the moment of disorder, the presenesT 
of the magistrate ought to be annoimced by 
some extraordinary sign. The red Jlag, ao 
fiimoua in the French revolution, had a great 
effect upon the iroafpnation. In the midst 
of clamour, the ordinary means of language 
ilo not suffice. A multitude can only use 
their eyes : their eyes should therefore be 
addreascd. A apeech requires attention and 
silence, but visible signs hare a rapid and 
powerful operation: they speak the whole 
at once; they have only one meanint;. which 
cannot he equivocal: an intentional noiic, 
a concerted report, cannot prevent their 
effect. 

Besides, words lose their influence from a 
crowd of unforeseen circumstances. Is the 
speaker hated, the longu^e of justice be- 
comes hateful when uttered by him? His 
character, his behainour. his first appearance, 
are these ridiculous ? this ridicule cslemls to 
bis Ainctions, and degrades tbcm>-anu[her 
reason for speaking to the eyes by respect- 
able aymbols, which arc not subject to the 

But aa it may be necessary to add words 
to signs, a speaking trumpet is esamtially 
necessary. Even the singularity of tbit in. 
Elrumcnt would contribule to give mora 
eclat and dignity to the orders of justice, by 
removing all idea of liuniliar coiivcrution, 
by impressing the conviction that it was not 
the «mp1e individual himself who was heard, 
but a privileged minister, the herald of the 

This method of making one's self beard at 
a distance, has been long employed at tea, 
where distance, the noise of the ivinds and 
the waves, have made the weakness of the 
voice sensible. Poets have often compared 
a people in commotion to the aea in a storm : 
ought this analogy to be acknowledged only 
as a source of amusement? It would be of 
much greater importance in the hands of 

The orders ahould be in few words — no- 
thing which appears like ordinary discourse 
or diacuaaion — no reference to the king — 
but to justice alone. 1'he head of the stale 
may he justly or unjustly an object of arer- 
uon — this aversion may even be the cause 
of the tumult: to recal this idea would be 
to inflame the pasiions, instead of calming 
tbem. If he be not odious, why expose him 
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lo tlie linlNlily of becoming hi? Every b- 
vour. every thing wfairh bran Ihe chtnelnr 
of bcnevolenpe. ougfat lu be rvpreFenteil u 
the work of the father of bii people. All 
rigour, all •cti of severity, need be attri- 
buted to no one. The hnntl which tctt may 
be artfully hidden. They may be thrown 
upon name creature of the imagination, aome 
■iiimaleij ahnraction — auch aa juatiee, the 
* u of iieecaaity and mntbrr of peace. 
mm ought aiyrayi (o fnr. but never 
Wmd iriiD alway* deaerve their &r>t 
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What is satisfaction? A benefit received in 
(onsideration ol' an injury. If it refer to an 
offeaee, ntiafoction is an eiiuivalent given to 
s party injured, on acniUDt of the injury be 
liia sulfrred. 

Satisfaction is /ibnar]!. when, upon adding 
tip the two Eums — -the one of the evil euf- 
fered. ibe other of the good received — the 
value of the second appears eiual to the 
value of the first. 



to the p»rty injured. Does the reparation 
want any tlung in value to make it equal in 
value to the evil? the eUisfoction is only 
partial and imperfect. 

Satistrtion has two aspect! or two bran- 
ches: the psit and 1hc/ii(urr. Satisfaction 
for the post ia called indemnification ; latia- 
laetion for the future eonmsta in making (he 
evil of the offence to cease. Dors the evil 
cease of itKlf? nature eierciacii the funcdoni 
vf justice, and the trihunBls have nothing in 
ihia reipen to do. 

Has a aum of money been stolen? so UKm 
as it is restored to iti ovmer. satisfaction 
for the future is complete. It remains only 
to indf iniiify Mm for the past, for the tempo- 
lary loss he has experienced during the eou- 
tinuance of th«' crime. 

But with respect to a thing wasted or 
deatroyed. sstlabction fiir the future can 
only hive place by giving to the psrty in- 
jured Kimething similar or equivalent. 5a- 
tislaution for the past cuiisiats in indemni- 
fying Mot for the temporary privation. 

CHAPTEE VII. 



SlTlSTACTloN is nHclsary in order to cause 
tbi! evil of the first class to cewe, and re- 
caiiUiliih every thing in llie condition it woi 
in twfiu'e tlw oHence; to teploco Iha indivi- 



dual who has Buffrrcd in the hiwful condition 
in ivbich he would havf been if the law had 
not been violated. 

Satisfaction is still more noceisaty in order 
Uicauie Ihcenlof tbeaecond class to eea^-t 
pimisbment alone does not effect thif. It 
tends, without doubt, to diminish the num- 
ber of offenders; but this number, though 
diminished, cannot be considered as null. 
The examples of crimen committed more or 
loB publicly, will excite more or less of up* 
prehension. Earb observer will there tec a 
chance of sufleting in bis turn. Is it wiitlied 
that this feeling of dread should disappear L' 
it is neceaaary that satishution should follow 
at constantly aa punishment. If the crime be 
followed by puiushmenl without satisfaction, 
so many offenders punished, so many prnafi 
that the punishment is inefficacious, ami con- 
sequently so much alarm which presses on 

But we must make one esaentinl observa- 
tion here. In order to take away the alarm. 
it is suRicient that (he vatiifoction should 
appear complete to the eyes of the observers, 
when it may not be so to the eyei of the 
persons interested. 

How shall we judge if the satis&ction be 
perfect, with respect to him who receives it? 
The balance in the hands of paasion will 
always incline to the ude of interest. .To 
the miser you can never^ve enough: to the 
revengeful, the humiliation of his adversary 
never appears sufficiently great. It is neces- 
sary, then, to imagine on impartial observer. 
and to regard aa sulGeient the satiafacliou 
which would make him think that, for such 
a price, he would hardly regret to receive 
tueh an injury. 

CHAPTER Vlil. 



Six kinds of satisfaction may be distinguished : 

1. PeeuHiarji Satit/aelion The means of 

procuring almost all pleasures, money is an 
elDcadous compensation for many evils ; but 
it is not alwnysinthe power of the offender 
to furnish it, nor agree^lc to the party 
odended to receive it. Offer an offended 
man of honour the mercenary price for on 
insult, it is a new affront. 

2. ilHlif ud'na ('■ (I'luf. — This satisfiietion 
ronsitts either in restoring the thing which 
has been taken away, or in giving a Uke thing, 
or an equivalent, fnr that which has been 
token away or destroyed. 

3. AtlalatiFc SalitJkaiaH — If the evU re- 
sult from u falsehood, from a false opinion 
with ri^spect to a point of laci, the satisfac- 
tion is completed by a legal attestation of its 
truth. 

4. BvnoTars SMi>faeti<m. — AnoperatioD 



which has for its object either to m&inti 
or rc-Mtabliab, in favour of an individual, 
portion of honour, that the offFiii^e of which 
he has been the object bas made him lose, 
or run the riik of loBing. 

5. Vindictive Sadi/fltd'oa. — Every thing 
which inflicts a manifest pain upon the offen- 
der may yield a pleoaurc of vengeance to the 
party injured. 

C. SubUilvtine Saliifaflion — or wtisfac- 
tion at the expense of a third party ; at 
when a person who has not commit t* " 
crime finds himself reaponiihle in his 
tune for him who baa committed il. 

In detefmining the choice of the kind of 
Mtiifiurtion to be granted to an injured party, 
three things should be ronsideted : tbe/aci- 
litg of liiriiiahing iti the nature of the evil 
to be compenialed ; and the feelings which 
may be supposed to belong to him. We sfasll 
soon recur to these ditferent heads, for (hi 
purpose of conudering (hem more at large. 
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So marh sa the ntisfiu^tion wants of being 
complete, so much evil remains without 
remedy. What is reqiiired to prevent deli. 
dency. in this respect, may be reduced to 

I. The evil of the olTence must be followed 
in all its parts_-in all its consequences, that 
the satisfiution may he proportioned to it. 

With respect to irreparable eorponU in- 
juries, two things should be conudeted ; a 
means of enjoyment, a means of subastence, 
has been taken away for ever. It is not 
possible to bestow compensation in kind, 
but it is possible to apply to the evil a per- 
petually recurring gratification. 

With respect to homicide, it is necessary 
to consider tbe lost sustained by the heirs of 
the deceased, and to make compensation for 
it, by a gratificBtion once paid, or periodically 
paid during a longer or shorter time. 

With respect to an offence against pro- 
perty, we have seen, in treating of pecuniary 
wtisbction, all that it is neccssBry to observe 
to make the reparution rise to the amount of 
the loss. 

3. In case of doubt, make the balance in- 
cline in favour of him who has suffered the 
injury, mtber than of dim who has done it. 

All the accidents should be placed to the 
account of the offender: every satisfaction 
ought to be rather superabundant than de- 
fective. If superabundant, the eicess can 
only serve to prevent like offences, in the 
character of punishment : if defective, the 
deficiency slways leaves some degree of 
alarm i ajid, b crimn bf enmity, all tbe evil 
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lubject of triumph for 



Laws have every where been imperfect 
upon this point. On the side of punishment, 
excess has been little dreaded: on tbe side 
of sstisfadion, little trouble has been taken 
with reference to deficiency. Punishment. 
an evil which when in excess, is purely mis- 
chievous, is scattered with a lavish hsndi 
whilst sstisbction, which altogether pro- 
duces good, is given Viith ■ grudging parsi- 



CHAPTER X. 
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The certiunty of satisfaction is an essentisl 
branch of security. Whatever diminulion 
there is in this respect, is so much security 
lost. 

What should be thought of those laws 
which, to the natural causes of uncertainly, 
add fiictifioua and voluntary ones? It is lo 
obviate this defect tbst we lay down [be 
two following rules :— 

1, Tbe obligation of satisfying shall not 
be extinguished by the death of tbe part; 
injured. What was due to tbe deceased on 
account of satisfaction, remuns due to his 

To make tbe right of receiving satiefiurtion 
depend upon tbe life of the individual in- 
jured, would be to take from this right a part 
of its value : it is the same as if a perpetual 
rent was reduced lo a life annuity, lis en- 
joyment can only be oblfflned by a process 
which may occupy a long time. As regarrin 
nn aged or infirm person, the value of this 
right declines with himself; as regardaadying 
person, this right is worth nothing. 

Besides, if you diminish the certainty on 
tbe side of satislaction, you increase in the 
delinquent the hope of impunity. You show 
him, in perspective, a period at which he 
may enjoy the (ruit of his crime : you give 
him B motive for retarding, by a thousand 
obstacles, the judgments of the tribunals, or 
even for hurrying on (he death of the party 
injured. You at least put out of ibe pro- 
tection of the Uws, the persons who have 
need of tbe greatest care — the sick and the 
dying. 

It is true, that supposing the obligation to 
render satisfaction e( tin ct by tbe death of the 
party injured, the oJfenrfer may be subjected 
to another punishment ; but what punishment 
would be so suitable as this ? 

2, Tbe right of the party injured shall not 
be eilinguished by the dealb of the offender, 
or of (he author of the damage. Uliat was 
due Irom him nn account of satisfaction. 
shall be due from his heirs. 

To determine otherwise, would be again 



P*«T L] 



PECUNIARY SATISFACTION. 



373 



loiUroiniih this right, and to encourage crime. 
Thkla iDBn, because hit death is near, ihoulil 
nMiunit an injustice witbout any other object 
IhiD the sdvanlage of his children, U a case 
nhieb is nut very rare. 

It may be said, that if the party injured 
be ntistied afler the death of the oOender, it 
is by an equal suffering imposed upon hii 
hnr. But there is a wide difference. The 
expectation of Che party injured is a clear, 
preciie, decided eipectation, firm in propor- 
tion to his confidence in the protection of 
the Uwi. The expectation of the beir is 
only a va^e hope. What is it> object? Is 
it the entire inheiitance? No: It is only 
Ibe unknown net produce, after all legitimate 
deductions. That which the deceased might 
hare ipent upon his pleuuree, he has spent 
upon Us misdeeds. 
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THSks are hi 



n which pecuniary 

d by the natureofthe 

oAenee ittelf: there are other coses in which 

it ii the only one allowed by the circum- 

ftanwi. It ought to b« preferred on the 

greatelt effect. 

Pecuniary satisfaction is at its highest point 
«f«iitabUily in the cases in which the damage 
nMained by the party injured, and the ad- 
fmtage reaped by the offender, are equally 
<rfa pecuniary nature, as in theft, peculation, 
w wd BXUrtion. Tbe evil and the remedy ore 
^^^MMBeouf — the compensation may be 
^^^^^^feniMaured by the loss, and the punish- 
^^^^Hl tbe profit of the offence. 
^^^^HPfpeciei of utiabction not so well 
^^^^^BM when there is a pecuniary loss on 
ide, without any pecuniary prolit on the 
; as in waste, on accountof enmity, by 

IT hy accident, 
la still Ins well founded in tbe Cases in 
«Uch neither the erit suffered hy the parly 
injured, oor tbe advantage reaped by the 
Bfthor of the crime, can be valued in money ; 
M in injuries which relate to honour. 

The more a method of satisfaction is found 
iaMIinBlensurable with the damage — the more 
a BEtbod of pimishmcnt is found incommen- 
Bvable with the advantage of the offence — 
lie more are they respectively liable to lose 
iharajm. 

Tbe ancient Roman law, which awarded 
* ttown as an indemnification for a box on 
ibe ear, did not provide for the security of 
honour. The reparation had no common 
niCMure with tbe outrage, its effect was 
feficarinus, whether as satisFaction or ua pii- 
lithmcnt. 

Thete Btm etitta an Eng-lish law which is 



a remnant of barbarous times : manail mi- 
ligia turia. A dau^ter is eonndered as the 
servant of her fiilber. Is she seduced, the 
father can obtain no other satisbctian than 
a sum of money, tbe price of the domestic 
services of which it is considered that he 
may be deprived by the pregnancy of his 
daughter. 

In personal injuries, a pecuniary indemni' 
fication may be suitable or not, according to 
the fortunes on the one side and the other. 

In regulating a pecuniary eatis&ction, the 
two branches of the pati and of tbe falure 
ought not to be forgotten. Satisfaction for 
the future consists simply in making the evil 
of tbe offence to cease : satisbction for the 
past, consists in Indemnification for the wranj; 
suffered. The payment of a sum due is sa- 
tisfaction for tbe future ; the payment of tlie 
interest accrued on this sum is satisfaction 
for the past. 

Interest ought to accrue from the moment 
the mischief which it is intended to com- 
pensate happens ; from the moment, for ex- 
ample, from which the payment due has been 
delayed — or the thing has been taken, de- 
stroyed, or daronged — or the service which 
ought to have been rendered has been ne- 
glected. 

Interests granted on accountof satisfiiction 
ought to be higher than the ordinary rate of 
commerce, at least when evil intention is 
suspected. 

This excess is highly necessary : if tbe in- 
terest were only equal, there would be many 
cases in which the satisGiction would be in- 
complete, and other coses in which a profit 
would remain to the delinquent ; a pecuniary 
proQt, if he have wished to procure a forced 
loan at the ordinary rale of interest ; a plea- 
sure of vengeance or enmity, if he have wished 
to hold the injured party in a state of want, 
and to enjoy his distress. 

For the same reason, compound interest 
ought Co be calculated ; that is to say, the 
interest ought to be added to the capital, 
each time that the interest ought, according 
to custom, to become due, since tbe capital- 
ist, at tbe expiration of every such term, 
might convert bis interest into ca|HU], or 
derive some equivalent odvontage from it. 
Leave this port of the damage without sa- 
tisfaction, there will be, on the part of the 
proprietor, a loss, and on the part of the de- 
linquent a gain. 

Among co-delinquents, the expense of the 
satisfiidion ought to be divided among tbem 
according to their fortunes, except when this 
division ought to be modified according to 
the different degrees of their criminality. In 
truth, the obligation to make satisfaction in 
a punishment, and this punishment would lie 
on the pinnacleof inequality. if co-deiinquenls 
of unequal fortunes were taxed equally. 



CHAPTER Xll. 



Restitution in kind is prindpally of im- 
porMnce with re^^rd to things whii^ possesi 
■ value in aflection.' 

But it ou^bt to be made on all octuions, 
if possible. Tlie law ought to vnaure to me 
every thing which is mine, witliput forcing 
mc to arcept equivolf nts, which are not even 
inch so «oon as I dislike them. Without re- 
»titution in kind, iccurity is not complete, 
t wciirity i« there for the whole, when 



there is i 



I security for iny part ? 



A thing taken av™y. either honeslly oi 
diabonestly, may hnvc pasted into the hands 
uf an honest acquirer. Shall it be restored 
lo the firet proprietor ? shall it he eontinued 
in the posaeiuon of the second ? The rule 
is simple : it ought lo reoiain with him who 
inBy be presumed to have the greatest af- 
fection for it. Now this superior degree of 
affection may be ewily presumed Irom the 
relation which hu been borne to it, fi-om the 
time that it hss been pos>ca>ed, &ain ibe ser- 
vices which have been drawn from it, from 
the care and expense which it has cost. 
These indications commoidy unite in favour 
of the true original proprietor.f 

The preference is equally due to him in 
■be cases iji which there is any doubt ; for 
these reasons: — I. The last proprietor may 
have been an accomplice, without the proota 
of this complicity having been obtained, b 
the suspicion unjust? Formed by the law, 
and not by the man, hearing upon the spe- 
cies, and not upon the individual, it does 
not produce any impeachment of honour. 

2. If the acquirer be not an accomplice, he 
may be culpable from negligence or temerity. 
either by omitting tbe ordinary precautions 
for verifying the title of the vender, or by 
giving too easy a behef to slight indications. 

3. With respect to weighty offences, such 
as violent robbery, it is proper to give tbe 
(irefercnee to the tirst possessor, in order to 
ttrengtbrn tbe motives which engage him in 



Ividuala-'dc 

liositio, irictuns, m 

music: in fad, all U: 

i- If ll refci to a 
reimducea, ■ ' ' 

rioriiy of aScclion will be fbund wiUi ntpta to 
■hefniiu and ihr prodncUj as the trine of a par- 
ticular vine, the foal of ■ IiTourite hone, Ace 
HoweYtr, ihe preteniioos of the anterior pio- 

C'elor have not hi much force in this cue, a* 
the otliei. The lul piHHWir it only the 
tcaml proprielot' of die aiuiiial Or thiiiK which 
ices, but h* u lini proprictur of llie jim- 



pursuit of the affcndcr. t. [las the spolia- 
lion arisen from malice ? to leave the thing 
in the possession of any one besides the stript 
proprietor, would be to leave tbe offendei in 
possession of tbe profit of his crime. 

A purchase at a low price ought always to 
be followed by restitution, on the price be- 
ing repaid. This drcuinstanre, if it do not 
prove complicity, is at least a strong pre- 
sumption of dishonesty. The buyer could not 
hide from himself the probability of an of- 
fence on the part of the seller; for that which 
causes the low price of stolen goods, is tbe 
danger of laking them to an open market. 

When the acquirer, being deemed inno- 
cent, is obliged, on account of tbe dishonciiy 
of the seller, to restore any article to the 
original proprietor, this ought to be accom- 
panied by Ibc payment of a pecuniary equi- 
valent, regulated by the judge. 

The simple expense of keeping — for itill 
stronger reasons, improvement* and ei:tra> 
ordinary expenses — ought to be libcraUy 
repaid to the posterior acquirer. This is 
not only a means of promoring the general 
wealth ; it is also tbe interest even of thu 
original proprietor. According as this in- 
lily is granted or refused, the improve- 
of the article is either promoted or 
hindered. J 

Neither the original proprietor, nor the 
posterior acquirer, ought to gain at the ex- 
pense, the one of the other : the loser ought 
ive recourse for his indemnity, in the 
instaiice, to the delinquent, afterwards 
le subsidiary funds, of which we shall 
hereafter speuk.li 
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has fallen into hii 
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lid be difficult t 
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or thing which 

rbat he should 

Lll the good he docs m it, 

iiiitv It would beponaible 

cured by ofTering a reward, 
! many cases in which i< 



I lose a horse worth thirty pounds; yoo buy 



"ligedlogiveit 



lu 



trom the sdler my ten 
pounctt, and on tiii default I ought to have relief 
from the public treasure. But if , instead of ad- 
judging the hone to me, it had been ai^udged 
o you (whidi mlchi be reuonsble under ccr- 
aiii drcunuianccs.) ihcu you niigbl to bt obUged 
D pay me liis full value, otherwise lam made lO 
lufTcT a loss, >n order lo pmcure a gain for you. 
But in this case, you have youi teniidy againtl 
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1 identical restitution is iinposeiblv. 

ion of ■ similar thing ought, m fu 
pMoble, to be sutntituted. Suppoie U 
me roeSali of the mine die : the poweaior 
of one of Iheni, «fter h«iiing got poBsession 
of Ihe other, eithri b; negligence or design, 
dnlrajs or lo»9 it. The bett ratiafifHinn 
in tliitL ome, is to IransTer the med&l which 
belong* to hiiD, to the party injured. 

Pecuniary latiitiwlion. in offencei of tbia 
lui>d, is apt to be found insiilRcient, or even 
null. Value m affection i» rarely appreciated 
by third persona. It requires a highly en- 
lightened benevolence, an uncommon philo- 
K^y, in order to syRipathize with tastes 

Tbr Dutch floriit. paying in pounds of gold 
for a tulip bulb, nmiles nt Ihe antiquary who 
purchases at a great price a ruaty lamp.* 

Legislators and judges have often thought 
like the vulgar; tbey have applied unpotisbed 
rules to whit demanded ■ delicate discem- 
rnemt. To offer, in certain eases, an indem- 
nification in money, is no satintiiction — it is 
insult. Would gold he taken for the portrait 
of a beloved object, if stolen by a riviil ? 

Simple restitution in kind lesvvs a deS- 
eimcy in the satisfartion, proportioned to the 
value of the enjoyment lost during the con- 
tinuance of the offence. How shall ihisvslue 
be estimated ? This will be made clear by 
anexample. A statue bui been illegally taken 
■way : iJiis statue, sold by auction, would 
fctcb one hundrcJ pounds, according to the 
ojriniun of the best judges. Between the 
(alting uway and the restitution, a year hat 
elapsed: tlie interest of money is five per 
rani. I place tji the head of sacisfsctian for Ihe 
past, ordiimry interest, five pounds', for penal 
interest (aecording to chap, xi.) say two and 
a half; total, seven pounds ten shillings per 

In valuing interests, the deleriontian, 
whether accidental or necessary, that the 
abject may have undergone in the interval 



!rty of the offender, i 






uie pn^ierty of tli 
agaiiwt the publii 

* Some VEais ago a Canary bird gave rise to a 
lavnul beiare one of the Parliamenu in Prance 
A jODtnaliit, oho ha* given an account of it, 
■T^'iT^ himvlf at the eipensc of both parties, 
snd lennied the whole atfair as ridiculoiia. I am 
OM of bis c^nion. It is imagination which gives 
du^ value m the objects we esteem moai pre- 
daa. In laws made solely in accordance with 
die aniirniil opinions of men, can too marked 
n be made lo the preservation of every 



wUdi «e hate reared, which we have beeoini 
aMUMonied to, and whoae whole affections an 
■xed on u*, to be forgotun ? This suit, so fri' 
•oloBB in the eyea of Ibe journalist, wai onl) 
■oa •rnona. since one of the parties aacrilicnl u 
k, ■» mlv hii money, but lii'> ptobily and hii 
kMaui. All object alcenmi at such a nrici 
a be called a bagaieUc. 



between ihc commission of the offence and 
Ihe tact of restitution, ought nut to he ne- 
glected. The statue may not necessarily 
have lost any thing, but a borse of the same 



terioration, year by year, according to the 
nature of the object, is one of the articles 
seeded in the library of justice. 

CHAPTEK Xlll. 



This method of catisfaction is particularly 
adapted to crimes of talsebood, from which 
any opinion results prejudicisl to an indivi- 
dual, without its being possible to estimate 
the amount of the damage OT its extentt or 
) effects. So long as 
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actual or probable evil: then 

method of stopping it; tbal is, esUblrshing 

the contrary truth by evidence. 

The enumeration of the principal offences 
of falsehood will naturally Gnd a place bere. 
1 . Simple BUittal iKJuriet, cnniisling is spread- 
ing false alarms : for example, tales of appa- 
ritions, ghosts, vampires, sorcery, demoniacs, 
poisesHons, be. ; false reports of a nature to 
Gil any individual with fear or sorrow: pre- 
tended deaths, had conduct of parents and 
relations, conjugal infidelity, loss of goods, 
&c. : Gtlsehuods likely to alarm a more or 
less numerous class ; an reports of pestilence, 
invasion, conspiracy, incendiarism, fcc 

2. O^ences osaii«Irepu(fl(ioB, among which 
may be distinguished many kinds. Positive 
dt/amation, by facts set down, or by ingenious 
libels. Weakening ef reputation, which con- 
sists in weakening what cannot be destroyed ; 
in hidiiit; from the public, foi example, a cir- 
cumstance which would add lo the ecUC of 
a celebrated action. Interruption of reputa- 
tion, which conusts in suppressing a lad, 
concealing a work honourBble to a cert«a 
individuaj, or m taking from him the oppor- 
lunity of distinguishing bimscif, by causing 
an enterprise Ui be regarded as impossible or 
accomplished. Unrpation of repMtation : 
All plagiarism, whether by authors or artists, 

3. Fraudulent acquisition. — Examples: — 
False reports, for the purpose of stock-job. 
bing; false reports lo induence the price of 
the negotiable securities of any commeraal 
company. 

4. Ditlurbaitce of the cnjoifnieni of tAe 
ights attacked to a domestic or eioil condition. 
- Example : The denying to the rigfat pos- 

' of his condition! of s 



iisbnnd with n^ 

'' wife with respect lo a certain man — 

lild with regvdto a certain man or woiiii 

le uttribuling falsely a like condition 
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line's self; the srting u Iklfehoad or tbe nine 
kind witb respect Ui any civil condition ur 
pcivilc^c. 

5. Hindering acqMitiiio» Hindering a 

min from acquiring or Hullin);, by foibe re- 
ports ; disputing the valui: c^ any thing or 
the right to sell it : hindering a person ft-om 
acquiring a certain condition, as marriatri!, by 
&l>e reporfi. which Cause it to be deferred, 
or not to take place. 

In all thesei^aes, the arm of justice would 
be poweriess; fori^ible melhoda would be in 
vain, or imperfect. The only eincacious re- 
medy ii an authentic dedsratjon which de- 
stroy* the fslsehood. To destroy the error 
— to public the truth — these are funct^ona 
worthy of the highest tribunali. 

What form ou^t to be gi»en to atlenta- 
tive aacisAclion ? It oiay be vnried according 
to all the tnethoda of publicity; printing 
and publication of tbe judgment at the ex- 
pense of the delinquent i placards distributed 
at the choice of the parly injured ; publica- 
tion in tbe national aiid foreign journals, Ac. 

The idea of this salisbelian, sositnple and 
so useful, has been derived from French ju- 
risprudence. When a man had been calum- 
niated, the parliam ents almost al ways ordained 
that the sentence wbich re-establiehed his 
reputation abould be printed and placarded 
at the expense of the CAlumnlator. 

But why oblige the delinquent to declare 
that he luu uttered a lie, and publicly to 
recognise the honour of the party injured ? 
This plan was bad in many respects : it was 
wrong to prescribe to a man the cxpi'eseion 
of certain sentiments which might not be his 
own, and to risk the judicially eommanding 
a lie. It was also wrong to weaken the re- 
paration by an set of constnunt ; for. finally, 
what does a retractation made at the com- 
mand of justice prove, but the weakness and 
the fear uf him who pronounces it ? 

Tbe delinquent may be the organ of hie 
own condemnation, if it is judged proper to 
MLgmcnt his puni^uncnt : but this may be 
done without deviating from the exact truth, 
providedthat the formula which is prescribed 
lo him, eiprasBei the sentiments of justice 
as being those of justice, and not as hih own. 
" The court has judged that I have advunced 
a ralteboodi — the court has judged that 1 
have swerved from the character t^ an honest 
man ; — the court has judged that in all this 
affair my adversary has behaved as a man of 
honour." This is all that concerns the pub- 
lic and the party injured : it is a sufficiently 
brilliant triumph for the truth, a humiliation 
BuSicienlly great for the guilty. Wliat would 
be gained by obliging him to say — " I have 
uttered a lalsehood; — I have swerved from 
the character of an honest mani — my adver- 
sary has behaved as a man of honour ?" Thu 
dcoUratian, suonger than the first in sppcw- 



ance, is much less so in reality, 
which dictates sudi disavowals, < 
change the real sentiments: and whiUl ^ 
moulji pronounces them before a 
auditory, the cry of the heart is hmrd, to % 
speak, disavowing them. 

With reference to a feel, juttico is ] 
liable to be deceived, and tbe dirtct avo 
of fidsebood required from the eondeml 
party in his own luune, would be almost ■ 
ways conformed to his inward conrictiil 
but with reference to an opinion, la tbe Oj 
nion of the delinquent, tbe dijtavowal o 
mandedof him will bealmoit ■lwByso{~ ~ 
to his inward conviction. In such eoi 
impartial persons would condemn an I 
dividual ten times tor each oi '''~* 
condemned himself. Is he for a 
ficienily calm to give phice to reflection f dj 
triumph of his adversary is betbtc bis •; 
he is himself the instrument of its pub 
tion, and the irritation of wounded | 
would augment the prej udices of his n 
11^ may be hoiiestly deceived, and you ol 
him lo accuse himself of Iklschood; ymi i^ 
him in a cruel position, in which the n 
honest he is, the more be will suffer; i 
be will be punished tbe more, the less he ^ 



We have seen in what manner t 
against reputation, which have fidsehoodq 
their instrument, may be remedied: but tt ^^ 
ate other offences of this class, more dange^^ 
ous. Enmity has more certain methods of 
deeply attacking honour : it docs not always 
hide itself in a timid calumny ; it openly 
attacks its enemy, but it attacks him not 
with violence, which puts him in personal 
danger. IlumiUatioa is tbe object in view. 
The proceeding least painful in itself is often 
most weighty in its consequences : by dr ~ 
more mischief to the person, less it' ~ 
done to honour. A tenliruent of ptt, 
not be excited in favour of the suffiirer, a 
this would produce a feeling of a 
towards Ms adversary: he must be i 
object of contempt. Hatred has exhatisted 
all its refinements in this spedei of offences. 
It is necessary lo oppose lo them peculiar 
remedies, which we tmve distinguished by tba 

name of Honorary Satisfaction. 

To perceive this necessity, the ni 
tendency of these offences mutt be el 
the causes of their gravity, the remed 
which have at present been foioid for tk 
in duels, and the imperfection of tl 
medies. These tc«earches, whirh n 
all that is most delicate in tbe human b 
have been almost entirely neglected by tt 
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who have mode tLe iavfi ; they are, howevvr, 
the oti^nal fuundatiunt of nil good legbla- 
tioQ in matters of honour. 

In the sctii&l BtBle of manners smong the 
mott riviliied nslioM. the ordinary, the na- 
inral effect of tbe^ ntfences, » to take away 
from the offended party a more or less con- 
ndtrable portion of hii honour ; that is to 
■af, be no longer enjoys the name esteem 
HDong his fellows ; be has lost a proportionul 
part oif the pleaaures, the lerviwi, the good 
olBcei of all kinds, wbirh are the fruits of 
sucji eiteem ; and he may find himself exposed 
to the diugreeable consequences of their ron- 

But aace the evil essentially consists in 
tins change which is produced in ths opinions 
□f men in general, it is these who ought to 
be r^arded as its immediate authors. The 
Mmunal delin qucnt makes only a slight scrHtch, 
which, left to itself^ would eoon heal : it is 
these other persons, who, by the poisons they 
pour into it, moke it a dangerous, and often 
incurable wound. 

At first sight, Che rigour of public opinion 
■gunst an insulted individunl appears a re- 
Tolting injustice. A stronger, or more Con- 
tigeous man. abuses his superiority, and ill 
tieala in a ci;rtain manner one whose weak- 
nea ought to hare protected him : all the 
world, as by a mecbanicul movement, instead 
of bdng indignant against the oppressor, 
nnges itself on bis side, and ungenerously 
auan sarcasm and contempt, often more 
titter than death itself, to tall upon its vic- 
tim. At the given signal by an unknown 
individual, the public emulotuly precipitates 
itscitf upon the devoted innocent, as a fcro- 
douB dog wails only the signal from bis mus- 
ter to tear a pmsenger. It is thus that a 
■roundrel, who \^'isbes to deliver an honest 
mui to the torments of opprobrium, employs 
those whom the men of the world rails bo- 
OMt people as the executioners of bis tyran- 
nical inj uries ; and as the contempt which an 
injon attracts is in proportioa to the injury 
ilieU, this domination of evil doers is so 
RiDch the more inexcusable as the abuse is 



Whether a flagrant injury has bean de- 
served or not, no one deigns to inquire, nor 
wbetiier its insolent author is triumphant, 
bat bow it may be aggrarated. It is made 
a p«nt of honour to oppress the unhappy : 
the affront he has received has separated 
bin from bis equals, and rendered him 
ancdesn, as by a social excommunication. 
Thus the true evil, the ignominy with which 
he i* covered, is much more the work of 
Mher mm than of the first offender : he 
only pmnts out the prey, it is they who tear 
iii he directs the punisbmeni, they are the 



in, foe uuuDplc, be a 






ried away as to spit in the (art of another in 
public, what would be the mischief in it- 
self ? a drop of water, forgotten as soon as 
shed. But this drop of water may be con- 
verted into a corrosive poison, which shall 
torment him all his hfe. What produces this 
metamorpbusis ? Public 0|niiiou — the opi- 
nion which distributes at its own pleasure 
honour and shame. The cruel adversary well 
knew that this affront would be the forerun- 
ner and the symbol of a torrent of contempt. 

A churl, a villain, may at his own will dis- 
honour n virtuous man I He may 611 with 
chagrin and regret the close of the most re- 
spectable career I How does he maintain (his 
terrible power? He muintuns it because on 
irresistiUe corruption has subj ugated the first 
and the purest of the tribunals, that of the 
popular sanction. By a train of deplorable 
collusion, all the citizens individually depend 
for their honour upon the most wicked among 
them, audare collectively underlheir orders, 
to execute their decrees of proscription upon 
each one in p^irticular. 

Such is the process which might be insti- 
tuted against public opinion, and these im- 
putotions would not be without foundation. 
Mere admirers of strength are often guilty of 
injustice towards the feeble : but when the 
effects of offences of this kind are examined 
to the bottom, it is perceived that they pro- 
duce an evil independent of opinion, and that 
the sentiments of the public, with respect 
to nflronls received and tolerated, are not in 
general so contrary to reason as is believed 
on the first glance : I say In f^enerol. because 
many cases would be found in which pubbc 
opinion is unjustifiable. 

Li order to understand all the evil which 
results from these offences, tbey must be 
considered without reference to any remedies; 
it must be supposed that there are none. 
According to this suppo^tion, these offence* 
might be repeated at will ; an unlimited ca- 
reer would thus be opened to insolence ; the 
person insulted to-day might be insulted to- 
morrow and the day after, every day and 
every hour ; each new affront would facili- 
tate the next, and render more probable a 
succession of outrages of the same class. 
But in the idea of a corporal insult, is com- 
prehended every act offensive to the person, 
which can be offered without causing H du- 
rable physical evil — every thing which pro- 
duces disagreeable sensation, uneauness, or 
sorrow. But an act which would be scarcely 
sensible, if unique, may produce by repetition 
a very painful degree of uneasineis, or even 
an intolerable torment. I have somewhere 
read, that from waler distilled drop by drop, 
and filling from a certain height upon the 
shaven crown of the uncovered bead, the 
most cruel toltutes have been produced. "A 
eonitant dropping wears away atone* '' 



itiv proTub.* Thus, the inilividual obliged 
by hi* relilive wealtnes* to aubmit, >t the 
pleuure of hia peraecutor. to siinilsr vei*- 
tioiiB, and deprived, u we have Buppoaed, of 
Ifgal protertioD, would be reduced to the 
moit miserable condition. Nothinfc mare is 
required fur establiahin^ on the one part an 
absolute despotism, and on the other an en- 

]iut be is not the slave of one, but of all 
who ebnose to moke use uf him. lie is the 
puppet of the first comer, who, knowing bi« 
wfalcnesB, is tempted to abuse it. Like a 
Spiirtan Helot, dependent upon every body, 
always in fear and suffering — the object of 
general UuMhter. and of a rontempt which 
is not even Eoftened by rompassion — he is, 
in a word, below Ibose slaves, because their 
misfortune was forced upon them, and wa* 
the subject of complunt, whilst his de^a. 
dation is connected with the baseness of bib 
character. 

These little vexations, these innulti, have, 
even for another reason, ■ sort of pre-emi- 
nence intyronnyabovemore violent measures- 
Violent acta of anger oAcn suffice to extin- 
guish St once tbe enuiily of Ibe offender, and 
are Irequentlypromptly followed by feelings of 
repentance, and thus present a [ermtiiation to 
the suffering they produce ; but a malignant 
and humilinting insult, lar from exhausting 
ibe hatred which bos produced it, seunis on 
the contrary, loserve to nourish il ; so that, 
it presents itself to the imagination as the 
uvant courier of a train of injuries, so much 
the more alarming as it ii undefined. 

What has been said uf corporal insults may 
be applied to threats, rinre even the first are 
of no importance except as threalcning acts. 

Offences by words have not altogether the 
Nune character. This is only s vague spedeB 
of defiunation, an employment of injurious 
terms, of which the signitiotion is Dot de- 
tennined. and which varies acivrding to tbe 
situation of the persons.f What is shown 
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■ InardertaformaniileaarthelDrmenl which 
remit! tnua the accumulation and duration of 
iriHing veiatians, almost Imperceptible vhen 
■lone.ll is only necessary to reoal the |itDlonged 
ticklings, ami the peneculiuru to common in 
ihepUysand thequamlsnrchildhcBd. At this 
aee, the leaslquand* lead toacti uf violence : the 
idea of decorum is nn yel sufficiently strong to 
reprm ihemf but the firkleness and the pity na- 
luTal to early youih, pKitnl* their being pushed 
los dangerous pirint, and reflection dor* not give 
them thai biuemos which a mixture of srccuory 
ideas ImpaiU Co them tai the maturity of lire 

+ To say that any one is a rasral, is not lore- 

e coach him with any one action in particular, 
ul it is to accuse bun in general of such eon. 
duct as liring. t man to the gallows. TlieKof. 
fensivewordi niRhi to be csiefully diidngulihed 
from special defamation, from that which hu 
. psniculsr obJKL This may be r<rfuied_ii 
albws ofaltesiwite saiii&clion. These <ifitii> 



, ies to the party injured, it, that 
believed worthy of the public contempt, 
without pointing out on what account. The 
probable evil which may result is the renewal 
of similar reproaches. It may also be feared, 
that a profeHiion of contempt, publicly el- 
pressed, will lead others to join in it ; it is 
indeed an invitation to which they willingly 
yield. Tbe pride of censuring — of raising 
one's self at tbe expense of the others, — the 
influence of example — the disposition to be- 
lieve all (trong assertion* give wright to these 
kinds of injuries. But it appears that they 
principally owe their weight to the neglect 
with which they are treated by the laws, 
and to tbe practice of duelling, a subsidiary 
remedy, by wbicb tbe popular sanction has 
sought to supply tbe silence of the laws. 

It is not astonishing that legislators, fearing 
to give too much importance to trifles, have 
left in a stale of nearly universal neglect this 
part of security. The physical evil naturally 
enough taken as a measure of tbe importance 
of the crime, was nearly nothing, and the 
distant conseiguences escaped tbe inexperience 
of those who established the laws. Tbe 
duel presented itself to supply this nmisiioD. 
This Is not tbe place for inquiring into the 
origin, and examining the changes and whim- 
sicalities apparent in this practiccj It b 
enough that the practice 0( duelling exists, 
and that, in bet, it applies itself as aremedy, 
and lervcB to restrain the enormity of tie 
disorder, which, without it, would result 
from the negligence of the laws. 

This practice once established, the follow- 
ing are its direct consequences: — 

Tbe first effect of duelling is to make the 
evil of the oRence in a great measure to 
cease ; that is to say, the shame which results 
^om the insult. The offended person is no 
longer in that miserable condition in wbicb 
his weakness exposes him to the outrages of 
the insolent, and the contempt of all. He is 
delivered from a condition of continual fear. 



sive words, bring vague, do not admit ol being 
so dealt with. 

♦ Many rircumstances nmcurred in the MB of 
chivalry tolfaenublishmcnt of duellmg. Tour- 
namena, single cotnbali fashioned by wory, de- 
sired as amuscmenu, led naturally u) challenges 
or honour. The idea of a particular Providence, 
derivtd from Chrisdoniiy, led to the intcrtogs- 
tion of Divine Justice in this manner, an^to 
the reference of ouairris loi 

Nevertheless, long beraie 

lianiiy, duelling was esUbli 

modeof trial The foUowinij 

Icavea no doubt upon the qu 

Hiiputttida rmtlmmii 
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The stun which the affront bad imprinted 
or bia honour is efTaced : and if the chkllen^ 
bate im mediate] )> roUowrd the insult, this 
ftiin will not even have made any impression : 
it will have had no time to Ex itself i for the 
(tishonoiir consists not in receiving an insult^ 
but in submitting to it. 

The second eSect of duelling is to act as 
ft punishmtnt, and tO oppose itself (o the re- 
pradurtion of like oSenccs. Each new ei- 
unple i* a promulgation of the penal laws of 
hon<iQrj and reminds every one that he cannot 
be guilty uf lueh offensive proeeeding«, with- 
out expoiing himself to the consequences of 
Dprivste combat; Ibat is to say, to Uie danger 
of undergoing, according to the event of the 
duel, either different degrees of USictive pU' 
nisbments, or even the punishment of death. 
Hence, the coungrous individual who, during 
the silence of the laws, exposes himself in or- 
der to punish^ an insult, secures the general 
jBCurity by eiposing his own. 

But, considered as a pimishment, duelling 
is eitreniely defective. 

I. It is not a method which can be em- 
ployed h; every body. There are numerous 
claates who cannot participate in the pro- 
tection wbicb it yields; as women, children, 
old persons, invalids, and those who, from 
defect in courage, cannot resolve to free 
ibenuelves from the shame at the price of 
SD greM danger. On the other band, by a 
peculiarity with respect to this point of 
honour, worthy of its feudal origin, the 
tupcrior classes have not admitled those be- 
low them to the equality of duelling : the 
cuuntryman. outraged by a gentleman, can- 
not obtain this satisfaction. The insult, in 
this case, may have less weighty effects, but 
it i« yet an insult, and an evil without a 
remedy. In all these respects, duelling, con- 
sidered as a punishment, is found ineffi- 

3. It u not always even a punishment, be- 
cause opinion attaches to it a reward wbicb 
may appear to uiany superior to all its dan- 
ger*. This reward is Ihe honour attached to 
Ibis pruf}f of courage: an honour which has 
often given greater attractions (o duelling 
than its inponveniences have had power (o 
orerrmoe. There baa been a period during 
which it Fanned part of Ibe cbnractorof ■ 
gallant nuo to have fougbt at least once. A 
look. ■& inattention, a preference, a suspicion 
of riviJry — any thing was sullidenl to men 
irhn only sought a pretence, and esteemed 
tbennelves a thousuid times repaid for the 
pciib they bad run, by the applause they ub- 
laiBpd from both seies. with whom, from 
diflfcmit reaiona, bravery is equally in favour. 
In this respect, the punishment, amalgamated 
*it& tliB reward, loses its I rue penal eha- 
itaet, mad in arrather niannei becomes in- 



3. Duelling, considered as a punishment, is 
also defective from its excess ; or, according 
to tbe proper expression, which will be ex- 
plained elsewhere, it is too txptiuint a 
punishment. It is true, that it is often 
null, but it may be capital. Between these 
extremes of every thing and nothing, tbe 
individual is exposed to all the intermediate 
degrees — wounds, scars, mutilations, mum- 
ing, or loss of limbs. It is clear, that if a 
choice could he made with respect to satis- 
fection for offences of this kind, a preference 
would be given to a punishment less uncertain 
and Ufs buiordous. which should not extend 
to ibe loss of life, nor be altogether null. 

There is another peculiarity in this peruil 
justice, which belongs only to duelling : 
costly to tbe aggressor, it is no less so to the 
party injured,* Tbe offended party cannot 
avail himself of the right to punish tbe 
offender, without exposing himself to the 
punishment wbicb be prepares fee him ; and 
even with a manifest disadvantage, for tbe 
chance is naiurally in favour of him who has 
been able to choose bis man before eipoaing 
himself. Hence this punisboient is at tbe 
some time rxpeaiice and i]] /aunded. 

4. Another particular inconvenience of 
this duelling jurisprudence is, that it aggra- 
vates the evil of the offence itself, in all 
cases in which tbe revenge is not sought, 
unless the impossibility of seeking it is 
acknowledged. Has the offended party re- 
fused to have recourse to it, he is forced to 
convict himself of two capital faults, — want 
of courage and want of honour ; want uf 
that virtue which protects society, and with- 
out which it could not muntain itself, — and 
want of sensibility to ibe love of reputation, 
one of the grand foundations of morality. 
The offended party finds himself, therefore, 
under the laws of duelling, in a w^orse si- 
luaCion than if it did not exist ; because if 
he refuse this sad remedy, it is eonverted 
into poison for him. 

5. If, in certain cases, duelling, in quality 
of punishment, be not so ineflicacJous as it 
seems it ought to he, it is only because an 
innocent individual exposes himself to a pu- 
nishment, which consequently is ill founded. 
Such are [he c«scs of persons who. from some 
infirmity arising from sex, s^e, or health, 
cannot employ this means of defence. They 
have no resource, in this condition of iirdi- 
vidual weakness, except as chance givea 
them a proleclor. who has at the same time 
tbe will and tbe power to expose Ids own 

* The Japanew surpass in this respect llic 
men of honour of mnitem Europe. I'he Euro- 
pean, tot the chance of killing his advemary, 
five* him a reciprocal and equal chance. The 
spanoe, for the chance of leading him to rip 
lip hi> ovn belly, begins by Miting him the ex- 
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penwn, and rombat in their stew). It is 
thus that a husband, a lover, a brother, may 
lake upon themBelves the injury done to a 
wiie, a mistress, s sister ; and in tbis case, 
if the duel becomes an elReacious protection, 
it IB only by compromising the security of ■ 
third person, who finds himscU' charged Wltb 
a quarrel for a matter to wliich he is ■ 
atranger, and with respect to which he could 
exercise no influence- 
It is certain that, considering duelling as 
n branch of penal justice, it is an absurd and 
monstrous practice; but altogether absurd, 
and altogether monstrous as it is, it cannot 
be denied but that it accompiishes its princi- 
pal object — I'l entireli) effiicca Ike ttaiit which 
ait intuit inprinU apan Aunnur. Ordinary 
moralists, in condemning public opinion upon 
this point, only serve to ronlirm the &ct. But 
whether, on account of this result, duelling 
be juEti&able or not, is of no importance: the 
practice eiistt, and it has its rause. It is 
essential to the legislator to discover it : a 
pbenomenon ao interesting ought not to re- 
main unknown to him. 

The insult, we have said, causes htm wbo 
is the object of it to be considered as degraded 
by his weakness and hie cuwardiee. Alvvayt 
placed between an affront and a reproach, he 
can no longer march with an equal step with 
other men, and pretend to the some regards; 
but when, after this insult. 1 present myself 
to my adversary, and consent to risk in a com- 
bat my life against his, I rise, by this act. from 
the faumiliation into which I bod (alien. If I 
die. I am thereby at least set free from the 
public contempt, and from tbe insolent domi- 
nation of my enemy. If he die, lam thereby 
free.and the fiuilty is punished. If he be only 
wounded, it is a sufficient lesson for him, and 
those who may be tempted to imitate hi 
Am I wounded myself, or are neither of 
wounded? Tbe combat is not useless: 
always produres its effect. My enemy finds 
tluit be cannot reiterate his injuries, but at 
the risk of bis life: 1 am not a passive being 
whicb can be outraged with impunity: my 
courage protects me nearly aa much as the 
law would have done, if it bad punished such 
offences with an afflictive or capiUO punish- 
But if, wben this method of satisfiiction is 
open to me, I patiently endure an insi 
render myself despicable in the eyes of the 
public, because, by such conduct, there isdis. 
covered, on my part, a fund of tunid^ly; and 
timidity is one of tbe greatest imperfections 
in the character of a man. A coward has al- 
ways been an object of contempt 

But ought this defect of courage t 
classed among the vices ? The opinion which 
despises cuwardiee, ii it a hurtful or useful 
prejudire? 

It will be doubted by few but that this 
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opinion is conformed to tbe general ijiteresi, 
if it be considered that the first wish of every 
individuJ 'a for his own preservation. Con- 
rage is more or less a factitious quality — ■ 
social virtue, which owes to public esteem, 
more than to any other cause, its birth and 
its increase. A momentary ardour may bs 
kindled by anger, but a tranquil and suatuned 
lurage is only formed and nourished under 
the happy influences of honour. The con- 
tempt wtuch is felt for cowardice is not, then, 
useless sentiment; the suffering which re- 
bounds upon cowards, is not a punishment 
lavished in pure loss. The existence of the 
body politic depends upon the courage of the 
individuals who compose it. Tbe external 
security of the state against its rivals, depends 
the courage of its warriors : the intenul 
security of the stale against these warrior* 
themselves, depends upon the courage spread 
among the ma&s of the other citizens. In ■ 
word, courage is the public soul, the tutebu; 
genius, the sacred palladium, by which aloD# 
a people can secure itself troni all the mi- 
series of servitude, can retain the eonditicw 
of manhood, and not fall below the brutM. 
themselves. But the mure courage shall ba 
honoured, the greater will be the number of 
courageous men, the more will cowardiee 
be despised, and Che fewer cowards will 
there be. 

This is not all: he who, beingable tofigbt, 
endures on insult, not only discoven hii 
timidity — be also rebels against the popular 
sanction, which has established the law, and 
shows himself, in an essential point, indif&r- 
ent to reputation. But Che popular sanction 
is tlie most active and futhful servant of the 
principle of utility, the most powerful and 
least dangerous ally of the political sanc- 
tion. If, then, the laws of the popular sano- 
Cion agree m general with Che laws of utility, 
the more a man is sensible of reputatJon, 
the more his character is ready to conform 
itself to virtue — tbe less his sensibility in 
this respect, tbe more liable is he Co the se- 
duction of every vice. 

What is [be result of this discussion ? In 
the state of negiecC in which Che laws, till 
the present time, have left the honour ij the 
dtixena, be who endures an insult, witbont 
having recourse to the satisfiution which pub- 
lic opinion prescribes to him, by chui acting 
exhibits himself as reduced to a state of hu- 
miliating dependence, and exposed to receive 
an indefinite series of affronts: he eihibiti 
himself as devoid of the sentiment of courage, 
which produces general security, and, indeed, 
as devoid of sensibility (o reputation — sensi- 
bility, protectrix of all the virtues, and safe- 
guard against all Che vices. 

In examining tbe progress of public opinion 
witb regard to insults, it appears to me, ge- 
nerally speaking, to be good and useful ; and 
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the siirccisi/e rlmngei which it has made ir 
the practice of dueU, have brought them mart 
Mud more into nmforinity with the priniipli 
of utility. The public would do wrong, or, 
nther, iti follj would be manifeBt, if, being 
the ipectator of an insult, it immediately 
pwsed B decree of infamy against the pany 
inaulted. But this it does not do; this 
degree of infamy take* pUce only when the 
party insulted rebels against the laws of 
hoDouT. and himictf signs the dtdiion of bii 
degradation Erom manbuod. 

The public is in general* right in this sys- 
tem : the real wrong is on the side of the 
lawi. Firil wrony : the allowing this sni 
to subsist with regard tu insults, whirb boa 
rendered a recurrence to this whiDtaioa! and 
misdierouEmetbod necessary. Secondur. 
the having wished to oppose them«elvi 
the practice of duelUng — an imperfect, but 
the only remedy. TTiird wrong : the having 
d it, only by disproportioned ani' 



CHAPTER XV. 



Vk shall begin with tbe methods of satis- 
Ctrtioii roroflendcd honour-, tbe reasons which 
justify them will follow . 

OSencei agunst honour may be divided 
into three classes : Verbal iii9u!tB.--Corporal 
inaulb — Insulting thrcst.i. The punishment 
■nalagous to the offence ought to operate, at 
llie same time, as a means of satisfacliun for 
the pMtj injured. 

Lilt of Ihett Pumihmenli. 
I. Kmple Admonition. 
9. Reading of the sentence against the of- 
fender, by bimeeir. in a luud voice. 
3. The offender kneeling before the party 

*, Speerhof humiliation which 19 preseribed 



le Lhini 



■ Does ihe public know the reason which ii 
has for ill qiinioD ? Ii jl guided by the principle 
efuiilitr, or by a mecbsnlcal imiution and an 
m deTeloptd ioadnct? Does he who tighu, an 
Ann an enlightened view of bis ovn and the 
Rwral inuiBi'r These are qundom more cu. 
nODi than uKfni. Tbe foUoninj 
may serve to resolve them. It is 
be pilded by the presence of cercain motivea, 
it Is another thing to prrcdve their influence- 
There is no anion or judgment without motive, 
no effen witbaui a cause. Bui iu order to un- 
derstand the ioHuence which a motive has over 
BS, it is neceauiy lo know how lo direct the mind 
upon itself, and to anaumilie ita thoughts: it is 
turessarr lo divide the mind as it were into two 
parts, of which the one is lo be occupied in ob- 
serving the other; a difficult openlion, of which, 
ftenmniof (lercise, few persons are eapible. 



6. Emblematical masks, with a snake's 

head in cases of baud — with a Mag- 
pie's or a Parrot's heiul in cases of te- 

7. The witnesses of the insult, summoned 

to be witnesses of the reparation. 

6, The individuals whose gi>od opinion is of 
importance to the offender, sutnmoned 
to the execution of tlie sentence. 

9. Publicity of the judgment, by the choice 
of the place, concourse of Epoctaiors, 
the printing, the plucurding, the distri- 
bution of the sentence. 

10. Banishment, more or less long, whether 

from the presence of tbe party injured, 

or from that of his Iricnds For an 

insult olTered in a public place, as a 
market, theatre, or church, banishment 
from these places. 

11. For a corporal insult, similar bfiiction, 

either by the party injured, or, at bis 
choice, by the hand of the executioner. 

12. For an insult offered to s woman, the 

man might be muffled up in tbe head- 
dress of a woman, and the Uke insult 
might he inflicted on him by the hand 

Many of these methods are new, and some 
oftbemmayappearsingular: butnewmeihods 
arc necessary, since experience has shown the 
insufticiency of the old ones; whilst, as to 
tbeir apparent singularity, it is by this that 
they are adapted to their end, and designed, 
by their analogy, to transfer to the insolent 
offender the contempt which he wished to 
fix upon the innocent. These methods are 
mmerous and varied, that they may corie- 
ipond with the number and variety of offences 
of this kind — that they may be adapted to 
the gravity of the case*, and furnish suitable 
reparations to the different social distinctions : 
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on insult otferi 
magistrate, tosji ecclesiastic and toumili- 
_' man. to a young and to an old person. 
All this parade of speeches, attitudes, em- 
blems, forms, solemn or grotesque, according 
:o the difference of the cases ; in ■ word, 
^hese public satisfactions converted into 
ihows, would furnish to the injured party 
actual pleasures, and pleasures of reraem- 
branre, which would compensate for tbe mor- 
tifieation of the insult. 

. that the injury having been caused 
by some mechanical means, it is proper that 
simiUr mechanical means should be employeil 
in tbe reparation, otherwise it will not strike 
the imagination in tbe same manner, and will 
be incomplete. 

Has the offender employed a certain kind 
if injury for turning the public contrm;<t 
ipon his adversary? it is proper to einpliiy 
n analogous kind of injury to turn this cou- 
empt upon himself 
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1« in opiniuTi: k i» in n|>iniiin llial tin 
medy must be found. The wountis of tbis 
lance of Telepbeu<i can only be eased by tbi 
touch of the aame lann: ; it is an emblem 
lif the operstionB of justice in msttera 
honour. Hu tbe mischief ariien from 
■firant? it is only by an aflront that it ran 
repaired. 

Let UB trace tbe effect of a utisbctiDn uf 
this kind. The party injured i« reduced 
a >tal« of intolerable inferiority before his 
B^ff^ressor ; can no longer meet him with 
enrity in the same place, and fcei in 
future only a prospect of repeated iiii uri 
but immediately aiter tbe legal reporati 
be regains what he had lost, he walks with 
security, erect, and acquires even a positive 
superiority over bis adversary. How is this 
cliange produced ? It is because he is no 
longer seen as u feeble and miserable being. 
who may be trampled under foot: the power 
of the magistrate is become liis. No one 
will be tempted to repeat the insult of which 
the punishment has had so much ccUt. Hii 
oppressor, who appeared for a moment to over- 
top him, has bllen from bis car of triumph; 
the punishment he hss undergone in tbe pre- 
sence of so many witnesses, proves that he 
is not more to be feared than another man ; 
and there remains nothing of bis violence but 
the remembrance uf its cbastisemenL What 
CMi tlie offended party desire more? If he 
bad the strength t^a gladiator, where would 
be the advantage ? 

If legislators had always properly applied 
tbit system of satisfactions, there would have 
been no duels, which have only been, and 
atiU are, a supplement to the insufficiency of 
the taws. In proportion as this void in legis- 
lation is tilled up by measures suited tu the 
protection of honour, the use of duels will 
diminish ; and they will cease entirely, when 
these honorary sutisbctians agree exactly 
with opinion, and are Biitbfully ailininintercd. 
In former times, duels have been employed as 
a meane of decision m a great number of cases, 
in which it would be most highly ridiculous 
now to employ them. A lawyer, whoshould 
send a challenge to his antagonist in order tu 
prove a title, or establish a right, would he 
esteemed a fonl: in the twelfth century, this 
method would have been esteemed valid. 
Whence arises this change ? From the same 
cause which has by degrees been operating 
in jurisprudence. Justice, by becoming en- 
lightened, and establishing laws and forms of 
procedure, has oBered methods of redress 
preferable to that of duelling.* The some 
cause will produce the same effects. So soon 
ac the hiw shall offer a remedy for offences 
against honour, there will be no tcmptaliiin 



lo have recourse lu un equivocal and diui|»r- 
Ous proceeding. Does any one love suffer- 
ing and death ? Certunly [lot. This senti- 
ment ii equally a stranger to the heart of the 
coward and of the hero. It is the nlenee of 
the Uwy^it is tbe neglect of justice, which 
obliges the wise man lo protect himself by 
this sad, but sole resource. 

In order that honorary satisfaction may 
have all the eitent and force of which it if 
susceptible, the ileGnition of offences against 
honour should hsve sufficient latitude to 
embrace them all. It should follow public 
opinion step by step — should be its laithful 
interpreter ; every thing wliich it rcgnrds as 
an attack upon honour ^ould be regarded as 
such. A word, a gesture, a look, is either 
of thctn regarded by the public as on insult. 
This word, this gesture, this look, should 
suffice, in justice, to constitute it an offence. 
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■. the in- 
i a niML_^H 
to^wS^■ 
re itsn^^H 



Every thing directed 

to express or to attract contempt 

him, is an insult, and ought to have 

It is (aid that these insulting ugns, doubt- 
ful in their nature, fugitive, and often ima 
ginary, would be too difficult to be described, 
and that sutne suspicious characters, Mcing 
an insult where there was none, would cause ^^ 
tbe innocent to undergo undeserved punish- ^^H 

This danger is null, because the line <)(<^^| 
demarcation is easily traced between mi ^^U 
and imaginary injury. It is sulEcicnt, onllic 
requisition of tbe complainant, to interrogato 
the defendant respecting his intention, " Did 
you design, by what you have said or done. 
lork such an one with contempt '" 



be den 






, true or blsc, i 



licient to clear the honour of him who hu 
been, or believes himself to bare been, of- 
fended. For, bus (he injury itself been only 
slightly equivocal? to deny it, is to have re- 
course to a lie, to acknowledge bis Guilt, 
.0 disclose his fear and bis weakness — in a 
irord, it is to perform an act of inferiority, 
and to humiliate himself before his adversary. 
In forming the catalogue of offences wbidi 
possess the character of insults, there are ne- 
cessary exceptions : care must be taken not to 
include in the decree of proscription usefiil 
of public censure — the exercise uf tbe 
er uf the popuhir sanction. The autho- 
rity necessary for correction and reprimand 
must be reserved to friends and snperiora. 
1'he freedom of history and of criticism must 
be secured. 



CHAPTER XVI. 



tPHIIipnlc Bel abolished 
, tie had rendered ihe par- _ 
Paris and done much for This subject does not 
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VrNDICTlVE SATISFACTION. 



■inging in il» I 
■o tht ilFfrtidniit, » plwat 
the (uirty injured. 

liiiipleBaureuagoln: it renli the riddU 
of SuiiBon i it ii the iweet wliich romes out 
of Che tirong ; ic ii the bon*y gscbcr^d from 
the (srcBie of the Man. Pmilm^il 
eipetiM, net result of nn operalion necc»s«ry 
on olber uvounCi, ic ii in enjoyment to b<^ 
rultiral«d u well u any otbci ; for the plea- 
■urc of vengeuuv, considered alHtrartedly, 
ii, like every other pleasure, only j^ood in it- 
self. It il innocent to lonK as it is conllnml 
within the limiti of the laws ; it becomes 
criminal at the moment it breaks tbem. It 
ii not vengeance, which ought to be regarded 
OS the moat malignant and moat dangerouR 
passion of the human heart i it it sutipathy, 
it is intolennce: thpjc are the enmities of 
pride, of prejudice, of religion, and of puti- 
tiea. In a word, that enmity is uot dangerous 
which has foundation, but that whicb ia with- 
out a legitimate cause. 

Useful to the individual, this motive ia 
also useful to the publir, or, to speak more 
correctly, necessary. It is thia vindictive 
satis&ction which often unttea the tongiie of 
the witneases ; It is thia which generally ani- 
mates the hreast of the accuser, and engage) 
him in tbe service of justice, notwichetand. 
ing the trouble, the expenses, the enmities, 
to which it eipoaes him ; it is this which 
overcomes the public pity in the punishment 
of the guilty. Take away (hia spring, the 
machinery of the Isws wilt no longer m< 
or at least the tribunals will only obtain 
vices lor money—a means wbicb is not only 
burthensome to aodety. but also expoaed ' 
very strong ol ' 



ment which is deserved, and the injured pnrty 
may draw from it the degree of enjoyment 
which his situation yields, and of which bis 

However, without adding any thing to the 
gravity of the punishment on this purtjculnr 
account, certain modifications may b<- given 
In it, in accordance with what may be Kup- 
poaed the feelings of the bjured part;, re- 
gard being had to his situation and the spciJca 
of offence. Examples of chia kind have been 
exhibited in the preceding chapter : others 
will be ahowu in connexion witb the ebulcc 
of punisbmentl. 



CHAPTER XVlt. 
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Some commonplace moralists, always the 
dupes of words, cannot undcratand this (ruth. 
The desire of vengeance is odious i all satis- 
liu^tion drawn trom this source is vidous ; 
br^venesB of injuries is the noblest of vir- 
tues, DouhtlesB,implncalile characters, whom 
no SRtis&etion can soften, are hateful, and 
ought to be so. Tbe forgivenesi of Injuries 
is a virtue necessary to humanity ; but it is 
only a virtue when justice has done its work, 
when it haa furnished or refiiaed a sacis&c- 
tion. Before this, to forgive injuries ii to 
invite their perpetration — is to be, not tbe 
friend, but the enemy of aociety. What could 
wickedneu desire more, than an arrangement 
by which offences should be always followed 

What, then, ought to be done, with the 
inlention of yielding (Ms vindictive satialic- 
tion ? It is proper to dn every tlung wbicb 
justice requires to answer the ends of the 
other satisbetions, and for the punishment of 
the offence ; nothing more is required. Tbe 
leasl eicesa set apart for tliis object would 
be an evil in pure waste. Indict the punish- 



cue, it is upon the 
author of the evil that the expense of salis- 
factiun ought to be lixed. Why ? because, 
when lixud in this manner, it tends. In quality 
of punishment, to prevent the evil, by dimi- 
nishing the frequency of ihe offence : fixed 
upon another individual, it would not have 
this effect. 

Does thia reason no longer exist with re- 
gard to the first respondent? does it apply 
to another in debutt of tbe first ? The law 
of responsibility ought to be modified in con- 
sequence i or, in other terms, a third (lerson 
ought to be called upon to pay, instead of the 
author of the mia^^ef, when he cannot fitr- 
nish the satislkction, and when the obligation 
imposed upon this third party tends to pre- 
vent the offence. 

This may happen in tbe following cases; — 
I. Responiibiiity of a master for his servant. 

2 a guardian for hia ward. 

3 a tiiiber for his children. 

4 a motherfijT her children, 

in quality of tutor. 
5 a husband for bis wife. 

profits by the offcni 



This teaponsilnlity is founded upon two 
aeons ; the one of security, the other of 
equality. The obligation imposed upon tbe 
inter acts as a puniahment, and diminishes 
e chance of similar misfortunea. He ia in- 
rei(ed in knowing the character and watcb- 
{ over the conducrt of those for whom he 
answerable. The law mokes him an in- 
spector of police, a domestic magistrate, by 
rendering him answerable for their impru- 

Besides. the condition of master almost 
necessiuily supposes a certain fortune : thi.' 
of being the party injured, the 
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If eril to be 



object of the misfortiinc. bu 

thing ; when tbcre ii an incvi 

borne by one of two persona, ii ii moiii oe- 

siivblc that h» w«ii;bt should be thrown 

upon him who is best able to bear it. 

This reaponsibility aaty hare eertnin ineon- 
venienfwi but if it'did not eiiat, (be incon- 
veniences would be still grentcr. Did a 
master wish to eominit noate on the luids 
of his neighbour. — to expose hiia to wme 
■cddcnt, — to wreak his vengemre on him, — 
to make him live in continual uneanneis, he 
need only choose some vicious *er vanta. whom 
be might inBtJpite to serve his posiiona and 
hi« enmities, without comniuiding any thing, 
without being their accomplice, or without 
it being possible to find proofs of it ; always 
ready to urge them on, or to disavow tbem, he 
might make them the instruments of his de- 
ugns, end run no risk himself.* By showing 
them a blttemore than ordinary eoniidence — 
by taking advantage of their attacbmenl and 
dcvoledness, of their servile vanity, there is 
nothing wliich he may not oblaiu by general 
instigations, without exposing Mmself to the 
danger of directing any thing in particular ; 
and he would rejotee with impunity over the 
evil which be bad done by the hand of others. 
"Unhappy that t am!" cried Henry the 
Second, one day, vexed with the haughtiness 
of an insolent prelate: " what '. so many ser- 
vantc who boast of their zeal, and not one 
who will avenge me?" The effect of this 
imprudent or criminal apostrophe viaa the 
murder of the archbishop. 

But that which essentially diminisbes far 
the master the danger of bis responsibility, 
is the responsibility of the servant. The 
Teal author of tbe mischief, oeairding t« cir- 
cumstances, ougbt to be tbe first to bear its 
disagreeable consequences, as bras be is able, 
that the negligent or vidutis servant may not 
be able coolly to say, when doing mischief, 
" It is my master's aSiur. and not mine." 

Bendes, the lesponsibilily of the masler is 
not always the same: it ought to vary ac- 
cording to many drcumslances, which ought 
to be euunined with attention. 

The Erst thing to be considered is the 
degree of connexion which suboiita between 
tbe master and the servant. Is he a day-la- 
bourer, or a man engaged by tbe year? — 
a workman out of doors, or one dwelling in 
the bouse? — on apprentice or a slave ? It is 
dear, that the stronger the connexion is, the 
more his responsilnlity ought to be increased. 



till. I have heud it said by a French « 

•ellpr, thai *hen the parliaments wished to i 
a guilty person, ihey dsiignBdly chose som» 
skiHul pemm as a leponer, hoping tl 
URskiirulncH *nuld give birth to some 



An agent is less depcndeut U|ion bi* prii 
than a lackey upon his master. 

The second thing to be considered ii ._^ 
nature of tbe work on which the servatit II 
employed. The presumptions agunst t 
master ore 1e» strong, with regard to m 

from tlie fault of bis a^ntt, and the; woua 
be stronger in the contrary ease. In the fii ' 
«se, the mosicr has already a sulBcient a 
live lea exercising his superintendence: 
"" ■ ' - ]jgyj [|^ motive 1 r' 






supply it 



3. The- rcspunsibility of the nui 
mueh greater, if the mischief have bapngi 
on account of his service, or during such I 
vice: because it is to be presumed that 
may have directed it, that he ought to ' 
foreseen the event, and that he might 
watched over his servants at Ibis time, i . 
easily than during the hours ol their libert] 

There is one case which set 
to reduce, even if it does not altogether 
slroy, the strongest reason for responsibili 
when the mischief bus for its cause a set' 
oSence. accompanied consequently by a 
portional puuisbmvnt. If my scn-ant, 
example, having a personal quarrel witb 
neighbour, set lire to his grauaries, ought' 
to be answerable for a damage that 1 cuuld 
not hinder ? If the madman do not dreail 
being hanged, will be dread being driven from 

Sucb are ihe presumptions which 
a foundation for re»poniuljility : presumptu 
of neghgence on (he part of Ibe master. 
sumption of superior wealth on the pa 
the nuiBter above tbe party injured. Iii. 
it ought not to be forgotten, that t"" 
aumptions are nothing, when they 

tradieted by fiurts. Aji acddent, for 

has happened by the overturning of 
riage. Nothing is known of the party injure^ 
It is presumed that he is in a situatipn r^ 
receive an indeumity from it) owner, iriio, 
is presumed, is in n condition to bear tbe ' 
But what becomes of this presumption, 
it is known that this owner is a poor f 
and tbe party injured a wealthy noble 
the first would he ruined if he bad 
the indemnity, which is of little const , 
to tbe other. Hence presumptions ought to 
guide, but they ought never tu enslave. The 
li'gialatar on^ht to consult them ui eatab- 
lishing general rules, but be ougbt t« allow 
Ibe judge to modiiy their application aetotdi- 
ing to individual cases. 

The general rule establishes tbe mpoiut 
bility of the master ; but Ibe judge, areord^ 
to the nature of the drcnmstanoM. should 
change this arrangement, and cause the weight 
of the loss to Ul upon tbe true author of the 

By leaving to [he judge tbe grefiteit latK 





SUBSTITUTIVE SATISFACTION. 
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tude wilh rsspwt to this repuiilion, the 
gmteit abu«e wbicb can reHult will be the 
OGOuiomd introduction of the inconvenience 
which the gvnerHl rule would necMMrily pro- 
duce, on whichever lide it may be fixed. If 
tiiB juitgc favour the author of the miBcbief 
OD one ocTuion. uid the muter on another, 
he wtio n improperly treated by the fret 
chmce of the judge, is not wor^ off than if 
he bad been thus improperly treated by the 
infleiible choice of (he law. 

In our systems of jurisprudence, these mo- 
difif»tion« have not been observed. The 
harden of the entire loss is thrown eometimee 
opon the servant, sumetimesupon the master i 
from which it results, that sometimcti necu- 
rity, and at other times equality, Imve been 
neglected, whil.^t the one or the other ought 
to hkTe been preferred, aceording to the nature 
of the case. 

2. RapoiaMiln of a Guardian for hit Ward. 
The ward is not nmong the number of (he 

goodi of (be plardian ; he is, on the con- 
trary, among the number of bis charges. Mas 
the pupil Buflident fortune to furnish the 
ntiiCsction ? it is not necessary that another 
rtould pay it for him. Has he not the means? 
the guardianship is in this case too weighty 
a burthen to be surcharged with Factitious 
rciponiibility. Alt tbat ought to be done is 
U> attach to the negligence of the guardian, 
proved or even presumed, a fine, larger or 
onaUer according to the nature of the proofs, 
but which ought not to eiceed the expense 
of ntubction lu the party injured. 

3, Rtiponabitity of a Father for hia Children. 
If a muter ought to be responsible for the 

fhulta of his aervnnts, much more ought a 
bthrr to be so for the faullB of his ehildren. 
Is it possible, and ought the master to wutch 
over those who depend upon him? It is a 
much more pre^ung duty upon a &lher, and 
much more easy to be fulfilled : he exercises 
over them, not only the authority of a do- 
mestic niagistrate, but he possesses all the 
ascendancy of affection : he is not only the 
guardian of their physical existence ; he may 
MMnmand all the sentiments of their souls. 
The master may not have been able to re- 
strain or to watch a servant who announces 
dangerous dispoutions ; but the father, who 
ndght have fashioned at his own will the 
character and the habits of his children, may 
be considered the author of all the diitposi- 
lioni which Ihey mamfest. Are they de- 
praved? it is almost always the effect of his 
negligence or of bis vices. He ought, there- 
fore, to War the consequences of an evil 
whidi he ought to have prevented. 

If it be necessary to add a new reason after 
Ki strong a one, it may be said that the ehil- 
dren, with the exception of the rights which 
Vol. L 



belong to them ss sentient beings, are part 
of u man's property, and ought to be con- 
sidered as such. He who enjoys (he odvHU- 
lages of the posecstiiori, ought to bear its 
incunvenieuces : the good much more Ihau 
compensates for the evil. It would be very 
singular, if the toss or destruction occasioned 
by ehildren should be home by an individual 
who knows nothing of them, but their ma- 
lice or their imprudence, rather (hail by htui 
who finds in them the greatest source of his 
happiress, and may indemnify himself by u 
thousand hopes for the actual cures of their 

But this responsibility has a natural limit. 
The majority of a son, or the marriage of a 
daughter, putting an end to the authority of 
the father, causes the responsibility whlcb 
the bw throws upon a father to cease. He 
ought no longer to bear the puni>bment of 
an action which be has nu longer the power 

To perpetuate during his whole life the 
responsibility of a father, as the author ofihe 
vidouB dispositions of his children, would be 
cruel and unjust. For. in the Srst place, it it 
not true that all the vices of an adult may be 
attributed to the defects of his education: 
different causes of corruption, after the period 
of independence, may triumph over the most 
virtuous education ; and besides thia, the con- 
dition of a father is suHiciently unhappy, when 
the evil dispositions of a child, arrived at the 
age of manhood, have broken out into crime. 
AJter all that he has already Buffered in the 
bosom of his fiunily, the pain which he ex- 
perienecB from the misconduct or dishonour 
of his child, isa specicsof punishment which 
nature itself inflicts upon him, and which it 
is not necessary that the law should aggra- 
vate. This would he tospreail poison over hi* 
wounds, without hope either of repairing the 
past, or guarding against the future. Those 
who would justify this barbarous jurispru- 
dence by theeiample of the Chinese, have nut 
recollected that the authority of the fcther 
in that country ceases only with his life, and 
that it is just that his respunsibilit}' should 
continue as long as his power. 

4. RtipontihiUty nf the Mother /or her 
Child. 

The obligation of the mother, in aimilar 
cases, is naturally rrguhited hy the rights ahe 
possesses. 

Is the bther still alive? the responsibility 
of the mother, as well as her poiver, rcmiun 
absorbed in that of her husband. Is he de- 
ceased ? as she takes in hand the reins of do- 
mestic government, she becomes responsible 
for those who are subject to her empire. 

■ It was a nutxim of the Roman 1.i<c— Qmi 
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.%. Rtiponsibilim of tht Uuiband/or hit 
ffift. 

This case u as simple as tbe preceding. 
The obligation of tbe husband depends on 
his rights ; the administration of their gnoda 
belongs to him alune : unleaa the huslnuid 
were responsible, the party injured would 
be without remedy. 

As to the rest, the order generally esta. 
blished is iupiMfsed here : (hat order su ne- 
ceamry to the penee of families, the education 
of children, and the maintenanee of minners ; 
that order, so sncieni and so universol, which 
places tlie wife under tbe authority of the 
husband. As he is her head and guardian. 
he an4wer<i for her before the law : he in 
even charged with a more delicate responsi- 
bility before the tribunal of public opinion ; 
hut tliia obicrvation does not belong to our 
present suhjecc. 

6. RtipontibilUy of an iititoceni PeriOH uAo 
hoM profited by Ihi Offtitce. 

It oRen happens that a person, without 
having had any share in an offence. derivc<i 
from it a eensihle proHt. Is it not proper 
that this person should be called upon to in- 
demnify the party injured, if the guilty party 
cannot he found, or if he be not able to fur- 
nish an indemnity ? 

This proceeding would be canfiirmable to 
the prindples wu have laid down, — in the 
first place, with regard to seimrity : for he 
may have been an accomplice without its 
having been proved ; also with regard to 
tquaiilii t for it is more desirable thai one 
person should be simply deprived of a gain, 
rather than that another should sulTer an 
equal loss. 

A few examples will ButHee to explain this 

By pierdng a dike, the land of one party 
has been deprived of the beneht of the water 
which he fiHTiicrly possessed, and it has been 
given to another. He who comes into the en- 
joyment of this unexpected advanti^e, owes 
at least a part of his gain to him who bos 
suffered loss. 

A tenant in possession, whose estate passes 
to a itrsngerby eatwl, has been lulled, and 
has left a fcmily in want. Tbe tenant in (ail, 
who thus comes into a premature enjoyment 
of the estate, ought to be accountalile for 
'n satisfaction to the family of the de- 

A benefice has become vacant, because its 
pnstiesnor has been killed, it matters not how. 
If he have left a wife and children in poverty, 
s then an indemnity pro- 
portioned to their necessity, and the enjoy- 
ment they bad anticipated.* 
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Tbe best source from which satisGiction can 
be taken, is the property of tbe delinquent, 
because it fulfils, as we have seen, wttllj^ 
superior degree of suitableness, the fuiictii 
of a punishment. 

Butifthedelinquenthavenofortune,Di_ ^ 
the injured individual to remain without ■•• 
tistaction? No: for the reasons which 
have already set down, satosbction is sjioost 
as necessary as punishment. It ought to be 
made at the expense of the public treasure, 
because it is an object of public benefit ; the 
security of all is concerned. The obligation 
upon the public treasure to provide satis&e- 
tion, is founded upon a reason which has the 
clesmesB of an axiom. A pecuniary burtlien, 
divided among the whole number of indivi- 
duals, is nothing for each one iu comparison 
with what it would be for each one or a small 

Is insurance usefiil in commercial enter- 
prises? it would he no less so in the great 
social enterprise, where the associates find 
themselves united by a train of chances, 
without knowing each other, without choice, 
without the power of avoiding it, or guarding 
themselves by their prudence against the 
multitude of snares which tbey may mutually 
prepare. Calamities which arise from crimes, 
are not leas real evils than tbose whicb arise 
from natural causes. If the steep of the mas- 
ter be sweeter in a house insured against 
fire, it would be still more so if he were in- 
sured against theft. Abstntctlon made of 
its abuses, too great extent could hardly b>^ 
given to a method so perfectible and ao ' " 
genioiis, which renders real losses lO " 
and which gives so much 
eventual evils. 

However, all insurances ore exposed to 
great abuses from fraud or negligence : fraud 
on the part of those who, in order to obtain 
unlawful indemnities, feign or exaggerate their 
losses ; negligence, whether on the |nrt of the 
assurers, who do not take all necessary pre- 
cautions, or on the part of the assured, who 
use less vigilance in guarding against losses 
which are not to be borne by them. 

In a system of satisfactions at the cipenie 
of tbe public treasure, there is reason 10 

1. A sei 
pretending to be hurt, i 
author of the affenci 
undue indemnity. 

2. Too great security on the part of il 
dividuals, who, having no longer !< ' " 
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Tbia *e«i;ul danger k little la be ilre*di!d. 
No oiie would neglect iiia actual poMCHsioiis, 
a guud ccrtiuD uid prusenl, ivith the hope 
of rerovrring, in ruse uf loHS, ooly an equiva- 
lent fm tfae Ihios lost, and Kvea attfaeniugt 
an c<iuivBlfnt. To Utii let it be added, that 
this retavcTj would not be obtiuneit witbuut 
aw« and expenBc; tbat ther« niuBt tw ulran- 
uvot prirattoni ttiat bo muat bear Uie buitben 
of pronecnttno, and act tbe almji disBgree- 
uble part of an meeutcr ; and that, after all, 
under the beil lyttem of procedure, luccew 
ii miU doubtful. 

There would remain, tlicrclbre, sufiirieni 
tnotirea foreaeb individuul to watch his pro- 
perty, and not lo rncourage offences by hii 
negligence. 

On the aide of fraud, the dan^t is m 
Icreater. It cannot be prevented but by 
tailed precauliani, which will be explained 
elsewhETe. As eiunplee, it will be HuJGcient 
lo piuntout twooppoetlecacet; unein which 
the utility of the remedy exceeda the danger 
o( the abuse, the other in which (he danger 
of the abuse exceeds the utility of the re- 

VVbeu Che damage h ocnuuoned by an of- 
fence, the punithoient of which is weighty, 
and ila author is judicially convicted of the 
crime, it seem* thai fraud is very dilTiculi. 
All that the imposlor, who pretends to have 
been hurt, ran do to procure an accomplice. 
i> 10 give him a part of the profits of the Irnud: 
but unless the clearest priniHplei of propor- 
tion between crimei and puniihmcnts have 
been neglected, the punishrnent which Ibe 
accomplice will have to undergo, would be 
more than on equivalent to the total prolitof 
the tnud. 

Obicrve, lUe offender ouglit lo be con- 
fided before the fulis&ction is awarded: 
wilbout this precaution, the public treasure 
would be pillaged. Nothing would be more 
cnnuaoii than the tale of ioiaginBry thefis: 
of pretended robberiea enmniitted in a clan- 
destine manner, ot during' the daiknesB of 
the night, or by unknown persons who have 
escaped, ttuc when il is neeciwy (o have 
ai^eheiided iLe guilty, eomplidly is not 
easy. The part which il would be neeessary 
to act, is not one of those which is easily per- 
formed, ill as much le, besiilen the certainly 
of punishment for Ibe bdividual charged with 
the prelended olfen«e, there would also he a 
particuLir punishment in cate the inipoilure 
should bedctected — spuniihnient tobeshared 
by [he two accomplices; and if it be consi- 
dered bow difficult it ia Id invent a plausible 
story of sn olfeocf altogether iiruiginary, il 
may be lieljeved ihat such frauds would be 
very rare, if they ever happened. 

The danger mont to be apprehended is 
the eaaggetBlion of a loss retultioR from a 
tml aSeaee. But it ia neeeatary that the 



It appears, tberefore, that it may be laid 
down aa a niaiiin, that in all rata in wliich 
the putiiihinent c^ an offence is weighty, it 
need not be feared that an imagiuary offender 
tvilt be ivilling to charge biui)>ell' with aj> of- 
fence (iit a doubtful profit. 

But, for the opposite reason, when the 
mischief results from an oDcnce of which ihe 
punishment is alight or none, tbc danger of 
ahu«e would be at iti height if the public 
treasure were responsible for it. The innol- 
vabilily of a debtor is an example. Whert! 
ia the beggar who would not be trusted, if 
the pubUc were aecuiity for Utn ? what 
treasury would be able to pay every creditor 
whose debtors did not aclually pay thcni ? 
and how many &Ise debts would it not be 
possible easily to suppose ? 

This indenuii&cHIJon would not only be abu- 
uvc : il is unnecessary^ since, in tbe transot^ 
lions of commerce, the risb: of luas enters into 
the price of mercluuidiae, or tlie iiitercsl of 
money : if the merchant were sure never to 
lose, he would sell at a lower price i hence, 
to seek from the public an indemnification 
for a loss which had been compensated for 
bcforehimd, would be to seek to be pud twice 

There are oilier c^es in which satisfiKtion 
ought to be made at tbc public expense. 

I. Cases of physical calunity, such as inun- 
dations, fires, he. Aidsgranted bytbestale 
in such cases, are not only founded upon the 
principle, that the weight uf the evil, divided 
among all, becomes more light) they rest 
also upon this other, that Ibe slate, as pro- 
tector of the national wealth, is interested 
in preventing Ibe deterioration of the national 
domain, and ought to re-establish the meiui9 
of re-produdion iu those parts wliii-h have 
suffered. Such were what have been cnlleil 
the liberalities of Frederick the Great to Ibn^e 
province! iriiich bad been deaolated by ccr- 

Jn calamitieB ; they were acts of prudence 

id preservation. 

'2. Li>saes and mislbrlunes, the conse- 
quences oF hostilities. Those who have 
been exposed to Ibe invasions of the enemy 
' sve a ri^ht so much the more particular to 

public indetniufieation. as Ihey maybe con- 
sidered as having suslsioed the attack which 
threatened all iiartim, as being, by their si- 

ti.BlliSn Vk* nni.it t\,a m.ur ^XpOStd for thc 
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" A voluntary >iil)scripiion, a hank nf in- 
surance desdnetl (o teimburw loein^j acditors. 
might be advantsgeous, without iis being imi. 
per for the tdnunitiiaton of the public f\inili in 
jnstituieiuchanciubUslimenL Tlicpuliltc flinds 
of conitnini, aufhi 10 bt ma- 
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j UBtice is Hirewly, by itself, a subject of grief i 
but thit this error, once knoivn. should not 
be repaired by proportionsl indemnification, 
is an overturning of the Bodal ordtT. Ought 
not the public to follow the rulea of equity 
which are imposed on individuals? is it not 
shameful that it should employ its powrt in 
severely exacting what is due to itaelf, and 
should refuse to restore what it owe» ? But 
this obligation is so evident, tbat it becomes 
obscure by endeavouring to prove it. 

4. ReaponBibility of a community for an 
offence of violence, committed in ■ public 
place in its territory. It ia not properly the 
public treasure which ought to be employed 
in this case i it is the funds of the district or 
province, which ought to be taxed for the 
reparation of a nqjiigence of police. 

In case of competition, Ibe inlprestB of an 
individual ought to have plare before those 
' ' venue: what iadue to the injured 



parly, on account of satisfaction, ought to he 
paid in preference to what is due to the 
public treasure on account of line. Ordinary 
jurisprudence does not decide thus, but it is 
thu9 that reason decides. The lose suficred 
hy an individual is an evil felt ; the profit 
to the revenue is a good not felt by any per- 
son. What is paid by the offender as a fine, 
is a puiushment, and nothing more ; what he 
pays as a satisfaction is also a punishment, 
and a punishment even more than ordinarily 
strong, beudes this, It is a satislaction for the 
party injured ; that is to say, n Kood. When 
I pay to the revenue, a creature of reason 
with whom I have no quarrel, 1 feel only 
the same regret for the loss as I should do 
had I dropt the sum into a well : when I pay 
it to my adversary, when 1 am thus ohliged 
to confer a benefit on him whom I wished 
to injure, there is connected with the pay- 
ment a de^ee of humiliation, which givnto 
the punishment thus inHlcled the most de- 
sirable character. 
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ADVERTISEMENT. 

Thb following account is given by M. Du- 
rnont of his Uboura with respect to the two 
volumes published by him at Paris in 181 1, 
under the title of Thcorie des Piinet el del 
Rfaxitpema. Of this work, three editions 
have been prbted in France, and one in 
England. 

" When I published in Paris, in 1803, Le, 
TraUet dt Ltgulatioa Civile el PinaU, in 
throe volumes, I announced other works of 
the same kind, which I had, in the same 
manner, extracted from the manuscripts of 
Mr. Bentham, but which were nut then ready 
for the press. 

" Success has encouraged my labours : 
three thousand copies were distributed more 
rapidly than I had dared to hope would be 
the case with the first work of a foreign 
author, but little known upon the continent. 
I have reason also to think that ail recent 
as this work is, it has not been without its 
influence, since it has been frequently quoted 



Ediun bu taken the volun 



: entitled Th^rie 



himself, wherever ht could, of the original 
scripts, his Hill in many instances not be found 
a bleial tiansUtion of M. Dumonl's work. 



in many olTidal compositions relating to dvil 
or criminal codes. 

" But circumatancea, which prevented these 
new volumes from entering upon the same 
course of circulation as the preceding, have 
sometimes cooled my ceal, and 1 should wiU- 
ingly have resigned the task I had imposed 
upon myself, if the author would have under- 
taken it himself. Unhappily, he is as little 
diapoaed so to do as ever ; and if these works 
do not appear in the French dress which 1 
have given them, it is most probable that 
they will remain shut up in his cabinet. 

" They have lain there thirty yeara: the 
manuscripti fi^m which I have extracted La 
Tkforit des Peiiiei, were wtittcn in 1775. 
Those which have supplied me with La 
Thforie det Rfcunpenaei, are a little later : 
they were not thrown aside as useless, but 
laid adde as rough-hewn materials, which 
might at a future day be polished, and form 
part of a general system of le^lalion — or 
as studies which the author had made for his 

" These manuscripts, though much mora 
voluminous than the work 1 have presented 
to the public, arc very incomplete. They 
offered to me often different esHys upon the 
same subject, of which it was necessary to 
lake the substance and unite them into one. 
In some chapters 1 had nothing but marginal 
notes to lUrei-t me. For the fourth book of 
U Thione .lei Peiiui. I was obliged toeol- 
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lert and prepare a wiety of fragmenlii. The 
diBcuaBiOD upun tbe puniBhiQent of death was 
untuiiBbnL At one lime, the author in- 
tended-to tent of thii subject anew, but this 
intention ba» not been carried into effect. 
He had prepared nothing upon traneporta- 
tion — nothing upon Penitentiaries. The 
idea of the Panopticon was as yet unfonned. 
J have derived the foundations of these two 
important chapteni from a work of Mr, Ben- 
thuDS, dace published (Zet(<r« to Lord Pel- 
ham, jrc. ^c.) I have taken all that suited 
my general method of treating the subject, 
by leparating it &om all controversy. 

" After these explanation!, it will not be 
natter of •urpriM', if the lucts and allusions 
do not always ai^cord with the date of the 
original manuseripls. I have freely used the 
twhtaof an Editor: according to the nature 
of the teM, and the occaMon, I have trans- 
lated, commented, abridged, or supplied, but 
it need hardly be repeated, after what wa« 
•aid in the preliminary discourBe to the for- 
mer publication, that this co-operation on my 
part has had reference to the details only, 
and ought not to diminish the eonlidenec of 
the readers j it it not my work that I pre- 
irnt to them : it is. bh bithfully as the 
nature of things will permit, the work of Mr. 
Bentbam. 

" It has been said, that these additions, 
these cbangeK, should bear some distinctive 
mark; but though this spedes of Qdelity is 
dedrable, it is impossible. It ia only neces- 
sary to imagine what is the labour of bushing 
a bit sketch — of completing unfiniBhed and 
imreTiewed manuacripls, sometimes conirist- 
ing of fragments and umple notes, in order 
t« eompreheud, that it required a continued 
freedom, a species of unperceptible infusion, 
if I may so speak, which it is scarcely pos- 
aible for the individual himself to remember. 
This is, however, of no importance. It may 
be believed that the author has not found his 
ideal ^sGgured or falsified, unce he has con- 
tinued to entrust me with bis papers. 

~ I must, however, declare, that he has nl- 
legether refused to share my labour, and that 
be will not, in any manner, be responsible 
Ipr it. As he has never been satis&ed with 
a firat attempt, and has never pubbshed any- 
thing which be bag not written at least twice 
over, he has foreseen that the revision of so 
old an eway would lead him too far away 
from, and be incompatible with, his present 
mgagements. In this manner he has justi- 
fied his refusal i but he has authorised me 
to add. that an^ ' change which he might make 
would bear only upon the form ; as respects 
iht prindpUM, his opimons have not changed^ 
on the contrary, time and reflection have 
giTen ibrm additional strength. 

•• That Mr. Benlham, who is too particular 
■bout ha productions, should not deem these 



worthy of the public notice, will uot.astDiiish 
those who know all that he required othjm- 
self, and the ideas which he has iorairQ Tor 
himself of s complete work. 

" A perfect book would be that which 
should render useless all wbicb had been 
itten in time past, or that could be writleji 
future time, upon the same subject. Witt- 
respect to the second condition, it is not 
possible to decide when it is accomplished, 
without pretending to measure the power of 
'luman mind ; with respect to tbe tint, 
an more easily decide by a comparison 
with the works whjch have gone before. 
This comparison has supported me against 
1st distrust of my own powers. After the 
author had refused me all assistance, and bad 
^pressed bii doubts upon tbe merit of his 
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celebrated works upon this 
iibject, and even those which had been less 
distinguished; and then I could hesitate no 

" 1 was tempted, at one time, to collect 
every thing dispersed through L'Espril dei 
Loii upon the subject of Rewards and Pu- 
nishments. This collection would have been 
contained in ten or a dozen pages. By thus 
collecting tbe whole together, it would have 
been possible to judge of the correctness of 
thai eiprCBsion of D'Alembert, so often re- 
peated in Prance, that Monteiqultu had laid 
all, thai he had abridged ail, becauit ht had 
ttet all. Among a multitude of vague and 
undefined thoughts upun these subjects, of 
which some are erroneous, there are certunly 
some which are judicioua and profound, as in 
every thing we possess of this illustrious 
writer. But he has not developed the Ra- 
tionale of Rewards and Punishments, — in- 
deed, this was iLut his design, and nothing 
would be more unjust than lo criticise him 
for not having done what be did not intend 

" Beccaria baa done more : be first ex- 
amined the efEcacy of punish meiits. by con- 
sidering tbeir effect upon the human heart ; 
by calculating the force of tbe motives by 
which individuals are impelled to the com- 
mission of crimes ; and of those opposite 
motives which tbe law ought to present. 
Thii Bpedes of analytical merit was, how- 
ever, less the cause of his great success, 
than the courage with which he attacked 
established errors, and that eloquent hu- 
manity which spreads so lively an interest 
over lus work ; but after this, I scruple not 
to say, that he is destitute of method, that 
he is not directed by any general principle, 
that be only glances at the most important 
questions, that he carefully shuns all prac- 
tical discussions in which it would have been 
evident that he was unacquainted with the 
sdenee of Jurisprudence. He announcea 



_., t objerti — crime* and punisb- 

mviKi lie «lc9s lo (hose, oppsaionally. Pro- 

rviji'^ > *uid tbeBe three vast aubjecta with 
.tiSiMty furniih out nulter fur one little 

" After Montesquieu and Beccsria, we may 
' > leave in peace a whole library of books, mote 
.■or leas valuable, but which are not dintin- 
guiebed by any great cbnmrter of originalily 
not but that we should Hud in them correci 
and judidoua views, interesting tacts, valu- 
able iritictemi upon laws, many of wbieh ni 
longer exi«t . and to the disippearani'e of whirl 
these works have conlribuled. I inlend iiul 
here to enter in detail either upon their cri- 
ticiBm or culogium. It Is enough for me 
to oWrvc, Ibst none htvc hud down the 
Rationale of Rewords and Punishmenls, 
could be employed as a general guide, 

" In the vulumes formerly publiihed, t 
Itatiotukle of Punishment wu only tketehed 
out — a genenkl map on1j waa given of the 
department of Criminal Law, of which this 
work eihibitfl the topography. 

" To prevent frequent reference, and 
render thia work complete in itaclf, I have 
borrowed some chapteR from the preceding 
work, making considerable addition! totbem, 
and giving ihcm a ditferent form. 

" At the risk, however, of inipiring my 
readers with a prejudice untavourable to my 
work, 1 must acknowledge that it« object, 
how important loever it may be in relation 
lu ill consequences, t» uiy thing but tntC' 
resting in its nature, 1 have been sensible 
of this during the progress of my labour, and 
I have not completed it without having often 
lo conquer myself. A philosophical interest 
alone must suffice i the descriptions of pu- 
nishments, and the examination of punish- 
menti, which fuUow each other without ces- 
sation in a didactic order, do not allow of a 
variety of style, do not present any pictures 
upon which the imagination can repose with 
pleasure. 

" * FeLccs dltant hec omamenU llbcltoi, 
Non est conveniens luctibus il!e color.' 

" Happily, the subject of Rewards, by its 
novelty, and by the ideas of virtues, talents, 
and servicei, which it causes to pass in re- 
tiew, will conduct the readers by more agree- 
able routes. The Tartarus and Elysruin u 
legjsbtion, BO to speak, are here diaclutwd ; 
hut in entering into this Tartarus, it is only 
to lighten its torments, und we sre careful 
not to engrave upon it* portal thu terrible 
inscription of the poet, 

" ' Luttiuli •ptransu, toi cA" mlrale.' " 
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To sSbrd a clear apprehension of the sub- 
ject of the following work, which aubject is 
Punishment, it is necessary that what punisb- 
Dient is, and what punishment is aot, should 
be clearly understood. For this purpoae it 
will be proper to distinguish it from those 
obji^ela with which it is in danger of beii^ 
confounded, and also to point out the diSe- 
rent ihapei which it may aiiume. 

Punishment, whatever shape it may as- 
sume, is mn evil. The nutter of rvH. there, 
fore, is thu sort of matter here in question; 
the matter of evil in almost all the elupef 
of which it is susceptible. In considering 
this matter, two objects, constant accom- 
paniments one to tbe other, will require to 
be distinguished, vie. I. The act by whidi 
the evil is considered as being produced i and, 
2. What is coiuidered as being the result of 
that same ad, the evil itself wbidi is thus 
produced. 

Tbe English language affords but one single- 
wordcd appellaUvc in common use for deng- 
iiating both these objects, viz. Puiiitkmnl.' 

Punishment may be defined — mi «ril re- 
sulting to an individual from the direct in- 
tention of another, on account of some act 
that appears to have been done, or omitted. 
The propriety of this definition will appear, 
and its use be manilcsted, by taking it to 
pieces, and i;iamiiiing its sevenJ constituent 



• In the French, thereexbu for ihedaigna- 
m of the set one nunc, vis- puiiUi^n — acie dr 
\nilunt: and for tbe designstion of ihe evil, the 
lult or produce of ihalBCt, another name, vii. 



fHnc. 



But though exempt from the ambiguity by 

llich, as aboiP-, the English ' " ^- 

lenor»ted, the Princh labour! 



vhich, as abon^ (he EnKlish language ii 
lenor»ted, the Princh labours under another. 
By the word ptiiu, the retult is indeed secured 
a^lnsi being confounded with the act that caused 
iL But, on the other hand , tbe use of this word 
is not conHned lo the case in irluch tbe ottfecl 
de^gnsted by it li the lesult of an act cmanaiing 
'am the viU of n sentient being ; it is st leatl 

I rreqiienily employeil to deiignate the olyect 

tclf, mthout reganl to the cause by which it 

\s been produced. 
Beiido being loo broad in one dliecllon, the 

ipon of it is toansiTow inanather. Itissypo- 
nymous lo.and Doiinaw than co-cxtensire with, 
Inubar! it fails of including that modification 
>f evil which is of the purely negative out. con- 
ilsling of the absence, retlain, or more or Isii* 
probable, of this ot dut modilication of (deasuic; 
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tuie.oreUe of Uutdttutian or condition of tbe 
party aflrcted, which is the imuicdi 
uf such pain or loia of pleasurE. It is an Evil 
tciulling from tbeifirrM intention of anoUipr. 
It is not puniBhment, if it be obliquely intpn- 
lioiwl on the part of the person from whose 
agency tt results, but an evil of some other 
nature, but ivbich, however, i« not in all 
caKa dislin^uisbed bj a apeelSc name. 

It ia an evil resulting to a person fiam tbi 
direct intention of another, on nccouitl oj 
aome art that haa been done or omitted. At 
evil resulting to an individual, although it bt 
from the direct intention of another, if it b( 
not OD account of some art that h»» been done 
or omitted, is not a puni&hmetit. If, 
■wafemeu, for the sake of uporl, or < 
Hl-wilt, resulting fromaniiiilt^ifTfAiryou 
tun againit a man's perMin, without liaving 
any particular act of hia to ground it upon, 
lou do him a mischief, the evil produced in 
this case is what nobody woulil understand 
lo come under the name of punishment. 

But so it be on account of some act 
has been done, it matters not by whom tht 



. Thei 



is for 



the kct to have been done by the some person 
by whom the evil is sufiercd. But the evil 
■nay li^jht upon a different person, and still 
bear the name of punishment. In such 
caie it may be styled punishment in alienam 
penoHam, in conlrsdistinction to the more 
Mmmon ease in which it may be styled 
poniihment in propriam perioaan. Whether 
tbe act be ultimately or only mediately in- 
tentional, it rosy, consistently enough with 
eammon usage, bear the nunc of punishment i 
Ibou^, according as it was in the one or 
other way that the intention happened to 
rrntd it.' the act will assume a dilferent 
name, as we shall have occasion lo mention 
presently. 

It must be on account of some act that at 
lemit appeari to have been done ; but whether 
Hcb an act as appcart to have been done, or 
any act actually was done, is not material. 

By the denomination thus (riven to the 
tct, by the word punishment, taken by itself. 
BO lisiitBtimi is put to (he description of the 
peraon of the agent; but on the occasion of 
(Iw present work, this person is all along can. 
lidered as a person invested for this purpose 
whb the authority of the state; a legi-ilator 
anKaating tbe specie* of evil to Ik inflicted 
in ■ i^)ecies uf case ; or a judge appointing 
tbt indiridual lot of evil (n lie bSicted in 
tU* or that individual case. 

Trngcance, antipathy, amendment, dis- 
(Uemenl. determent, Eclf.^etcncc, self-pre- 
wrratioa, «fe custody, restraint, compulsion. 
tortufe. compensation in the sense in which 
it means a particular mode of satisfaction 
fcr injury or damage — burthen iu any such 
phrsw as that of imposition of s burthen, 
aadtaialion: by all these sctcralword^, ideas | 



are presented which will require 

stance to he compared, and in mc 

to be distinguished from the idem presented 

by the word /lunisAineiir. 

Take whatever portion of the matter of 
evil is upon tbe carpet: whether the term 
punishment shall or ehal) not with propriety 
be applied, depends upon the position in which 
the actual result stands with reference to the 
titnc in which the will or intention of tbe 
agent acts. 

Intention or unintentional: if intentional, 
directly or indirectly, or, to use another word, 
collaterBlly intentional; if directly, ultimate- 
ly, or but mediately intentional; such are' the 
moditications which the matter of evil may be 
considered as receiving, when considered in 
" n ol^ect to which the will 
itself. 

In some cases, the man in power, or some 
person or persons, having, as be supposes, re- 
ceived, at the hands of some person or other. 
evil in some shape or other, the object which 
he has in view, in the affliction of the evil in 
question, is an enjoyment of a certain kind, 
which he derirca. or expects to derive, from 
tbe contemplation of the evil thus sustwned. 
In this case, the act in question is termed on 
act of reageaHct. 

So far as this, and this alone, is his object, 
this evil thus produced is not only directly 
but ultimately intentional. 

Whether in the rhumrterofa sole object, 
a result of this nature be a Gt object for the 
man in power to propose to himself, is indeed 
a very important question, but one which has 
no place here: punishment, by being mis- 
iipplied, is not the lesH punishment. 

Laying out of the above case the supposed 
antecedent evi\, you bave no longer an act of 
vengeance, but an act performed for the mere 
gratification of anlipathg. But by the sup- 
position having for its author or agent the 
legislator or the judge, it is still not the lest 
an act of punishment. 

Of tbe cases in which the act productive 

of the evil, intentionally produced by the 

jid of power, is termed an act of puniah- 

eiit. the most common class is that which 

composed of those in which, on the part o( 

the agent, the evil thus produced ia. though 

"'.entional. and even directly intentional, yet 

t ultimately, but only mediatelyintentionaL 

In this cace. the ultimately intentioiinl 

ject — the object in relation to which tbe 

b of punishment is intended to minister in 

(be character of a mcmis to an end — may 

be either an act of the negative or the posi- 

When the act to whidi the punishment is 

• To him who would undentand what he 
hears or whai he says, uaitivc and ne^ve sie 
adjuncts: the use of which is not morenecniHry 
in eler(riciiy and galvanism than in law, and 
espedsll| in penal taw. 



annexed )> of the positive cant, the ulti- 
iD&tely intentJoruJ object aimed at hy the act 
of puniihrnent is of the opposite cast ; and 
to, when (he ofTence is ne^tive, the reeult. 
the production of which it umed Bt by the 
punishinent, is positive. 

IT the offence be of the porative coat, then 
eorae the following string of appellativen, 
exprflnsire of the resulte, the production of 
which is in different wayi aimed at, viz. 1. 
Amendmentorreformationi 2. Disablement; 
3. Determent j 4. Self-defence ; 5. Self-pre- 
aeristion ; 6. Safe cnatody; and 7. ReBtraint. 

If the offence be of the nef^tire cast, then 
eonlea another string of appellatives, exprea- 
aive, as above, of the result* aimed at, viz. 
1. Compulsion or restraint; S. Torture i 3. 
Compensation, in the sense in which it is 
equivalent to aatisfnctiim, rendered in consi- 
deratJon of injury resulting from an offence, 
or in conaideratiDn of dama^ produced with- 
out intentional injury: 4. Taiadon. 

Whether the result aimed at be of the 
negative or positive cant, the terms, coer- 
cion, obligation, burthen, or the phrase I'm- 
poiilimi of a burthen, ure competent to the 
deugration of it. 

Anendineal, or rcfurmation. and ditabta- 
nenf, are words expressive of the result aimed 
■t, in so fiir as the conduct of the supposed 
delinquent is concerned. In the esse of 
tanndaitiU or re/oriaa(ioa, the olmorious act 
is regarded as being of such a nature, that by 
a single mstince of iti being eommitted, such 
a degree of disorder in the moral constitution 
is indicated, u requires a general change to 
remove it, and briugthe patient to a state of 
ordinary purity. 

Few, if any, olFencca of the negative daaa 
being to be found which exhibit any such 
degree of rnalignily, — the use of the terms 
amendment and reformation is nearly con- 
fined to the case when the obnoxious act, 
the prevention of which is the ultimate end 
of the puiiithnii?nt, is of the positive kind, 

DiiebUatal it a term for which, with re- 
ferencetonn act of the negative kind, a place 
is hardly to be Ibund. Doing nothing is a 
sort of offence to which every man is so com- 
petent, that aU endeavours on the port of 
government to disable n nun from commit- 
ting it [Tuy be net at defiance. 

Deltmml is • result equaUy applicable 
to the aue cither of a positive or negative 
ofTence. It is moreover equally appUcnhle 
to the situation of the abeady-pumshed de- 
linquent, and that of other persons at large ; 
nor does it involve, on the part of the pu- 
nished delinquent, the supposition of any such 
general disorder as is implied by the woris 
ameudmenl or refbmalion. 

When the ulUmately intentional result i» 
amendment nr refbrmation. it is by the ini- 



Lced, the result is considered as being 
produced. In this cose, the act qfpunUhwieiit 
is also termed an act of eorrtetion. 

When the ul^mately intentional mutt ia 
disablement, it is by depriving the offender 
of the power of commitring obnoxious acU 
of the Uke description, that, in so far as it ia 
produced, the result is conudered as beinf 
produced. In this case, the course token to 
produce the result may cither he such the 

ure of which is to produce it otdy for •- 

«, OB is done by temporary imprisonnkent, 

ifinement, or deportation ; or for ever, aa 
would in some coses be done by mutilation. 
so &r as by the act of punishment eiet- 
dsed on the delinquent, other persons at large 
Dnsidercd ts deterred from the comm^ 
if acts of the like obnoxious description, 
he act of punishment is in consequence 
considered as endued with the quality of 
dettrmeitl t it is by the impreswm made os 
the will of those persons, on impression made 
in this case not by the act itself, but by the 
idea of it, accompanied with the eventual 
:pcctation of a nimilw tvil, as about to be 
eventually produced in their own instances, 
that the ultimately intentional result is con- 
sidered as produced ; and in this case it i> 
also said to he produced by the aasfpU, or 
by the force of examplt. 

Between self-defence and punishment, the 
relation is of this sort, viz. that to the same 
act which ministers to the one of those pur- 
poses, k may happen to minister to the other. 
This cwncidence may have place in either 
of two ways: an act which has self-defence 
tor its direct object and result, may have pu> 
nishmertt for its collateral result i or an WC 
which has punishment for its direct ohjeei 
and result, may have seU-dctence for ita col- 
lateral result. 

In repelling a personal aesault, it may 
happen to an individual, intentionally or un- 
mtentionally, to indict on the assailant * 
suffering by any amount greater than that of 
any which, by the assault, was inflicted on 
himself: if unintentionally, self-defence was 
not only the sole ultimately intentional, but 
the sole intentional result: but the suffering 
of the amulant, though not the culUterolly 
intentional, was not in effect less truly tha 
collateral result. 

On the other hand, in inflicting punish- 
ment on a delinquent, it may happen to the 
nun la authorUy to be exercising on his own 
behalf an act of letf-defenct : in regard to all 
offences, such as rebetliim and frciuoit. which 
have for their object or their effert tbe sub- 
version of the government, or the weaken- 
ing of its powers. But it is only in reference 
to such offences that an act of punishment 
can, with reference to the const ituled autho- 
rities, be with priqiriety called an art of 
self-defence. 

Butif iniieuoflhcconstitiiicdaullioriiiea. 
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the memben of the CDtnmunity at Itrge be 
mnndered as the periona by whom llit: pu- 
nubment u inflirted ; then U aJl punUhroent 
■n act of itlf-defiiKt, in relation to the par- 
tieular (prcies of evil vritb whifh the oBeiife 
thus punubed is pregnant ; an act tending to 
defend the cominunity agaiiiBt offenFea of tbe 
■ort in questiun, witb their attendant evils, 
vii. by means of reformation, disablement, 
and drterment, one or more of them as above. 
Id the Mpiifieation of the word tclf-defince. 

I it is implied tbat the evil against which the 
party ia endeavouring to guard himielf has, 
tot its ouse, an art done by nome sentient 
being, H-ith the intention of producing that 
ame evil. 

The word Fielf- preservation ia alilte appli- 
cable, whatsoever be tbe source or quarter 
from whirh the evil is considered as al>out to 
come. In bo far. therefore, as the set of 
punishment ia with propriety capable uf he- 
ing termed an act of self-defence, it ia. with 
the same propriety, tapable of being termed 
an tet of iclf-prtKrvation. 

Between cnfe ciutmly and puDishment, tbe 
relation is of this sort ; — To one and the 
*ame operation, or factitious state of things, 
it may happen to be productive of both of 
tbne effects. But in the instance of Che same 
individuBl, it is only to a limited degree that 
there can be a sufficient reason for making 
br both at the Hune time, 
considerable extent, imprisonment 
<rith propriety may be. and every where is 
applied, tinder tbe name and to the purpose 
of punidiment. In this ca«e, safe custody is 
in part tbe aame thing n-ilb tbe intended 
pBluslunent itself; in part, a conconiitant 
Bcceawry to tbe existence and continuHnce 
of whatsoever bflictions it may be deemed 

eiT to add to those nhicb are inseparable 
the safe custody itself. 

But in another ea«e. imprisonment, or an 
inOietJon of the same name, at least, as that 
which is employed as above, for tbe purpose 
of punishment, is to a great extent adminis- 
tered ultimately for the purpose of eventual 
forthcomingness. and mediately for the pur- 
pose of saf« custody, though no such thing 
•1 punishment is, or, at least, ought to be 
intended, because no ground for punishment 
has H yet been, and perhaps never may be, 
Mtabliihed. 

Between reitrrunt and punishment, tbe 
relation is of this sort. In Eoine thnpe or 
other, restnunt is the dirtclly intentional 
reault of every prohibitive Uw. Tbe evil, 
whatever it be. tbat constitutes an insepa- 
rable accompaniment of the state thus deno- 
mioatcd, is a collaterally intentional result 
of that same law. The evil of tbe restrabt 
maybe very moderate 1 but still, by every ge- 
neral prohibitive htw, evil in some shape or 
Mbcr, in fonie quantity or other, muit come. 



At the some time, reatnunt is. in a great 
variety of shapes, capable of being employed 
in the character of ■ punishment. As a pu- 
nishment, restraint is not incapable of being 
employed for the purpose of securing sub- 



n thisci 
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lut verbal, and a 
the generality of the word restrcunt. In 
the character of a punishment, we cannot 
employ the restraint collaterally resulting 
from the negative act, the production of 
wbich is the object of the prohibition in tbe 
character of the eventual punishment, to se- 
cure obedience to tbat same prohibitive law. 
To prevent a man from stealing, a taw 
threatening to prevent him from stealing, 
would be but an indifferent resource. To 
secure, by means of eventual punishment, 
restraint in this shape, you must employ re- 
straint in some other sbape; for example, tbe 
restraint attached to imprisonment. 

Between compulsion and punishment, the 
relation \a of this sort. In the case of com- 
pulsion, as in the case of restraint, the act 
in question is tbe act wbieb is regarded as 
the edicieut cause of the evil, tbe prevention 
of which ia the ultimate object of tbe act of 
punishment. What ritlrainl is, in tbe case 
wben the act in question is of the positive 
cast, compulsion is, in the case when the act 
is of the negative cost. 

Between torture and punishment, the re- 
lation is of this sort. Tbe term torture is 
employed, and perhaps with nearly equal fre- 
quency, in two different senses. In its most 
extended sense, it is employed to designate 
pain, especially pain of body, wben considered 
ss being intense in its degree, and this with- 
out reference to tbe cause by which it is 
produced. 

In its more restricted sense, being that in 
which it is most apt to be employed, when 
considered as tbe result of law, it is employed 
to signify pain of body in its degree intense 
as above, employed in due course of law, or, 
at any rate, by the hand of power, in Che 
character of an instrument of compulsion. 

But the aceount given of it, when em- 
ployed in this sense, wants much, as yet, of 
being complete. The compulsion, or con- 
strwnt, may be produced by the mere apprehen. 
sion of the punishment which is denounced. 

By this circumstance, torture stands dii- 
Cinguisbcd noC only from compulsion itself, 
buC from any lot of punishment considered 
as applied to the purpose of compuldon in 
the ordinary mode. 

Tbe notion of CorCure is not included in a 
punishment attached to an act of disobedi- 
ence, of which no remission is allowed i but 
suppose the same lot of pain attached to the 
same offence, with power to remit any pact 
of it, in case of, and immediately upon com* 
pUance with the requisitioti of the law, and 



here the puiunhinent 
■nd dcnominHlioii of 

Between compensRtiDii, or satisbction anJ 
puotshment, tbe relation is of this 
iBs, if compemalion be the end 
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9 donu for the purpose ol 
3n. the effect of pecuniary puninh- 
U produced likewise. More au9*ering, 
However, will in general be produced by what 
is taken for the purpose of compensation, than 
if the snme amount were taken for the pur- 
pose of punishment ; it will be nccompwiied 
by IhE regret produced by the idea of the 
advantage not only reaped by an adversary, 
but reaped at one's own expeoae. 

On the other hand, by the contemplation 
of the suffering inflicted by puniihinent on 
the delinquents. Rnod in the shape of com- 
pensation, or say vindictive saCisbction, is 
ndministered to the party injured. 

Between tKiation and punishment of the 
pecuniary kind, for it is only in this form 
that tbey ran be compared, the relation is of 
this sort 1 they both consist in the applica- 
tion of compulMon to the eitrocttag out of 
the pocket in question a certain sum ; the 
difference between them consists in tbe end 
in view. In the esse of taxation, the otyect 
is the obtainment uf a certain sum; in the 
case of punishment, the object is the pre- 
vention of the obnoiiouB act, to the com. 
mission of which the obligation of paying 
the money is attached in the character of a 
punishment. In the case of taxation, tbe 
wish of the legislator is, that the money may 
be paid; and, consequently, if it be lo ihe 
performance of a certain act that the obli- 
gation of paying the money is annexed, his 
wish is that the act may be performed. 

As in the two cases tbe result intended is 
opposite, the actual results are accordingly 
incompatible, in so far as either result is oth- 
tained, the other is missed. Whether the 
effect of any given law shsll be taxation, or 
effectual prohibition, depends, in the instance 
of etch individual, upon the value, which, in 
tbe case in question, he is called upon lo pay, 
compared with the value in his estimation 
of the advantage which stands annexed to 
the exerdse of the act ; if the advantage ap- 
pear the greater, be pays the money and 
exercises the act ; if the value of the money 
to be eventually paid appear Ihe greater, be 
obeys the prohibitory law, and abslains from 
the perfonnince of tbe act. 

When the &ce assumed by any law is that 
of a prohibition, if tbe penalty be nothing 
but pecuniary and tbe amount is fixed, while 
the profile of tbe offence are variable, Ihe 
probability is, that intnany instances the 
penalty, even if levied, which could not be 
without detection, prosecution, and eonviir- 
tiun, would but operate ft alued licence. 



This drcumstance is so obvious, that one 
would have thought it could not have been 
overlooked ; had it, however, been observed 
with any tolerable steadiness in England, 
the Isw of that country would wesr a iux 
widely different from that which it wears st 
present. 

In relation to all these several results or 
concomitiuits ' of punishment, one observs- 
tion useful to be borne in mind, that it msy 



* The dlslincliDni beiwecn the 
jeds may be illustnied by an exsi 

In 176H, a jury gave ■ verdi 
damages against the Esrl of Ht 
i^ul imprUonment of John Wilkes. Et 
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suspicion of being the « 

Ilmay be inquired, what sort of act diu tnejury 
perform, when by giving this verdict they ap- 
pointed the sum in question to be paid by the 
one person lo the other ? 

It was intended to be an act of punishmenL 
If any jurvman being ang^ with Lord Halifax 
also intended lo produce pain in him, on account 
of the pleasure he took in thinking of that pain; 
in the cose of such Jurrman it was ui act of 
rengeance j being done, nowcvet, on account of 
an act that had been done, viz. the imprisonment 
o( Me. Wilkes, it wss not an act of antipathy. 

If snv Juryman did itwidi a view of deterring 
Lord Uolirai. or any one who might occupy that 
noblemsn's place in future, Iram doing act "' 
kind, and of preventing the mischief 



™ of the 



hendcd from such acts, it was in 

smendmeni and deteiment. It could not, how- 
ever, operate tor the purpose of disablement, the 
paying of a sum of money, having no tendency 
to disable Lotd Halifax, or those holding the 
same oHice, IVam Impriionin^ others who might 
ne the oluecls of their diilikt 
■OS tiot an act of immediate iclf-defence, 
df^efencc implies attack, that is. implies 
ihere is some person who is actually using 
his endeavoun to do mischief to the pany de- 
himself. Jf, however, any jurynun, 
; himself in danger of suffeiing In the 
any other manner from lard 11., and 
Usble 10 act ss he did, joined in the ver. 
h the view of preserving himself fVom 

of similar punishment might tie 
ipose on Lord Hslifsi and such 
. )n theporiof sudi JurymanitwBB 
ii of self.pieservstlon. 
le payment of the fine imposed could contri- 
nothing 10 the purposes of sal^ custody or 
phyiieai restraint, neither wsl it an act of com- 
pulsion, for it was not dnigntd as a means of 
ipelling him to do anything. 
. _.. — jg. j[|j penalty, if 
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If any juryman did it with the view of mak. 
ig Mr. Wilkes amends lor the pain he had suf. 
feted by tbe supposed ii^ury in question, in such 
juryman it was an act of cnrnpenistinn; and if 
the juryman who intended to make compensation 
■-< Sir. M'ilkes also thought that it was right to 
,1 Lord Ualifiix to the amount of the compen- 
*ion pco|>er to be given lo Mt. Wilkes, It woa 
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Ls B prnervadre agwnat murb error, 
it it but in very few, if any of these 

i. that fiom Ibe name bjr which tbe 
object » here deaiipiated, mj true judgment 
can be fbnned on any luch question »s wbn- 
tber and haw &r tbe object ia a fit object uf 
pursuit or aim in the ohantrter of lui end. 

Take any one of Ibem for example, — if 
taken bj itself that object be of the nature 
of good, yet, in thelirstplace,thBt good may 
be in any degree minute i in the next pbce, 
to tbe quantity of evil with which it may 
happen to it to be followed, l.bme are no 
limit*; and thus it is that Mse must be that 
pn^wdtion, whirh, without leaving room fur 
cmeptionc, nhould pronounee the attainment 
of that object to be univcratUy an cud fit to 
b- aimed at, whether through the interven- 
tion of punish ment, or any other meuns; anc 

Of the distinctions here pointed out be. 
tween punishment and the Nrvend objccti 
■hat arc of kin to it, live diHUnguiahahle 
practical u*cs may be made. 

1. Th*y [nay serve as a aiemei 
legiiUlor, to aec on every occasion, that for 
the Mvenl objects which may have place, 
■nd prnent a demand for legislative pro- 
viden, due and adequate provision ia accor- 
dingly Dude. 

2. To preaervc him from the delusion 
nAich would have place, wheresoever it hap- 
peni that by one and the same lot of evil, 
due arul adequate provision may bo made for 
two or more of these purposes, if by the dif- 
fetrnce of their respective denominations, he 
were led to give birlh to two or more lots 
of evil for the purpose of elfi^eting tbe good, 
for the effectuation of which one of them 
■rould suffice. 

3. That in each instance, in comparing the 
end he has in view with the means which hr 
preposei to employ for the attuinmcnt of it, 
the view be takes of such proposed means 
may be.sudiciently cleor, correct, and com- 
plete, to enable him to form a correct judg- 
ment of the mode and degree in which they 
promiae to be conducive to the attainment 
of the end. 

4. That he may be upon his gtisrd against 
that sort of rhetoriral artifice which operalra 
bf mbatituting for the proper name uf the 
M>iect Of result in question, according to 
lb* puipoae in view, the name of some other 
«bjcct or retult, the name of which i* either 
nion or less popular than the proper one. 

&. That while in punuit of any one oF 
thcae objecta, in the character of an em/, hi' 
employs auri means ua to his conception ap- 
prar ronducive to that end, he may be cor- 
rectly and completely aware of any tendency 
which such arrangements may have to he 
nndnrive or obstructive, with reference to 
any oilier of thew same ends. 



CHAPTER II. 



In a former work il has been shown,* that 
oifencei) agunst individuals may be ranged 
under four principHl heads ; olTences against 
the perion, properly, repuliilioa, and cnadi- 
lion. The same division may be applied to 
punishments ; an individual can only be pu- 
nished by alTecting his peison, his property, 
his reputation, or his condition. 

The circumstance which renders these two 
claasiii cations similar is this — punishments 
and oBences are both evils caused by the free 
agency of man. In as many points as we arc 
liable to be injured by tbe hand of un of. 
fender, in to many pmnts is the offemler 
himself exposed to (he aword of justice. 
The difference between punishmentK and of- 
fences is not, then, in their nature, which is, 
or may be, the same ; but in the li^ality of 
the one, and the illegality of the other, of- 
fences are prohibited, punishments are insti- 
tuted by the laws. Their effects alto nre 
diametricslly opposite. An offence producen 
an evil both of the Jiril and second nrdcr ;^ 
it causes suffering in an individual which he 
was unable ia avoid, and it spreads an alarm 
more or less general. A punishment pro~ 
duces an evil of the firit order, and ■ good 
of ibe ttcond order . It inflicts suffering upon 
an individual who has incurred it voluntarily, 
and in its secondary effects It produces only 
good ; it intimidatea the ill-disposed, it re- 
assures the innocent, and becomes the safe- 
guard of society. 

Those punishments which immediately af- 
fect the person in its active or passive powers, 
constitute the class of corporal punishments : 
they may be divided into the following dif- 
ferent kinds ; — 

1. Simply aBlictive punishments. 

2. Complexly afflictive punishments, 

3. Restrictive punishments. 

4. Active or laborious punishments. 

5. Capitol punishments. 
Punishments which affect property, repu- 
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K (D Principle! lifAforaU and 

, See I'rinciplei ^ Morali und Legiilalion, 
ch. 12, pass W, 'OriheconHquencMoTa Mis- 
chievous AcL' — " The mischief of an oSeoce 
may frequently be distinguished, as it were, bila 
— shales or parcels ; the one eonlainitig irbal 

ly be cillcd the primary ; the other what may 
be called the secondair. That share may be 
termed primary which is susuined by an asiign- 
able iruilvldual, or a multitude of assignable In- 
dividuals. That share nwy be tenuHlKctmdary, 
which, taking its origin from the fonner, ex- 
tends iuelf tiiher over ihe whole communily, 
or over tome otlier multitude of unasiignable in- 
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titioD, or condition, posaees (hia quality in 
common, tb?j deprive die indi>'idiiBl of norae 
advantage which he before enjoyed ; such are 
pripatiue punithments, loaei, sjvi/orfiiliires. 
The punisbinentg of this clasi are v^r; va- 
rious ; they extend to every pouible kind of 
poasiftsion. 

Henee we perceive that all puniihments 
may be reduced to two clasiea. 

\. Corpoml punishmenia. 

'2. Privative puniabmentB, or punishmcma 
by Idu or forfeiture. 



CHAPTER TIL 



When any act ba« been committed wliicb ia 
followed, or tbrestenn to be followed, by 
luch electa as a provident legiilator would 
be aniioui to prevent, two wishes naturally 
and immediately sugf^cst thcmaelves to his 
tiibd ; &rat, to obviitle tbe danger of the like 
miscbief in future : aecondly, to compensate 
the miaehief that haa already been done. 

Tbe miscbief likely to enaue from acts of 
tbe like kind may ariw from either of two 
lourcea, — either the conduct of tbe party 
himself who haa been the aulbor of the mis- 
cbief already done, or tbe conduct of auch 
uther pernons as may have adequate motives 
and suRident opportunitiea to do the like. 

Hence the prevention of oBcncea divides 



itself it 



'0 branches: Parlicslm 






I, which applies to the delinquent himself; 
and gmeral prtneniinH, which is applicable 
(0 all the members of tbe community witb- 

Pain and pleasure are tbe great springs of 
human action. When ■ man perceives or 
supposes pain lo be the oonaequence of an 
■ct, be is acted upon in aucb a manner a* 
tends, with a certain force, to withdraw him, 
as it were, from tbe commiasion of that act. 
If tbe apparent magnitude, or rather value* 
of that pain be greater than [he apparent 
magnitude or value of the pleasure or good 
be eipects to he tbe coniequence of the act, 
he will be absolutely prevented from per- 
forming it. The miaehief which would hare 
ensued bom the act, if performed, will also 
by that meant be prevented. 

With respect to a given indlvidusl, tbe 
recurrence of an offence may be provided 
against in three waya : — 

1. By taking from bim tbe pbyeicsl power 
of offending. 

• I say valat. In order to Include tbe tircum- 
itanco of jaf nuify, prmimity, certainly, and 
duraiioni which magnitude, pioperlysoeaklng, 
does not. This may Mrve to obviate the ohjec- 
liona made by Locke (book II. ch.SI) ««in>t 
the propoaltion. thil mad U dctermireJ by the 




2. By taking away the desire of offend 

3. By making him afraid of offending. 

In the firal case, the individual can no 
more commit the offence ; in tbe second, be 
no longer desires to commit it ; In the third, 
he may atill wish to commit it, but he no 
longer darea to do it. In the first case, there 
ia a physical incapacity ; in the second, a 
moral reformation ; in the third, there ii in- 
timidation or tertor of the law. 

General prevention is effected by tbe de- 
nundalion of punishment, and by its appli- 
cation, which, occording to the common 
expression, lerues for an example. The pu- 
nishment suffered by the offender presenta 
to every one an example of what be himself 
will have to suffer, if be b guilty of the same 

General prevention ought to be tbe chief 
end of punishment, as it is its real justifica- 
tion. If we could con«der an offence which 
baa been committed aa an isolated bet, tbe 
like of which would never recur, punishment 
would be useless. It would be only adding 
one evil to another. But when we consider 
that an unpunished crime leaves the path of 
crime open, not only to tbe same delinquent, 
but also to all those who may have the some 
motives and opportunities for entering upon 
it, we perceive that the punishment inflicted 
on tbe individual becomes a source of secu- 
rity to all. That punishment which, con- 
sidered in itaelf, appeared base and repugnant 
to all generous sentiments, is elevated to the 
first rank of benefits, when it is regarded not 
as an act of wrath or of vengeance against a 
guilty or unfortunate individual who has given 
way to mischievous inclinations, but as an 
indispensable sacrifice to the common safety. 

With respect to any particular delinquent, 
we have seen that punishment has three ob- 
jects: incapacitation, reformation, and inti- 
midation. If the crime be has coDunitted is 
of a kind calcuhiXed to inspire great alarm, 
as manifesting a very miscbievous disposition, 
it becomes necessary to take from him the 
power of committing it again. But if tbe 
crime, being less dangerous, only justifies a 
transient punishment, and it is possible for 
the delinquent to return to society, it is prtK 
pet that tbe punishment should possess qua- 
lities calculated to reform or to intimidate 
him. 

After hnving provided for the prevention 
of future crimes, reparation still remains to 
be made, at ^ as posnible, fur those which 
are passed, by bestowing a compensation on 
the party injured ; that is to sny, beatowiiig 
a good equal to the evil suffered. 

This compensation, founded upon reanoni 
which have been elsewhere developed,! does 
not at first view appear to belong tu the suli- 

+ Tnitii, &c lom. ii. p. 31D. 
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CASES UNMEET FOTl PUNISHMENT. 



j«et of punishments, 
other individual than the delinquent. But 
the«e two ends have a real connexion. There 
are puniahnienls which have the double ef- 
feet of HiTordlnfr compensation to the party 
injured, and of inHietinK a proportionate nuf- 
frring on the delinquent; bo that the*e two 
end* may be effected by a single operHtion. 
Tbi* i*. in eerttun rase«, the peculiar advan- 
Ei^ of pecuniary pimishments. 

CHAPTER IV. 



All punishment beinRin itself evil, upon the 
principle of utility, if it ought at k11 to be ad- 
mitted, it ought only to be admilled in as &r 
as it promises to exclude some greater eviL 

It ii plain, therefore, that in the following 
mes punishment ought not to be indicted: — 
1. Where it is gravndlai : 2. Where it miiHt 
be bu^gicaciBut : beeauiie it cannot act so as 
to prevent the mischief: 3. Where it is nh- 
profilable or too eipnuive: 4. Where it is 
metdUu ; because the mischief may be pre- 
vented or eeaae of itself without it. 

I. Outt I'a ahich Paniihment ii groundUn. 

1. Where there has never been any mis- 
chief, as in the «ise of consent : such consent. 
provided it be tree and fairly given, being the 
belt proof that can be obtained, that at least 
no immediate mischief upon the whole ha* 
bem done to the party who gives it. 

2. Where the mischief is oaliceighcd'hy the 
production of a benefit of greater value, 
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e of domestic, judicial, military, 
and supreme puwers. 

IL Ciuei in irhkh Punithmenl must be 

Tbeu are, 1. Where the penal provinon 
is mt ataUiihfd until alter the act is done. 
Such are the coses of an ti pari facto law, 
and of a sentence beyond the law. 2. Where 
the penal provision, though established, is 
>M coKtOKd to the notice of the person on 
whom it ia intended to operate, u from want 
of due promulgation. 3. Where the penal 
provtaion, tbouRh it were conveyed to the 
individual's notice, aiutd product an efftcl 
with respect to preventing his engaging in 
the act pri^bit«d ; as in the cases of extreme 
ni.^scy. iniaiiity, and iMoxicaiian, 4. Where 
the penal provision. CbouKb present to the 

Ky't notice, does not produce its effect, 
use he knows not the act he ii about to 
Mlgtip in is of the number of those to which 
the pmal provision relates. S. Where, though 
the penal clause might exert a tiiU and pre- 
niling inDuenee were it to act alone, yet by 
the pridominiat indigence of fome opposite 
tiiiir upon the will, lucb aa physical danger 




threatened mischief, it must necessarily be 
ineffectual. 6. Where, though the penal clauw 
fill! and prevailing influence over 
the will of the party, yet his pligtical/acullUi 
(owing to the predominant influence of some 
physinil cause) arc not in a condition to fol- 
low the determination of his will ; insomuch 
that the act is absolutely involuntary, as 
through ei ' ■ 

III. Cruet ahere PunUhmnt is iiBprofilable. 

If the evil of the punishment exceed the 
evil of the offence, the punishment will be 
unprofitable ; the legislator will have produced 
more suffering than he bos prevented ; he 
will have purchased exemption from one evil 
at the expense of a greater. 

The evil resulting from punishment divides 
itself into four brauches: — 1. The evil of 
cnercioH or r«iraia(, or the pain which it 
^ves a mui not to be able to do the act, 
whatever it be, which, by the apprehension 
of the putiishment, he is deterred from doing. 

2. The evil ofappretiemiiiii, or the pain which 
a man, who bos exposed himself to punish- 
ment, feels ut the thoughts of undergoing it. 

3. The evils of lufferanee, or the pain which 
a man feels, in virtue of the punishment itself, 
from the time when he begins to undergo it. 

4. The pain of sympathy, and the other de- 
ricalive evils resulting to the persona who are 
in canaeTioN with those who suffer from the 
preceding causes. 

IV. Coses where Paaithment is needlta, 
A punishment is needless, where the pur- 
pose of putting an end to the practice may 
be attained as effectually at a cheaper ra 
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by informing tbe understanding, a 
well as by exercising an immediate influence 
on the will. This seems to be the case with 
respect to all those offences which cotiaist 
in the disseminating pernicious principles in 
matters of duty, of whatever hind the duty 
may be, whether political, moral, or religious: 
and this, whether such prinnples be dissemi- 
nated under, or even u-ifADul a sincere pcr- 
suaaion of their being beneficial. 1 any even 
ailhoitli for though, in such a case, it ia 
not instruction that can prevent the inili- 
ridual from endeavouring to inculcate his 
principles, yet it may prevent others from 
adopting them: without which, the endea- 
vours to inculcate them uiU do no honn. In 
such a cose, the sovereign will commonly 
have little occasion to take an active part: 
if it be the interest of oite individual to in- 
eulcBle opinions that are pemicioui, it will 
surely be the interest of other individuals to 
expose them. But if the sovereign v 
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the proper weapon wherewith t< 
.t error, and not the iword. 
On the other hand, as to the evil of tb* 
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offence, tfaJB will, of course, be greater or 
leas secoiiling to the nature of each offence. 
The prupiH'tion between tlie one evil and the 
other will therefore be different in tbe eue 
of each particular offence. Tbe obcb, there- 
fore, where punishment ii unprofitable on 
thii ground, can bj no other means be dis- 
covered, thiin by an exunination of each par- 
ticular offence. 

These codbi derations ought at all times 
to be present to the mind of the legislator, 
whenever be establishes any punishment. It 
is from them that be will derive his principal 
reaions for general unneeties, on accoui: 
the multitude of dclinquentei for the pri 
vation of a delinquent, whose talent* c 
not be replaced, or whose punishment would 
excite the public displeasure, or the diiplea- 
■ure of foreign power*. 



Eipinte of Pimithment This expresaion, 

which has not yet been introduced into com- 
mon use, may at first aght be accused of 
■Ingularity and pedantry. It ban, however, 
been chosen upon reflection, as the only one 
which conveys the desired idea, without con- 
veying at the same time an antiripated judg- 
ment of approbation or disiip probation. The 
pain produced by punishments, is aa it Were 
a npital hszArded in expectation of profit. 
This prolit is the prevention of crimes. In 
this operation, every thing ought to be taken 
into the calculation of prolit and loss; amd 
when we estimate tbe profit, we must sub- 
tract tbe loss, from w4iich it evidently re- 
■ulti, that the diminution of the expense, or 
the increase of the prnlit, equally lend to the 
production of a ravoumble balance. 

The term tipentt, once admitted, naturally 
Introduces that of eCDRon^ or /rv^Ayy. The 
mildneas or the rigour of punishments is com- 
monly spoken of: these terms include a pre- 
judice in the one case of Hvoia, in the other 
ofdiibvour, which prevents impartiality in 
their examination. But to say that a punish- 
ment is economic, is to use the language of 
reason and calculation. 

We should «ay, then, that a punishment 
ii economic, when tbe desired effect is pro- 
duced by the employment of the leait pos- 
•ible Buffering. We should say that it is loo 
tzpaaive, when it produces more evil than 
good; or when it is possible to obtain tbe 
same good by means of a less punishment. 

In this place, distinction should be made 
between the real and the apparnt ndne of 
a punishment. 

By the real ralue, 1 mean that which it 
would he found to have by one who, like 
the legislator, is in a condition accurately to 



thinlh ^^ 



trace and coolly to estimate it through all it« 
parts, exempt from (he delusions which are 
seen to govern the uninformed and unthinlt- 
ing part of mankind; knowing, befbrehi 
upon general principles, what tbe delinqi 
will know afterwards by particular 

By the apparent value of a pimisbment, V 
mean that which it appears to a delinquent 
to have at any time previous to that in which 
he comes to eipcrience it; or to a person 
under temptation to become a delinquent 
previous to the time at which, were he to 
become so, he would experience it. 

The real value of the punishment consti- 
tutes the expense. The apparent value in- 
flueiiccB the conduct of in^viduala. It i* the 
real punishment that is the expense. — the 
apparent punishmeat that gives the profit. 

The profit of punishments has reference 
to the inumtiof two parlies^ the public, 
and Htek^jarty injured. Tbe expense of the 
punisbmenKadds to this number a third in- 
terest, that of the delinquent. 

It ought not to be forgotten, although it 
has been too frequently forgotten, that the 
delinquent is a member of the Community, 
OS well as any other iiidividual — as well as 
tbe party injured himself,- and that there is 
just as much reason for consulting his in- 
terest as that of any olhcr. His weltive is 
proportionably the welfare of the community 
— his suffering the suffering of the commu- 
nity. It may be right that the intereat of 
the delinquent should in part be sacrificed to 
that of the rest of the community-, but it 
never can be right that it should be totnlly 
disregarded. It may be prudent to hazard a 
great punishment for the chance ofobtuning 
a great good: it w-ould be absurd to hazard 
the same punishment where tbe chance is 
much weaker, and the advantage much lef. 
Such are the principles which direct men in 
their private speculations: why should they 
not guide the legislator? 

Ought any real punishments to be inflicted ? 
most certainly. Wliy? forthe sake of pro- 
ducing tbe appearmet of it. Upon the prin- 
ciple of utility, except as to so much as is 
necessary for reformation and compensation. 
for this reason, and fur no other whatever. 
Every partide of real punishment that b pro- 
duced, more than wliat is necesnary for the 
production of the requisite quantity of ap- 
paront punishmrnt, is just so murii misery 
run to waste. Hence the real punishment 
ought to be as small, and the apparent punish- 
ment as great as possible. If himging a nma 
in lyjfjy would produce the same salutsj-y 
unpresiion of terror upon the minds of the 
people, it would be fully or cruelly ever to 
hang a man in perton,' 
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If delinquents were iinwljuitly piiniilicd 
for their offoncc*. and nobody elie knew (if 
it, it w rvideiit that, execpting the incon- 
sidcruhle braefit whidi might result in the 
wiky of ^»bl«meRt, w r^unmtioii, there 
would be k great di»l of mbchtef don«, and 
nut the \viot particle of good. The rruJ 
liunlshmenc would he u gryM «a ever, mid 
the appanal would b« notliing. The punish- 
ment would beiiil every offender as ui unfnre- 
Hwu enL It would never have been present 
to his nund to det«r hiin fruni the eommifsicin 
of erime. It would wrve as on eiample to 

Dulioquf nt« may happen to know nothing 
of the pumehment provided for them in cither 
of two cases: — !. When it is inflicted with- 
out having been previously made known ; 
2. When, though promuliJTited, it luu nut 
been made known tu the individual. The 
latter of these cases may he the case where 
tlie puiiisiiment i> appointed by tlatutt, or. 
as it is ndled, laritttn Uw. The former must 
happen in all new tw* where the punish- 
ment ia appointed in the way of common or 
Mveritlen law. 

The punishment appointed by the law, may 
be presented to the mind in two ways: — 

1. By it* k-gal denunrialion and ih;>cription; 

2. By its public execution, when it is inflicted 
with suitable notoriety. 

Tbc notion cnterluned of a punishment 
ouf-ht l« he exact, or, astbe logicinni -would 
my, adequate; that is, it should present to 
the mind not only a part, but the whole of 
the sutferings it includes. The denunciation 
of ■ punishment ought therelbre to include 
all the items of wMcb it b composed, airice 
that which is not known cannot operate aa 

Hence we nuiy deduce three important 
maxims: — 

1. That punishment that ia more ensily 
learnt, is better than one that is leas easily 

2. That a punithmcnt that is more eiviily 
remembered, is better than one that is lesi 
eanly remembered. 

3. That a punishment that appears of 



in individual of ihis inollensive 
vhole nalion took un the maiter, and became 
furioai and implacable. It ira* neceuary id 
make an example to padiy them. The delin- 
quent nu therefore fanjughl before than in 
as a malefactor; he was tried with great . 
and vas condemned to swallaw a goblet of Ignited 
brandy. The manplavHl hisnsrli^hefEigned 
bimselr dead, and felf moiioRlesi. His friends 
covered him with a cloak, and bore htn 
The H'tienlots declared themselves si 
" The wont we should have donewiih th< 
said ihey. " would have been to throw h 
the lite ; but the Dutch hare dnue better — Oity 
have put the fire into the mao, " — Lkmai 
£tnnliig Patu (ht August or September mi. 



greater nu^iitude. in compariMm of what it 
really is, is better than one that appean of 
less magnitude. 



CHAPTER VI. 



■■ Adsil 

Regiila, pecatis qu* perns* Strngel o'quaa. 
Ne sculica dignum, hotriblli vcten Hagella," 
HOK. f.. 1. Sm. iii. 
EsTAltlsK a proportion between crimes aiid 
punishments, has been said by Munlesquieu. 
Beccaria, and many others. The iiuuini i*, 
without doubt, a good one; but whilst it is 
thus cunRned to general terms, it must be 
confessed it is more oracular than brtrueti ve. 
Nothing baa been accomplished, till wherein 
this proportion consists b»s been explained. 
and the rules have been Uid down by wliirli 
it may be determined that a certain measure 
of punishment ought to b<; apjilied to a cer- 

Punithments may be too small or too grent ; 
and there are reasons for not making them 
too small, as well as for not making them 
too great. The terms miainuni and manmum 
may serve to mark the two extremes of this 
question, which require equal attentian. 

With a view of marking out the limits of 
punishment on the nde of the first of tbe«e 
eitremes, we may lay it down ts a rule — 

t. That the value of the punishment must 
not ho less, in any caw, than what is lutR- 
dent to outweigh that of the profit of the 

By the profit of the crime, must be undcr- 
rtood not only pecuniary profit, but every 
advantage, real or apparent, which has ope- 



The profit of the crime is the force whidi 
urges a man to delinquency: the pain of the 
punishment is the force employed to restrain V I 
him from it. If the first of these forces be -I 

the greater, the crime will ba commitred i* 
if the sectmd, the crime will not be committed. 
If, then, a man, havingreapedtheprofil of a 
crime, and undergone the punishment, finds 
the former more than equivalent to the latter, 
he will go on oBeii^ng for even there is 
nothing to restrain him. If those, also, who 
behold him. reckon that the balance of gain is 
in fiivotu- of the delinquent, the punishment 
will be useless for the purposes of example. 

The Anglo-Saion laws, which fixed a price 
upon the lives of men — 200 shillings for the 
murder of a peasant, six times at much for 
that of a nobleman, and thirty-six tim«a as 



• That ia lo lay, commiiied by those who sre 
only mcrained by ibe him, and not by any ot'irr 
luleUry moiivta, such as benevolence, rtUgion, nr 
honour. 
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much for that of the king — evidently triuis- 
grcssed agunst tiiis nilc. In a great number 
uf i7aae«, the punishment would appear no- 
thing, rompueit witb the profit of the crime. 

The »ojne error U committed whenever a 
puniafaraent U estahliflhed which reaebe^ only 
to a cerUiii fixed point, wLicli the advantage 
of the crime may Burpaas, 

Authors of celebrity have b«en found de- 
flirouB of eBtabliehing a rule precisely the 
reverie : they have tmid, that the greatness 
of temptation IB a reason for lessening the 
punishment ; beotuse it lessens the fault ; be- 
cause the more powerful the seduction, the 
less reason i« there for concluding that the 
offender is depraved. Those, therefore, who 
are overcome, in this case, rutlurally inspire 
ut with comuiiee ration.* 

This may all be very true, and yet afford 
no reason for departing from the rule. That 
it may prove effectual, the punishment must 
be more dreaded than Ibe profit of the crime 
desired. Besides, an inefGacioua punish- 
nient is doubly misebievuua: — -mischievous 
to the public, since it permits the crime to 
be cominitted, — mischievous to the delin- 
quent, since the punishment inflicted upon 
him is just BO much misery in wsstc. What 
Ehould we say to Ifae surgeon, who, that he 
might save his patient a small degree of pain, 
should onlyhalf cure him? What should we 
think of his hunianity, if he should add to bis 
disease the torment of a useless operation ? 

It is therefore desirable that punishment 
should correspond to every degree of temp- 
tation ; at the same time, the power of mi- 
tigation might be reserved in those cases 
where the nature of the temptation itself 
indicates the absence of confirmed depravity, 
or the possession of benevolence — as might 
be the esse should a hther commit a theft 
that he might supply his starving bunily with 
bread.t 



lie Kcnius as Adam Smith should have 
ntoifaiamittake. Speaking of smugging. 
The law, contrary to all (he nonary 
.Fi.._.f__ t_ . the temptation. 



fallen 



principles of justit , 
and then punishes ilu 

commonly enhances the puniihmcnt, too, in pro- 
portion to the very rircumaiance which ought 
certainly ID alleviate it — the temptation lo com- 
mit the crime."— (Talrt u/Nalioni, b. v, ch. 2, 
-f-It is easy to eiiitnateine pmlitof a crime in 

in those of malice and enmity ? 

The profit may be otimsted by the nature of 
the mischief thai the offender has done to his ad. 
vetsary. Has his condurt been more oflensive 
than painful ? The profit is the degree of humi- 
liation that he belierei his adversary id have un- 
dergane. Has he mutilated or wounded him i 
Tbe profit it ihe degree of suffering be has io- 
fllcted. 

In this, in his own opinion, conaials the profit 
of his (rffence : if, ihen, he is punished in on ana- 
Ingous manner, he is struck in the lODn sensible 



Rule 11.— TA^ greater tin mufhitf of 
the offence. (At grealer i. the eipiaie it Muji 
be marlk lehiU'to be at. in the <eag of pit- 

This rule is so obvious in itsetf, that to 
say any thing in proof of it would be need- 
len; but how few are the instances iu which 
it has been observed ? It is not long lincv 
tbat women were condemned to be burnt 
alive for uttering bad money. The punish- 
ment of death is still lavished on a multitude 
of offences of the least mischievous descrip- 
tion. The punishment of burning is still hi 
use in many countries for offences which might 
safely be left to the restraint of tbe moral 
Kancijon. If it can be worth while to be at 
the expense of so terrible a punishmeat as 
that of burning alive, it ought to be reserved 
for murder or incendiarism. 

It will be said, perhaps, that the intention 
of legislators has always been to follow this 
rule, but that their opinions, as well as those 
of the people, have fluctuated respecting the 
reUtivc magnitude and iwture of crimes. At 
one period, wilchcraft was regarded as the 
most mischievous offence. Sorcerers, whu 
sold their souls to the devil, were objects of 
abhorrence. A heretic, the enemy of the 
Almighty, drew down divine wrath upon u 
whole kingdom. To steal property conse- 
crated to divine uses was an offence of a 
more malignant ruiture than ordinary iheR, 
the crime being directed Bgainst the IKnnity. 
A false estimate being made of these crimes, 
an undue measure of punishment was applied 

Rule III. — TVAen two ofencei come <« 
competition, the piiniihnent for the greater 

prefer the leas. 

Two offences may he said to be in com|ie- 
tilion, when it is in the power of an indivi- 
dual to commit both. When thieves break 
into a bouse, they may execute their purpose 
in different manners : by simply stealing, by 
theft accompanied with bodily injury, or 
murder, or incendiarism. If the punishment 
is tbe same for simple theft, as for theft and 
murder, you give the thieves a motive for 
committing murder, because this crime adds 
to the facility of committing the former, and 
the chance of impunity when it is committed. 

The great bconvenience resultinR from 
the infliction of great punishments for small 
offences, is, that tbe power of increasing them 
in proportion to the magnitude of the offaiice 
is thereby loit.J 



which has, so 



D speak, been pointtd out by 



II that the mi:<- 



himself ; 

chief which he has chosen as the insuumeni of 

his vengeance, must appear hurtful Id himself. 

jf Montesquieu, otter having recommended 
this rule of proportion, adds, " Quand il n'y a 
point de difference dan* la peine, u faut eu met* 



i 




Rule IV Tht ptniihatM i/mvU be ad- 

JMiled iKtuehBUHntr to each particular Bj/eHCe, 
Ikat fir entry pari of the mhchitf there nay 
k a motive to realrmn tie qffmder from giving 
hirtk to it. 

Tbiu, for example, in adjuiting the pu- 
Qiifament for ntcaliiig ■ sum of monej', let 
thn magnitude of the punishment be deter. 
auned by the ajnouiit of the sum itolen. If 
for stealing ten sliillinRg an offender i« pu- 
nished no inott than for Btealiiig live, the 
nea&ag of tl^e remaining live of tboie ten 
ihillingi is an oiTence for which there ' 
pluiitbtnent Ht all. 

Tbe laat object is, whatever nuBchief a 
' guarded ajiiainM. to f^ard agoiiiDt it . 
dkcap a rate as pocAible ; therefore — 

Rule T The punithineni ought in nt 

to ie more lAan what it nectisury lo brinff ir 
iale coiifonialy with the rales hire gicen. 

Rule \l.—That the quantity of punuh- 
matt aetually ii^fiicled on each indipidual of 
fmdrr may currespoitd to the quantits intended 
for iimilar offindtri in general, the ttiierc ' 
infiuenring leitiibililg ought ai 



■o ie taken , 



o the a. 



The aame nominal punishment is not, foi 
diflfrent individuals, tbe same real punieb- 
ment. Let tbe punishment in question be i 
line : the »um that would not be felt by i 
lieh man, would be ruin tu a poor one. Tht 
nme ignomiuiuus punishment that would Hx 
an indelible stigma upon a man of a certain 
nnk, would not affect a man of a lower 
nnk. The same imprisonment that would be 
nnn to a man of business, death to an old man, 
and destrurtion of reputation to a woman, 
would be aa nothing, or next to nothing, lo 
pnon* placed in other circumstances. 

The law may, by antidpstion. provide 
thit such or lucb a degree of mitigation shall 
be made in the amount of the punishment, 
ia comideratian of such or such cirrum- 
stancea infiuencing tbe sensibility of the pa- 
dent; inch aa age. sei, rank, kc But in 
thew cases, considerable latitude must be lell 
lo the judfre* 

Of the above rules of proportion, the four 
Srat may serve lo mark out the limits on tbe 
■iniiDuia ^de — tbe limits below which a 
it ought not to be diminished : the 



apnance de U grace ; en AngUterre, 
irprim trl auroii dudirepeu), parce 

n'ci vdcun ptUTcnt espeter d'eur uansporta 
Is calonia, mm pas lei assauines." — 
£wt( Jei Loll, lib. vi. ch. le. 

TUa CHpeclation of favour, no doubt, umtri. 
bsUB M tbe effect of vhich he speaks ; bul »hy 
ttoBli this manifest imperfection in tbe laws 
mala, that It may be coirected by an arbitrary 
■d of Ibe anereign ? If an uncertain adriniage 
fHHtncei thismesiure of good, a certain advan. 
B« would opeiate more surely. 
■Sec Introduction to Morals and LcgisUuon — 
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tifth will mark out tbe limits on the maxi- 
ndc — -the limita above whicb it ought 
be IncrcHsed. 

uf punishment is more clear- 
ly marked than its maiimum. What is loo 
liItU is more rlearly observed than what is 
(00 mneh. What is not sufRdent is easily 
seen, but it is not |ios«ib1e so exactly Ui dis- 
tingnisb an excess : an approximation only 
can be attujied. The irregularities in the 
force of temptations compel the legislator to 
increaae bis punishments, till they are not 
merely sutlicient to restrain the ordinary de- 
sires of men, but also the violeiux of their 
deiirea when unusually einted. 

The greatest danger lies in an error on tbe 
minimum side, because in this case the punish- 
ment is inefficacious ; but this error is least 
likely to occur, a slight degree of attention 
Budidng for its escape ; and when it does 
exist, it is at the same time clear and mani- 
fest, and easy to be remedied. An error on 
the maximum mde, on tbe contrary, is that 
to which legislators and men in general ue 
naturally inclined: antipathy, or a want of 
compassion for individuals who are repre- 
sented as dangerous and vile, pushes tbeni 
onward to an undue severity. It is on this 
side, therefore, that we should lake the must 
precautions, as on this side there has been 
shown tbe greatest disposition to err. 

By way of supplement and explanation to 
the first rule, and to make stu-c of giving 
to the punishment the superiority over the 
offence, the three following rules may be 
laid down:— 

Rule Vll. — nn( the value of the puniih- 
meat nay outweigh the profit of the offince, 
it muit be increaied in point of niagnitude, 
IB proportion as it falU ihorl in point of 

Rule VliI.-^Paniahaent must be farther 
inereaaedin point of magnitude, in proportion 
as it fall* short in point of proximity. 

The profit of a crime is commonly more cer- 
tain (ban its punishment 1 or, what amounts 
to the same thing, appears so to the offen- 
der. It is generally more immediate : the 
temptatiDn to offend is present; tbe puniKb- 



is at a distan 



Hence ther 






which weaken the effect 
punishment, its uncerlaiitly and its dittance. 
Suppose the profit of a crime equal to £10 
sterling; suppose the chance of punishment 
as one to two. It is clear, that if tbe punish- 
ment, supposing that it were to take place, 
is not more Iban £10 sterling, its effect 
upon a man*s mind whilst it continues un- 
certain, is not cqusl to a certun toss of £10 
sterling : it is only equal to a certain loss 
of £5 sterling. That it may be rendered 
(he profit of tbe crime, it must be 
raised to £'20. 

Unless mep are hurried on by outrageous 



pasmon, they do not rngagv in 
crime without the hope of impunily. If h 
punishment were to consist only in taking 
from an offender the fruit of Mb crime, and 
thii punishment were infultible, there would 
be no more «u<.'h crimts mmmitted i for what 
man would be «i insensate as lo take the 
trouble of committing a rrime with the eer- 
tainty of not enjoying its fruita, and the 
nhameof having attempted it? But as there 
are always some chances of escape, it is 
necessary to increase the value of the pu- 
ninbment, to counterbalance these chances of 
imponity. 

It is therefore true, that the more the 
certainty of punishment can be augmented, 
the more it may be diminished in amount. 
This is one advantage resulling from sim- 
plicity of legislation, and excellence of legal 

For the nunc reason, it is necessary that 
the ponlshment should be as near, in point 
of time, to the crime, at poisibte ; because its 
impression upon the minds of men is weak- 
ened by distance; and because this distance 
adds to the uncertainty of its indictiun, by 
affording fresh chances of escape. 

Rule IX.— (TAen the act it conclanceiy 
indictttice of a habil, mch an mcreatt naitt be 
giBen to Ihn jmaUhmtnt at nuty tnahh it to 
OHtwtigh the profit, not onfy of the individual 
offence, but of SKch other Uke offitica as are 
littlg lo have been anamiiud KUh inpanily bg 
the tanw offender. 

Severe as this conjectural ralcuUtion may 
^>pear, it is absolutely necessary in M>me 
cases. Of thin kind are fraudulent crimes ; 
using ftlse weights or measures, and issuing 
base coin. If the miner was only punished 
according to the value of the single crime of 
whidi he is convicted, his fraudulent practice 
would, upon the whole, be a lucrative one. 
Punishment would therefore be inefflcnciou', 
if did not beat a proportion lo the total jinin 
which may be supposed to have been derivi-d, 
not from one particular act, but from a train 
of acliona of the same kind. 

Tliere may be a few other drcumstances 
or conuderations which may influence, in 
some small degree, the demand for punish- 
ment ; but as the propriety of these is either 
not su demonslrnble, or not so constant, or 
the application of them not «o determinate, 
as that of the finegiong, it may be doubted 
whether they are worth putting on a te vel 
mlh the others. 

Rule X Whm a pHHiihment. vhich in 

point of ijHalily ti porHcMhrfy well eelntatid 



than 



r ill I 
certniN (paatify, i 






^ . ly tcmetiiHei bi 

ofw. for thetakeofempliyingit, tottrtteh 
a little Scjoad that qnantHi/ mkich, pa other 



the pHniihment propoied it efiw 
I to be particularli/ mil cot 
lo antuvr the psrpoie of a mora/ leaon 

Rule Xll In adjutting the quaalmi of 

punishment, the circumtlnncei bij mhieh all 
punithmenl may be rendered anprojitabli onghl 
lo be attended lo. 

And lastly, as loo great a nicety in esta- 
blishing proportions between punishment and 
crime would t«tid to defeat its own object, 
by rendering the whole matter too complex, 
we may add — 

Rule XIII. — Among provimia deiigned 
lo perfect ihe proportion beltoeen punithmenli 
and offeneet, if any occur vhich la/ their oim 
particular good tffecit would nol make up for ' 
tht harm iketf mould do by adding to the intri- 
eacy of the code, they should be onillcd. 

The observation of rules of proportion 
between crimes and punishments has been 
objected to as useless, because they seem to 
suppose, that a spirit of calculation has place 
among the passions of men, who, it is said, 
never calculate. But dogmatie as this pro- 
position is, it is altogether blse. In oiBtten 
of importance, every ont' calculates. " 
individual calculates vrith more or less 
rectness, according to the degrees of his ii 
formation, and Ihe power of the motl*a 
which actuate him i but all calculate, t 
would be hard to say that a madman does M 
caloilate. Happily, the passion of eupiiStU 
which on account of its power, its conslaoiTi. 
and its extent, is most formidable to sodetf, 
is the passion which is most given to calcu- 
Ution. This, therefore, will be more lue- 
cessfully combated, thu more carefiilly the 
law turns the balance of profit agmnst it. 



CHAPTER VII. 



It has been shown what rules ought to be 
observed in adjusting the proportion between 
punishment and olTences, I'he properties to 
be ^ven to a lot of punishment in every 
instance will of course be such as it Hands 
in need of, in order to he capable of being 
applied in conformity to those roles : the 
gaelity will be regulated by the qniuitity. 

1. Variability. 

The Grst quality deurable in a lot of pu- 
nishment is pariabilily ; that it be susceptible 
of degrees both of intensity and duration. 

An invariablt punishment cannot be made 
to correspond lo the different degreen of the 
scale of punishment ; it will be liable to err 
either by excess or defect : in Ibe firiit case, 
it ivould be too expensive ; in the second, in- 
efficacious. 

Acute corporeal puiushmenta ore extrcnMtljr 
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vwiablc in reject of inlmrity, but not of 
iluration. Penkl labour is virublc in both 
reapecti. in nearly equal iegrm. 

Chrnnic punisbmenls, sucb w banishttwnl 
auil unprisonnient, ma; be easily divided as 
to tbeir duration : they may alio be vui«d an 
to tbeir inteniity. A prison may hr more or 
leas Mvere : banitbment may be direclcd lo 
a senial or imgenial dime. 

11. EqvabiUtg. 
A leeond property, intimately eonnerled 
with the former, may be ityled equabiiihi. 
It wiU avail but little, that a mode uf punitb- 
ninit (proper in all other respect*) hu been 
catablilhcd by the IcRielature. and that ca- 
pable of being wrewed up or let down to any 
(kgTM that can be required, if, after all, 
whatever degree of it be pitched upon, that 
same degree thai! be liable, according to dr- 
cumitances, to produre a very heavy degree 
of pun, or a very slight one, or even none 
at all. An equable puniEhment ii free from 
tliii irregularity : on unequable one ia liable 



t ii unequable: it may clthi 
prove & puiiialinienC or not, according to ll 
temper, the a^, the rank, or the fortune of 
the iniUviduala. This is also the case ' ' 
pieutuarf or quasi peruniary punishn 
when it respret* some puticular ipedes of 
property whirJi the offender may or may not 
pa»eM. By the English law, there are se- 
veral oSenees which are punished by a total 
forfeiture of Dioveables, not eiitendins to im^ 
moveables. In some casea, this is the prin- 
cipal punishment : in others, even tbe only 
one. The eonaequence i>. tbat if a man's 
forluae happen to consist in moveiibles, he 
i> mined ; if in iinmoveabU^, he suffers no- 

Inthe absence of other puiushment, it may 
be proper to admit ui unequable punishment. 
Tbe cbanec of punishing some delinquents ia 
preferable to universal impunity. 

6ne mode of obviating the evil of inequa- 
lity coami* in tbe providing of twodiflerent 
Bjwdes of punishment, not to be used to- 
gether, but that the one may be eutntituted 
for, and supply the defects of the other : for 
example, corporeal may be sulnliinted for 
pecuniary puniiditnent, when the poverty of 
tbe individual prevents the application of tbe 
latter. 

An uncertain punishment is unequabli 
Complete certainty supposes rompleic equa- 
bility i tbat is to say, tbat the aume punish- 
meot shall produce in every case the same 
d^ee of nifienng. Such accuracy is, hoW' 
«ver, evidently unattainable, the circiim- 
ilances and Mtnsihility of individuals bein^ 
■n variable and so unequal All that can bt 
•ommplisbed is t« avoid striking and mani' 
tut inequality. Id the preparation ait a penal 



code, it ought constantly to be kept in view, 
.ecording to circumilances, of condition, 
fortune, age, tux, ke. the same nominal is 
It the same real punishment. ' A fixed fine 
always an unequable puniahment ; and the 
ne remark itapplirahle to corporeal punish- 
ments. Whipping ia not the same punisb- 

■ when applied to all ages and ranks of 

penant. In Chinii, indeed, every one ts 
.ubmitted to the Uunbao. from the wster- 
'arrier to the mandarin ; but this otdy proves, 
that among the Chinese the sentiments at 
honour are unknown. 

Ill, ConmtiaurahiUlg. 

Puni^bmoats arc eommuisurable, when the 
penal efferta of each can be meMurcd, and a 
distinct conception formed, of howmurh (be 
luffering produced by the one Gtllt short of 
>r exceeds that produced by another. Sup- 
lOse a man pUeed in a atuation to choose 
>etween several crimes; — he enn obtain u 
lum of money by theft, by murder, or hy 
irson : tbe law ought to pve him a motive to 
ibstain from tbe greatest crime ; he will have 
^hat motive, if he see that tbe greatest crime 
Iraws nfler it the greatest punishment: he 
jught, therefore, to Iw able lo compare theee 
;iumabnienls among themselves, and measure 
tbeir different degrees. 

If the same punishment of death is de- 
nounced for these three crimes, there is no- 
thing to compare ; the individual is left free 
to choose that crime whieb appears most easy 
of execution, and lea^t li^le to be detected. 

Punishments may be made commetiHurable 
in two ways : 1. By adding to a certain pu- 
nishment another quantity of the same kind i 
for example, to five years of imprisonment 
for a ceitsin crime, two more years for a cer- 
tain a^igniVBtion ; 'J. By adding a punishment 
of a dilferentkind; for example, lo five year* 
of imprisonment for a censin crime. ■ msrk 
of disgrace for a certain aggravation. 

IV. CharaaerUlicnhetf. 

Funishment can act as a preventative only 
when the idea of it, and of its connetion 
with the crime, is present to the mind. Now. 
(o be present, it mu>t be remembered i and 
to be remembered, it must have been lesu'iit. 
But of b11 punishments thnt can be imagined, 
there are lufiie of which tlie eonnexion with 
the offence is either no eaiily teamt, or so 
ellicaciouBly remembered, as tiiose of which 
the idea i* already in part associated with 
some part of the offence, whieb is the case 
when the one and the other have some dr- 
cuinstance that belongs to them in common. 

The luw of retaliation is admirable in ihia 
respect. An ev for an cm, and a leoth for 
a loolh. The most imperfect intelligence can 
connect these ideu. This rule of retaliation 
is, however, mrily pcictiGHbte : it is too ii»- 



_^_... a Mpenaivc; rei-our»c muat 

tberefore be hsd to ocber sourcea of analogy. 
We ahsU therefore recur to this nibject in 



nitude. 



V, Exenpiarity. 
le of punishment la ciempUry 



■Ml a 



It i« the apparent puniihmcnt that 
dues all the service in the way of example. 
A real puniahmenl, whicrh should produce no 
visible effeeta, mieht serve to intimidate or 
reform the olTender subjected to it i but il8 
use. as an example to the pubiir, would be 
lost. 

The object of the lepslator ought there- 
fore to be, so iur as it may be safely practi- 
cable, to select Bucb modes of puniahmeiit 
as, at the expense of the least real, ehull 
produce the greatest apparent Buffering ; and 
to accompany each particular mode of punish- 
ment with such tolemnilies a» may be beat 
calculated to further this object. 

In this point of view, the oMto-da-fis would 
furniah moat useful models for acts of justice. 
What ia a public execution ? It is a solemn 
tragedy, which the legislator presents before 
an assembled people — a tragedy truly im- 
portant, truly pathetic, by the sad reality of 
its catastrophe, and the grandeur of ita ob- 
ject. The preparation for it. the place of 

cannot br loo carefully selected, as upon these 
the principal effect depends. The tribunal, 
the scaffold, the dresses of the officers of 
justice, the religious service, the procession, 
every kind of accompaniment, ought to bear 
a grave and melancholy character. The exe- 
cutioners might be veUed in bhick, that the 
terror of the scene might be heightened, and 
these useful servants of the sUte screened 
&om the haired of the people. 

Care must however be taken lest punish- 
ment become unpopular and odious through 
a &lBe appearance of rigour. 
VI, Fmyaliln. 

If any mode of punishment is more apt 
than another to produce superfluous and need- 
less pain, it may be styled unfrugal; if less. 
it may be styled frur/al. The perfection of 
frugality in a mode of punishment, is where 
not only no superfluous pain is produced on 
the port of the person punished, but even 
that some operation, by which he ia aubjeeled 
to pain, ia made to answer the purpose of 
producing pleasure on tbe part of some other 

Pecuniary punishments possess this quality 
in an eminent dej^ree : nearly all the evil felt 
by the party paying, turns to the advantage 



larly unfi-ugal : f<>r example, mutilations, ap- 
plied to offences of frequent occurrence, such 
as smuggling. When an individual is ren- 
dered unable to work, he muat be supported 
by the state, or rendered dependent upon 
public charity, and thus fixed as a burthen 
upon the most benevolent. 

If the statement of Pilangieri is correct, 
there were constantly in the atate-prisons of 
Naples more than forty thousand idle pri- 
soners. What an immense loss of productive 
power ! Tbe largest manufacturing town In 
England scarcely employs a greater number 
of workmeu. 

By the military laws of moat countries, de- 
serters are still condemned to death, U costs 
httle to shoot a man i but every thing which 
he might be made to produce, is lost ; and to 
supply his place, a productive labourer mutt 
be converted into an unproductive one. 

VII. Subterviency to Be/ormalion. 

AH punishment has a certain tendency to 
deter from the commission of oSences ; but 
if the delinquent, after he has been punished, 
is only deterred by fear from the repetition 
of his offence, he is not reformed. Reforma- 
tion implies a change of character and moral 
dispositions. 

Hence those punishments which are cal- 
culated to weaken the seductive, and to 
Btrengthen the preserving motives, have an 
advantage over all others with respect to 
those offences to which they can be applied. 

There are other punishments which hive 
an opposite tendency, and which serve to 
render those wbo undergo them still more 
vicious. Punishments which are considered 
infamous, are extremely dangerous in this 
respect, particularly when applied to aliglit 
offences and juvenile offenders. ZHIigmliiit 
enim vU-il, cui aliquid inteyri laprreat. JVeato 
dignitati perdita pardt^ ImpniCutis gtnia 
est Jam hda habere ptma /ocan.* 

Of this nature also, in a high degree, is 
the punishment of imprisonment, when care 
is not token to prevent the indiacnminate 
aisodation of priaonera, but the juvenile and 
the hoary delinquents are allowed to meet 
and to live together. Such prisons, instead 
of places for reform, are schools of crime. 

VIII. Efficary with raped to Diiablement. 
A punishment which takes away the power 
of repeating the crime must he very desirable, 
if not too costly. Imprisonment, whilst it 
continues, bas this effect in a great measure. 
Mutilation sometimes reduce* the power of 
committing crimes almost to notbitig, and 
death destroys it altogether. It will, how- 
ever, be perceived, that whilst a man is dis- 
abled from doing mischief, he Is oIhi in great 




I.] PROPEBTIES TO BE GIVEN TO A LOT OF PUNISHMENT. 

himself 






diubled from duing good 
'OT others. 

In some eitrwjrdinary cases, the power of 
doing minfhief ran only be destroyed by 
deatb: as, forexainpU, the rase of civil war, 
when the mere existence of the bead of a 
party is aiifBdent to keep alive Ihc hopes 
and eiertiont of bis partisans. In such a 
rase, however, the guilt of the parties is of- 
ten problemalic. and tbe punishment of death 
savours more of vengeance than of law- 
There are, however, cases in which the 
slMlity to do mischief may be taken away 
with great economy of suffering. Has tbe 
offence romustcd in an abuse of power — in 
an tmlaithtUl discharge of duty ? it is suf- 
ficient to depose the delinquent, to remove 
him from the employment, the administration, 
the guardianship, (he trust be has abused. 
This remedy may equally be employed in do- 
' "' and political government. 



IX, SubKrvUnq/ lo Coniptniation. 

A further property desirable in a lot of 

tmnishment is, that il may be convertible to 

When a crime is commilted, and aftcr- 
wirdi punished, there have tiisled two lotii 
of evil — tbe evil of the olTence, and the evil 
of tbepunishment. Whenever, then, the evil 
of (he offence &IIs upon a specific person, 
if (he punishment yield a profit, let the pro- 
fit arising from it be given to (hat person. 
The evil of (he offence will be removed, and 
(here will then only exist one lot of evil. 
ioHead of two. When there is no specific 
party injured, as when (he mischief of the 
nioie consists in alarm or danger, (here will 
b* no specific inj ury IobecompenB»(ed; still, 
if tbe punishment yield a profit, there is a 
cleat balance of good gained. 

This property is possessed in a more emi- 
nent degree by pecuniary (ban by any other 
mode of punishment, 

X. Popularity. 

In the rear of ail these properties may 
be introduced that of popularity — a very 
fleeting and indeterminate kind of property, 
which may belong (o a lot of punishment 
one moment, and be lost by it the next. 
This property, in strictnesa of speech, ought 
rather to be called ab$t»ct of unpopularity! 
ibr it cannot be expected, in re^rd to such 
a matter as punishment, (hat any specJei or 
tol of it should be positively acceptable and 
fntefut to (he people : it is sufficient, for 
llie most part, if they have no derided aver- 
uon U> (he ihoughta of it. 

Tbe UM of inserting thLs property in (he 
ntaiogue is. that it may serve as a memento 
10 (he legislator not to inlroducc, without a 
rogent nereaaity, any mode or lot of punisb- 
BCBt towvdt which any violent aversion is 



entertained by tbe body of the people, since 
it would be productive of useless suffering, 
— suffering borne not by the guilty, but tbe 
innocent ; and among tbe innocent, by the 
most amiable, by those whose sensibility 
would be shocked, whose opinions would be 
outraged, by the punishment whivb would 
appear to them violent and tyranniral. The 
etTect of sucb injudicious conduct on the part 
of a legislator would be to turn the tide of 
popular opinion against himself; he would 
lose the aesislaiice which individiuOs volun- 
tarily lend to the execution of the lawa 
which they approve : the people would not 
be his allies, but his enemies. Some would 
favour the escape of tbe delinquent; the 
injured would hesitate to prosecute, and wit- 
nesses to bear testimony agains[ him. By de- 
grees, a stigma would attach to those who 
Bsibtcd in the execution of the laws. Public 
dissatislkction would not always stop here: 
it would sometimes break out into open re- 
sistance to the officers of justice and tb« 
execution of such laws. SuccesafiJ resist- 
ance would be considered a victory, and tbe 
unpunished delinquent would rejoice over 
the weakness of the laws disgraced by his 
triumph. 

The unpopularity of particular punishments 
almost always depends upon (heir improper 
selection. The more completely tbe penal 
code shall become conformed to the rules here 
laid down, the more completely will it merit 
the enlightened approbation of the wise, and 
the sentimental approval of [he multitude. 

XL Simplicily of Dacriplion. 

A mode of punishment ought also to be 
as simple as possible in its description : i( 
ought to be entirely intelligible ; and (bat 
not only lo (he enlightened, but to (he most 
unenlightened and ignorant. 

It will not always he proper, however, (a 
confine puiiishmen(s to those of a simple de- 
scription: (here ate many offences in which 
it will he proper that the punishmenl should 
be composed of many parts ; as of pecuniary 
fine, corporal sufleting, and imprisonment. 
The rule of limplicity must give way to su- 
perior conuderatiuns : it has been placed 
here, that it may not be lost sight of. The 
more complex punishment is, the greater 
reason is there to fear that it will not he 
present as a whole ij) the mind of an indi- 
vidual in the time of temptation : of ita 
different ports be may never have known 
some — he may have forgotten others. All 
the ports will be found in tbe teal punisb. 
ment, but they have not been perceived in 
the apparent. 

The name of a punishment is an impor- 
tant ohjeii.. Enigmatical names spread a 
•f . punishments, which 
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lui! fre()ui!nllj defective in this respMt. A 
capital /elonit iachuiis different I0I9 of pu- 
iiiahment, the greater part untnowii. and 
rmiaequentl; inefficadoua. A felony with 
benrfit "f rltrgi/ is equally obarure : the 
threatening of the law dots not convey any 
diitinrt ides to the mind;- — the first idea 
which the term would oSer to an uiiin- 
ttructed person would be, that it had >ome 
referenn to a reward. A pnemunirt is not 
more intelligible i even those who understand 
llie Latin word are 6u from comprehending 
the nature of the puoisbmenl which it de- 

Riddleg of this kind respoible tho<e of the 
iphynx ; those are punished who do not de- 
ryphet ^em. 

XIL Rmiitibilit;) 
Rcmissibility is the last of all the proper- 
tics that seem to be requisite in a lot of 
puniahinent. The general presumption is, 
t hut when puniafiment is applied, puiiiahment 
is necdfii! ; that it ought to he applied, and 
therefore cannot he remitted. But in very 
porticubir, and those very deplorable ease», 
it may by arcident happen otberwisi". Pu- 
iiLiihment may have been inSirted upon on 
individual whose innocence is altci'watds 
discovered. The puiuBhinent which he has 
suffered cannot, it is true, be remitted, but 
be may be freed from as much of it as i» yet 
to couie. There is, however, little chance of 
there beingt any yet to rome, unless it be eo 
mueh BB consists of chranical punishment ; 
■uch as imprisonment, banishment, penal la- 
bour, and the like. So mueh as coneidts in 
iiniie puiushment, where the penal process 
itself is over presently, however permanent 
the punishment ma^ be in its effeeis. may be 
considered as irremiseible. This is the ease, 
for erample, n-ith whipping, branding, uiii- 
tilation, and capital punishment. The ntosc 
perfectly irremissible of any is capital pu- 
nishment. In all otber nues. means of com- 
pensation may be found for the sufferings of 
the unfortunate victim, but not in this. 

The foregoing catalogue of properliea de- 
airable b 8 lot of punishment, is fur from 
nimeceswry. On every occasion, before a 
right judgment can be formed, it is necessary 
lo form an abstract idea of all the properties 
the object ought to possess. Unless tliis is 
done, everyexpressionof approbation or dis- 
approbation call arise only iVom a confused 
feeling of ayrapatby iir aniipatby. We now 
possess clear and distinct reasons fur deter- 
mining our choice of punishments. It re- 
mains only to observe In what proportion a 
particular punishment possesses these dilTe- 
rent qualities. 

If » conclusion is drawn fi-om one of these 
qualities alone, it may he subject to «rror: 



ought to be pud, not to one quality 
alone, hut lo the whole together. 

There is no one lot of punishment which 
unites all these desirable qualities ; but, ac- 
cording to the nature of tlic offences, one set 
of qualities is more important than another. 

For great crimes, it is desirable that punish- 
ments should be eiemplsty and analogous. 
For lesser crimes, the punishments should be 
inflicted with a greater (ttenliontatbcir trugs- 
lity. and their tendency to moral reformation. 
As to crimes against property, those punish, 
menls which are convertible to profit are to be 
preferred, since they oiay be rendered subser- 
vient to compcnsatiun for the party injured. 

ti'i/tt >>jl Damont. 

I subjoin to iliis chapter an example of tlie 

progressive march of IhoUKbl, and of the utility 

of these enumeraLions to which everr new obscr- 

lolhing 



1 may be rEferreil, 
I hate s<iuf;1it out fro 



ig may b; 
ifMontcf- 



1. tie says, that PutiUhmerdi ihouU ledraait 
ron the walHTc of tlie crimei ,■ and fas appean 
a mean, that they should be characterisde. 

2. That they should bjfDo' 



n yield 



L That they il 



This propailion hat rcferenee, however, 
rather lo the quintity of the punishmenl than li> 
its quality. He has neither explained in whai 
it consists, nor given any role respecting il. 

*. That they should be modcif. 

Beccaria has mentioned ./bur qualities! — 

1. He requires thai punishments should be 
amtlogpua to the cririici ; bat he does not enter 
into any detail upon this analogy. 

2. That they should be piiMii:; and he means 
by that, txttHptnTy. 

3. That tiiey be evn'fc; an Improper and 
unsienificanc term ; whilst his observalimu u| 
the danger of excess in punishnier 






4. That th» should be proportional; but he 
gi^es no rule for this proportion. 

He requires, beiides ibii, that they should be 
nrtain, prompt, and inci'ilaMt! but these dr- 
cumslanees depend upon the forma of procedure 
in the application of punistunenl, and not upon 






totbeii 






profitable : — " A dead man is goodfor nothing 

One of the heroes of humanity, the good and 
amiable Howard, had continually in view the 
amendment of delinquents. 

Confining our attenijon 10 those who are con. 
(idered as oraclei In this branch of science, we 
cannot but observe, that between (hrse scalletol 
ideas, and vague conceMiDnn, whii'h hare not 
yot recdved a name, and a reRulaT catalogue in 
which these qualidei are distinctly presentnl to 
us, with names and definitions, there is a wide 
inierval. By ibua placing them under one pnnt 
of view, another advantage is gained : tbeii true 
worth and comparative imponaoee Is detcnidacil. 
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Analogy b that rpUtion, 
fKiween two objects, whereby the one being 
preunt to the mind, the idea of the other is 
mluntUy excited. 

lituneu IB one source of analogy, mnlrast 
■notlier.* Th»t a punislimcsnt may be ana- 
logous to ui oflenoe, it ii necessary thnt the 
criine should be attended with some ■trilcing 
dianieteriitie circumstancei, c^nble of being 
bSDHferred upon the punlEhioent. 

These characteristic drciunsianced will be 
diSerent in dilTerent crioies. In some cues 
they may aiise from the instrument wbereby 
the miadiief has been done ; in oibers, from 
the olgect to which the mischief is done ; in 
otb«n, from the menus employed to prevent 
detection. 

The CMinplcs which follow are only in- 
tended cli-arly to eiplun this idea of analogy. 
I thall point out (he analt^y between certain 
□imea uid certain punishments, without ab- 
tolutelj recom mending the employment of 
tboac punishments in all cases. It is not a 
sufficient reason for the adoption of a punish- 
ment, that it is anab)gous: other considera- 
tions ought to be alwsys regarded. 



UonuMuieii WIS dulled by themeriiofuulogy 
in ■ punuhment, and bu atoibuted to il wondei- 
Atleffeccssblchit doesnoiMueai. — Eivritici 
£«ii.xilt. 

These tonsideraijons ajtpcar to afford a suffi. 
dent answer to the objectinn often raised againil 
the mnhodic fonns employed by Mi. Beniham. 
I refer u bladiviiioni. tables, and clasailicitions, 
vhich ban been cnlted hbi logical apparalHt. 
An this, it bu been said, i* only the scaffold, 
■hich ought lo be lalien dam when the building 
is ereoed. Hut why deprive his readers of the 
ixMnunenis which the author has employed ? 
why bide &am them bis analytical laboun and 
pnccaa of invention ? These cables form a nu- 
chine (or thought — nrguHiimcBgitalivum. The 
•tuhor diidoMS his secret i be associates his 
tcHleawUb him in his labour; he gives them 
&t doe which has guided him In his leseaichcs, 
and enables them to terlty his results. The 
singularity is this— the eitcni of the service 
diminiibn its value. 

1 aiD seruible^ that by employing these logical 
mtthodi ai a secret — by not exhibiting, to to 
speak, the skeleton, the muscles, the nerves, 
moch voald be gained in eirgance and interest. 
By using the meibod of analysis, everything is 
aDDoaneed berorehand — there Is nothing un- 
expected; — the whole ii clear; and there ate 
no pcdoti of surprise — no flashes of genius to 
daiile fin a moment, and then leave vim in 
darkness. It 



CSS. Il requires courage to follow up 
t a method, but it is thi? only method wni 
impletely satisfy thf — =-' ' 



■ Tbua ^01 the idea of a giant, the 
paaaB on to every thing Ihsl li grt ~ 
IjfliputiBn* called Oulliver (be Man. 



9 on to every thing Ihsl n great The 

.lutian* called Oulliver (be Man.mountain. 

Or, firom the idea of a giant the mind may pus 



S 1. Fira So^u of Analogs. 

The tame IntlnuneHt vitd U the Crime ii.< 
in ihe Puniihmtnt. — Incendiarism, inuntla- 
tion, poisoning : in these crimes, the instru- 
ment employed is the first circumstance wbicb 
Birikes the mind. In their punishment, the 
aame instrument may be employed. 

With respect to incendiarism, we may ob- 
serve, that this crime should be considered 
as limited to those cases in wbicii «Dme iti' 
dividual has perished by fire^ if no life has 
been lost, nor any personal injury been suf- 
fered, the offence ought to be treated as 
an ordinary waste; whether an article of 
properly bus been destroyed by fire, or any 
other agent, does not make any difference, 
Tlic amount of tbe damage ought to be the 
meaaure of the crime. Does a man set fire 
to a solitary and iminhabitcd house? this 
would be an act of destruction, and ougbt 
not to be ranked under the definition of in- 
cendiarism, f 

If the punishment of fire had been reserved 
for incendiaries, the law would have hud in 
its favour both reason and analogy; but in 
the legislation of barbarous times, it bus lieen 
generally employed throughout Europe, fur 
tbe crimes of magic and heresy ; the fiti^t. 
an offence purely imaginary ; the second, a 
simple dilTerence of religious opmion, per- 
fectly innocent, often usetiil, and with re- 
spect to which, the only effect of punishment 
is to produce insincerity. 

Fire may be employed as an instrument of 
punishment, without occasbning death. This 
punishment is variable in lis nature through 
all the degrees of severity of which there 
can be any need. It would be necessary 
carefully to determine in tbe text of the law, 
the part of the body which ougbt to be ex- 
posed to tbe action of the fire ; tbe intensity 
of the fire; the time during which it is to be 
applied, and the parapbem^a to be employed 
to increase the terror of the punishment. In 
order to render the description more striking, 
a print might be annexed, in which the opera- 
tion should be represented. 

Inundalian is an offence less common than 
incendiarism: in Kome countries it is altc^ther 
unexampled ; it can only be perpetrated In 
countries that arc intersectjid by water con- 
fined by artificial banks. It is susceptible of 
every degree of ag^^vation, from the highest 
to the lowest. If the offence consist merely 
in inundation, in efTect it amounts only Ui a 
simple destruction of property. It is by tbe 
destruction of life that this criine is raised to 
that degree of atrocity which requires severe 
punishment. 

A most evident analogy points out tbe 
means of punishment; that is, the drowning 
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of the criniinul. wilh luch aecompanvint; 
fumsmnrm bs will »d(l to the terror of Ihe 
puniilimeiit. In > penal coilc which should 
not adoiit Ihe puniahment of death, ibe of- 
fender might he drowned and then rcslort^d 
to life. This might be made a part of the 
punishment. 

It (nay be naked, ought poison to be eni' 
ployed B3 a means of punishment for it poi- 

In some respects there ia no punishment 
more suitoble. Poisoiuog ia dietinguiehed 
from other murders, by the Becrecj with 
wbidi it may be per|>etrated, and the cool 
determination wbich it luppnaee. Of Iheae 
two cireumEtanpei, the first inrreaacs the 
force of tern ptatioii and the evil of the crime; 
tlie second pruvn that the criminal, atten- 
tive to his own interest, u capable of serione 
rcdertion upon Ibe nature of the punishment 



fulforiiiin: inevcry stepof hii preparati 
his im^ination will represent to him Lis own 
lot. In this ptnnt of view, the analogy would 
produce its tiill eflect. 

I'here are, however, many difficulties. 

would be necessary, therefore, to fix a time 
after wbichthe punishment should be abridged 
by strangulation. If the effect of the poison 
aboutd be to produce sleep, tbe punishment 
may not be sufficiently exemplary ! if ii pro- 
duce convulsions and distortions, it may prove 
hateful. 

If the poison administered by the criminal 
has not proved latal, he may be made to lake 
on antidote before the p«iial poison hns pro- 
duced death. The dose and tbe time nuiy 
be fixed by the Judges, according lo the re- 
port of eldlful physicians. 

The horror attached to this crime would 
mint probably render this punishment popu- 
lar. And if there is one country in which 
this crime is more common than others, it is 
there that this punishment, which posseues 
so striking an analogy with the Crime, would 
be most suitable. 

§2. Second Source of Analogs. 

For B Corporal Injury, a sinilar Corporal 

Iigury " An eye for an eye. a tooth for a 

tooth." Incrimesproducingirreparablebodily 
injuries, the part of the body injured will af. 
(btd tlw characteristic orcumetancc. The 
analogy will consist in making the olfeiider 
suffer an evil similar lo that which be has 
maliciously and wilfully inflicted. 

It will, however, be necessary to provide 
for two cases: that in which tbe offender 
does noE possess the member of which he has 
deprived tbe party he has attacked, and that 
j>i which the lou of tbe member would be 
more or lesi prejudicial In lilm than to the 
fifty itijureil. 



If the injury has been of nn ignotn 
nature, untboul permanent mischief, i 
ignominy may be employed in tbe puniiil 
ment. when the rank of the party anti ■ 
circumstances peruiil. 

g3. Third Source ff Analogy 
PuHUhment of the Offending Member.- 
crimes of deceit, the tongue and the b 
are the usual instruments. An exact at 
in Che punisbmunt may be drawn frot) 



In punishing the crime of forgery, tbe bl 
of the offender may be trBns6ied by an ir 
instrument fashioned like a pen; and in ll 
condition he may be exhibited to the puUi 
previously to undergoing the puiuthuient 
imprisonment. 

In ibe utterance of calumny, imd the di 
semination of &]se reports, tbe tongue is ll _ 
instrument employed. The offender nii|^t 
in the same manner be publicly exposed witb 
his tongue pierced. 

These punishments may be made more 
fonnidable in appearance than in reality, 1 
dividing the instruments in two puta, i 
that tbe port which should pierce the oSiaM 
in): member need not be thicker thu • p 
whiltt the other part of the inslrumenl m 
be much thicker, and appear (o penetrate w 
all its thickness. 

Punishments of this kind may appear r 
diculous: hut the ridicule which attaches U 
them enhance* iheir merit. This ridii 
will he directed against the cheat, whom h 
will render more despicable, whilst it will 
increase the respect due to upright dealing. 

§ 4. Fourth Source of Analogy. 
Imposilioa of Disguise Aaamtd. — St 
offences are characterized by the aasumpl 
of a disguise to facilitate their c 
a mask, or crape over the face, has tx 
been used. This circumstance coi 
an aggravation of the offence: it i 
the alarm produced, and diminishes tl 
babillty of detection ; and hence aris 
propricly of additional punishment. Ana. 
logy would recommend the imprinting on tbe 
offender a representation of the diaguiie u- 
Biimed. This impression might be made 
either evanescent or indelible, according as 
the imprisonment by which it maybe accom- 
panied, ia to be either temporary or other- 
wise- If evanescent, it might be produced 
by the use of a black wash : if indelibla, 
by talDoing. The utility of this punlsbment 
would Iw most particularly l«lt in niet of 
premeditated murder, rape, irreparable ptT- 
loiuil injury, and theft, when accompKiird 
vith violence and alarm. 

§5. Other Svurcetof Aaalagy. 

There are other ebararteristic rircumslui. 

'cs whiih du not, like the foregoing, fall 
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whivh may, however, ■ccording 
to the nature of the dilTerent oltence», be 
■iDployed Bd a foundation for analogy. 

ill the liUiriivtion of base eoiii. ttie art of 
the delinrjuenl may furnish an analogous source 
of puDishmeat. lie has made an impresjiion 
upon the metal be has Employed: — a like 
impreaaion may be made on name conspicuous 
part of his &ce. Thia mark may be either 
traneacent or indelible, according as the im- 
prisonment by which it is to be Kn)m|Nuued 
ia eilher temporar}' or perpetual. 

At Amsterdam, vagabonds uid idle per- 
KHiaare rammitte4 to the House of Corrcc- 
tion, ndlcd the Rasp EIuusc. It is said, that 
aaiaog other spedes of furt'ed labour in which 
Mcb chaivcters are employed, there is one 
rcacrved for those who aru incorrigible by 
other means: wblch consLsts in keeping a 
leaky *enel, in which the idle prisoner ia 
fltced, dry, by means ofa pump at which he 
miut work, if he would keep himself from 
being drowned. WherbEr tiiis punishment 
iiili use or not, it is an example of an analo- 
goin punisbment carried to the highest degree 
of rigour. If such a method of punishment 
it adopted, it ought to be nccumpanied with 
predae regulations for adjusting tbc puniah- 
nmt to the strength of the individual under- 
gmng it. 

The place in which a crime ha* been com- 
onlled may furnish a species of analogy. 
Catherine II. condemned a man who had 
amunitted iome knavish trick at the Ex- 
change, to sweep it out evtry day that it was 
used, during six months. 

A'ofe by DfmoHl. 

I am not aware of any ejection having been 
Btged againit the utiltly of analogy in punish- 
Doua: whilst il is ipoken of only in general 
■ennt, everybody acknowledga its propriety ; 
wbcn we proind to a^ly the priiuiple, the ima- 
gination beine the chief judge of the jiropricly 
of ita applicatioo, the diversity of opinion i> in- 
Bniie. Hence some pcnons have been struck 
»ith eiiTeme repugnance in con templa ting the 
analogous punishments proposed by .Mr. Ben- 
tham,* whiUt oihen have considered them only 
as fit iutyeen for ridicule and cancature. 

Soeceaa depends upon the choice of (he means 
mifiowtd. 7b0M souTcet of analogy ought 
Uttnfm to be avoided which are not of a sutH. 
used as puniih. 
il may be observed, that with rela- 

lolence and insult, 'that an 

which eicita ridicule, is 

of the 



r,ci 



arc acoini]ianied by Insol 

inaloijout punishment wl 

wdl calcolaled to hum_._ . . , 

eAcoder, and giatify the offended party. 

Every thing ought also lo be avoided which ha 
an appearance of great study and relincmeni 
PuniihiMiit ought only lo he inflicted of necei 
■^,aad with f«ling» of regret and repugnanct 
The multitude of inilruments posseiseii hy 
•arnon, may be contemplated with satisfactjor . 
a* mieoded to pmmote (he cure and leascn the 
' Trum de licgitlaiiou. 
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If the Uw of retaliation were admissible in 
all cases, it would very murh abridge the 
labours of the legithtto'rs. It would make 
cbort work of the business of laying out a 
phm of punishmenl — a word would supply 
the place ofa volume.* 

Before we say any thing as to the advan- 
tage of the rule, it will be proper to state 
with precision what is meant by it. The idea 
given of it in Blackstonc's Commentaries 
seems to be a correct one; — it is that rula 
which presctibea, in the way of punishment, 
the doing to a delinquent the same burt he 
has done (one might perhapsndd, ornttempled 
to do) to another. If the injury were done 
to the person, the delinquent should be pu- 
nished in his person: if to properly, in bis 
property: if to the reputation, in his reputa- 
tion. This is the general scheme; hut this, 
however, in itself, is not quite enough. To 
make the punishment come incontestibly un- 
der the law of retaliation, ihe identity between 
the subject of the offence and that of the 
punishment ^ould be still more specific and 

««ght of our suHerings. The same satishniDn 
will nol, bowever, be fell in coniemplattng a 
variety of punishments, and Ihcywlll most likely 
be consideied as degrading to the characier of 
the legislator. 

With these prccaulioni, analogy li calculalid 
lo produce only good etfecls. Il puts us in Iha 
ITack of diicovrring the most economical and 
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reeded this time, (he ordinary iiunishmenl wai 
ihe cii-o'-nine-tails. The dread of this punish- 
ment was a frequent cause of desertions. !tlany 
captains, in order lo prevent both these offences, 
lefuaed all leave of absence (o (heir sailors, so 
that they were kept on shipboanl for years to. 
geihcr. The individual to whom I refer, dis- 
covered a method of reconciling the granting of 
leave with ihe security of the service. He made 
a umple change in the punishment; — Every 
man who eieeiSed his prescribed lime of leave, 
' * right to a future leave, in pn^rtion tr 
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if reulialion was often adopted in 
mpis Bl legialation. Among the 
we find the fallowing article : — 
" tii quis alierius occulum effoderii, compeniet 
propno, denlcm pro drnte, manum pro manu, 
pedem pro pede, aduttii "" "^ 
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determinate. If, for example, the injury were 
toBmaii'ihouB&l-foriiutsDce. b; the destrue- 
tiaa of his hause. then the delinquent fthould 
huvc hia iiouse destrayed; if to his reputa- 
tion, by MusinjC bim to loae a rerlain rank, 
then the delinquent should be made to lose 
the tame rank; if to the eyes, then the cri- 
minal should be made to lose hii eyes; if to 
his lip, then tn lose his lip; and, in short, the 
more specific and particular the resemblance 
between the subject of the offence and of the 
punishment, the more strictly and incontes- 
tibly it would appear to come under the rule. 
It ii when the peraon is the subject of the 
injury, that the resemblance is capable of 
being rendered the tnost minuto; for it is in 
this case, that by means of the strict identity 
of the part alTected, "the Imrt" is rapuble 
of bein;; rendered the most accurately the 
■' s™*." Ah ffftfor an eye, and a tooth for 
a tooth, are the familiar instances that arc 
put of the law of retaliation. In this case, 
too, Ibe identity may be pushed still further, 
□y alTecting the same port in the same man- 
ner; the sameness of the hurt depending on 
the identity of the one circumstance as well 
M of the other, llius, if the injury con- 
sisted in the burning oul of an eye, the pu- 
niibment will be more ctrictly the same, if it 
be effected by burning rather than cutting 
out the eye of the ilelutquenl. 

The great merit of the law of retaliation 
is its simplicity. If it were capable of uai< 

ver«»l adoption, the whole penal code would 
be contained in one law: — " Let every offen- 
der suffer an evil similar to that which be has 
inflicted." 

No otber imaginable plan can. for its ex- 
tent, find so easy an entrance into tbe ^)pre- 
henaion, or sit so easy on the memory. The 
rule is at once so short and so expressive, 
that be who has once heard it, is not likely 
to forget it, or ever to think of a crime, biit 
be must think alra of its punishment. The 
stronger the temptation to commit an offence. 
the more likely is its punishment to be on 
object of dread. Thus the defence is erected 
uii the ude of danger. 

One advantage that cannot be denied to 
this mode of pnnisliment, i» its popularity; 
iccjiiiring little expense of thought, it will 
generally be found to possess the judgment 
'<f the nmltitude in its lavour. Should they, 
in ony instance, be disposed to quarrel with 
it. they will still be ready cnuugh, probably, 
10 own it to be consonant to justice: but 
lliat justice, they will say, is rigid justice, 
liX, to vary the jargon, justice in the abstract. 
All lliii white, with these phrases on their 
lipr, tbcy would perhaps prefer a milder pu- 
nishment, as being more consonant to mercy, 
and, upon the whole, more conducive tu the 
t-'cneral hap[>ine)s — as if justice, and eape- 
I'ially pcrud justice, were something distinvl 
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from, and adverse to, that happiness. When, 
however, it happens not to give disgust by 
its severity, notbingcanbEmora popular than 
this mode of punishment. This may be seen 
in the cose of murder, with respect to which 
the attachment to this mode of punisihmenl 
is warm and general. Blood (as the phrase is) 
will have blood. Unless a murderer be pu- 
nished with death, the multitude of ipecnlo- 
tors can seldom bring themselves to think 
that the rules of justice are pursued. 

The law of retaliation is, however, liable 
toavariclv of objections, one of which, so for 
as it applies, is conclusive against its adop- 
tion. In a ^cat variety of coses, it is phy- 
Hcolly inapplicable. Without descending br 
into detail, a few instances may suffice as ex- 
amples, in the first place, it can never be 
applied when the offence is merely of a pub- 
lic nature — the characteristic quality of such 
offences being, that no assignable individual 
is hurt by them. If u man has been guilty 
of high treanon. or has engaged in criminal 
correspond en ce with an enemy, or has. from 
cowardict, abandoned the defence of a post 
entrusted to him; how would it be possible 
to make him suffer an evil umilar to that cf 
which he has been the cause ? 

It is equally inapplicable to offences of the 
semi-public cla^a — to offences which affect 
a certain district, or particular class of the 
cnnimunity. The mischief of these otFencn 
often consists in alarm and danger, which do 
not affect one individual alone, and there- 
fore do not present any opportunity for the 
exercise of retaliation. 

With respect to self-reftarding offences, 
consisting of acts which offend against mo- 
rality, the application of this law would be 
absurd. The individual bos chosen to per- 
form the act 1 lo do the same thing to bim, 
would not be to punish him. 

In offences against reputation, consisting, 
for instance, in the propagation of fiklse re- 
ports affecting the character, it would be 
useless as a punishment to direct a similar 
bise report to be propagated alfecting the 
character of the delinquent. The like evil 
would not result from the drculation of what 
was acknowledged to be false. 

In offences against property, the punish- 
ment of retaliation would at all times be de- 
fective in pmnt of enemplarity and effimcy, 
and, in many eases, altogether inapplicable i 
those who are most apt to injure others in 
this respect, being, by their poverty, unable 
to suffer in a similar manner. . 

For a similar reason, it cannot be con- 
stantly applied to offences affecting the civil 
condition of individuals, to say nothing of the 
reasons that might render it ineligible, if it 
were possible to be applied. 

These eiceplions reduce its possible field 
of action to a very small extent, the only 
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tIumm of oSinixs to which it will be fuimil 
■ppliable, with aiiy d^ree of cuiiiUmcy, nre 
thoH tliat affect llie person ; aiid eveii here 
miut be scaumed, what ncaieely ever t^iiBte, 
■ perfect identity of cdrcumBtances. Even in 
tlui very limited do^s of cases, it irauld be 
foniid to err on the «de of excessive severity. 
It« ndicsl defect is, iti inflexibility. The 
law ought BO to apportion the punishment as 
to meet the several circumstances of aggTB- 
vation or extenuation thai may be found in 
the offence; retaliation is altogether Incom- 
patible with any such ip portion tncrit. 

The class of people among' whom thi? mode 
of punishment is most likely to be populnr. 
■re those of a vindictive rhiiracti^r. Maho. 
met found it established among the Arabians; 
and ha« adopted it in the Koran, with » de- 
cree of approlstion. that marks the extent 
of hk talent for legislation:^ — ." O you who 
have ■ heart, you will find in the law of re- 
taliation, and in the fear that accompanies it, 
oniveraal security. "—(Vol. I. ch. L. On (Ac 
Zotf.) Either from weaknens or ignorance, 
it encouiagEd the prevailing vice, which he 
IM^I (o have checked. 
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To prove that an institution ii agreeable to 
the principle oF utility, is to prove, as far as 
aoi be proved, that the people ovi/lit to like 
it: but whether they will like it or no after 
aQ, is wiother question. They would like 
it if, in their judi^ents, they sutTered them- 
«dvn to be unilurmty and exclusively go- 
nined by that principle. By this principle 
they do gnvem themselves In proportion as 
they are humanized and enl^htened: ac- 
eotdiugly, the deference they pay to its die- 
lates is more uniform in thin intelligent and 
bvoured country than perhaps in any other. 
I apeak here, taking the great mass of the 
wople upon this occasion, at they ought to 
M taken upon every occasion, into the ae- 
eMmt, and not conOJiing my view4. as is too 
coDunonly the caw, to men of rank and cdu- 

Evcn in this country, howeviT, their ac- 
ItMwcnce is far &oni beingas yet altogether 
unifonn and undeviating: in some instances 
ibdr judgments are still wurped by antipa- 
Ihiea or prejudices unconnected with the prin- 
ople of utility, and thererure irrecondlablc 
to reaaon. They are apt to bear antipathy to 
certwi offences, without regard to even their 
imputed mischievousnesB, and to entertain a 
|>qiidiee agunst certain punishments, with- 
out regard to their eligibility with respect to 
tie eods of punishment. 

The variety of capricious objections to 
wUeli cacb particulat mode of punishment b 



eiponed, has no other limits than the fecun- 
dity of the imagination; with some slight 
exceptions, they may however be ranged 
under one or other of the following beads ;^ 
Liberty — DeciHcy — Hclii/ion — Uamaiulg. 
What I mean by a capricious objection, is an 
objection which derives the whole of its ap- 
parent value from the impression that is apt 
to be made by the use of those hallowed ex- 
pressions : the caprice consists in employing 
them in a perverted sense. 

1 . Libert)/. — Under this head there is little 
to be said. All punishment is an infringe- 
ment on liberty: no one submits to it but 
from compuleion. Enthusiasts, however, are 
nut wanting, who, without regarding tMs 
drcumstajice, condemn certain modes of pu- 
nishment, as. fur example, imprisonment ac- 
companied with penal labour, as a violation 
of the natural rights of man. In a free coun- 
try like this, nay they, it ought not to be 
tolerated, that even male^lors sbould be 
reduced to a slAte of slavery: the precedent 
is dangerous and pemidous; none but men 
groaning under a despotic government can 
endure the sight of galley-slavcB. 

When the establiibment of the peniten- 
tiary system was proposed, this objection 
wus echoed and insisted on, in a variety of 
publications that appeared on that occaaion. 
Examine this senseless clamour: it will re- 
solve itself into a declaration, that liberty 
ought to be left to those that abuse it, uid 

that the liberty of malefnctori ii an essential 

part of the liberty of honest men. 

2. Deceiuy — Objections drawn from the 
topics of decency are confined to those pu- 
nishments, of which the effect is to render 
those parts which it is bconsiitent with 
decency to expose, the objects of sight or of 
conversation. 

Who can doubt, that in all punishmenti. 
care should be taken that no offence be given 
to modesty. But modesty, like other virtues, 
ia valuable only in proportion to its utility. 
When the punishment is the most appro- 
priate, though not either in its description 
or its execution altogether reconcileable with 
modesty, this circumstance ought not, bb it 
appears to me, to stand in the way of the 
attainment of any object of greater utility. 
Castration, for example, seems the most ap- 
propriate punishment in the case of rape; that 
is to say, the best adapted to produce a strong 
impression on the mind at the moment ol 
temptation. Is it expedient, then, on account 
of such scruples of modeaty. that another pu- 
nishment, as, for example, death, should be 
employed, which ii less exempLiry, and, con- 
sequently, less efflcacious?* 

■ It is said, IhMinoneof thedliesof Oreece, 
■mong ihe young women, Inatigaied by I knov 
noi whst diMase of the imsglnaUnn, the ptactiot 
of suicide was for s lime eitrtrady prtvaJent. 



PRINCIPLES OF PENAL LAW. 



[Pam II. 



3. Religion — Among CbrisCiuii tbere ve 
wme lectB who conceive thst the puniah- 
raent of death ia unlawful : Ufe, say they, ia 
ihe ^ft of God, uid man is forbiddun )o take 

We'gball find in the next book, that very 
cogent reaions are not wanting for altogelher 
abolishing capital punishment, or, at most, 
for confining it to eitrsordinary caiet. But 
Ihia pretence of unlawfulness U a reason 
drawn from false prindplei. 

Unlaicful mean* coHlmni to tomt lam. 
Thou who, upon the oceation in question, 
apply tbia expression to the punitbment of 
death, believe themselves, or endeavour to 
make others believe, that it is contrary to 
some divine law: this divine law is either 
revelled or unrevealed: if it be revealed, it 
must be to be found in the texts of those 
books which are understood to contain tbe 
expressions of God's wilt; but as there ei- 
iats no Bueb text m tbe New Testament, and 
u the Jewish law expressly ordainn capital 
punishment, tbe partisans of this opinion must 
bave recourse to some divine law not revealed 
— to n natural law ; that is to say, to a law 
deduced from tbe supposed will of God. 

But if we presume that God wills anything, 
we must suppose that he has a reaaon for so 
doing, a reason worthy of himself, which can 
only be the greatest happiness of his crea- 
tures. In this point of view, therefore, the 
divine will cannot require anything inconaia- 
t«nt with general ulility. 

If it can be pretended that God can have 
any will not consistent with utility, his trill 
become* a tantastic and delusive principle, in 
which the ravings of enthusiasm, and the ex- 
trav^aneiea of superstition, will (ind sanction 
■nd authority. 

In many cases, religion has been to such a 
degree perverted, as to become a bar to the 
eiecutiDn of penal laws; as in the case of 
(anctuaries opened lot criminals, in the Ro- 
mish churches. 

Theodosius I. forbade all criminal proceed- 
ings during Lent, alleging, as a reason, that 
the judges ought not to punish the crimes 
of others whibt they were imploring the di- 
Tine forgiveness for Ibeir own transgressions. 
Valentininn I. directed that at Easter all 
prisoners should be discharged, except those 
that were accused of the most malignant of- 
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I of nudity, 
wc uiswn through tbe public plsces. Inia the 
truth of the TcUtioo, it ia needlea to inquire i 
but the nanslor adds, tbe oftence thenceforth 
altogether ceased. Here, then, it an instance of 
the utility of a Iso ofTensive to modesty, proved 
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Constimtine prohibited, by law, the brand- 
ing criminals on tbe ikce. alleging, that it is 
a violation of the law of nature to disfigure 
the majesty of the human face — the majesty 
of the &ce of a scoundrel '. 

The InquisiHon, says Bayle, that it might 
not violate the maxim, EccUtia nan mtait 
lant/uiarm, condemned it« victims to he burs| J 
alive. Religion bas had its quibbles a» VftSM 
as the law. • I 

4. Humimilt/ Attend not to tbe sophifc- H 

tries of reason, which oft«n deceive, but be 
governed by your hearts, which will always 
lead you to rip-ht. I reject, without henla- 
tion, the punishment you propose: it violates 
natural fcelinga. it harrows up the auBcep- 
tiblc mind, it is tyrannical and cruel. Such 
ia the language of your sentimental ontors. 

But abolish any one penal law, merely 
becstuie it is repugnant to the feelings of a 
humane heart, and, if consistent, you abolish 
the whole penal rode: there is not one of its 
provisions that does not, in a more or leas 
painful degree, wound the sensibility. 

All punishment is in itself necessarily 
odious: if it were not dreaded, it would DDt 
effect its purpose ; it can never be contem- 
plated with approbation, but when conudered 
in connexion with the prevention of the 
crime against which it is denounced. 

I reject sentiment as an absolute judge, 
but under tbe control of reason it may not 
be a useless monitor. When a penal dispen- 
sation is revolting U> tbe public feeling, tUi 
is not of itself a suiRdeut reason for rejet ~ 
ing it. but it is a reason for subjecting it 
a rigorous scrutiny. If it deserves tbe an . . 
patby it excites, tbe causes of that antipathjl 
may be easily detected. We shall find that 
the punishment in question is mis-seated, 
or superfluous, or disproportionate to the of- 
fence, or that it bas a tendency to produce 
more mischief than it prevent*. By this 
means wearriveat theseatoflheerror. Sen- 
timent excites to reflection, and reSectiafi 
detects the impropriety of the law. 

The species of punishment that command 
the largest share of public approbation are 
such as are analogous to the offence. Punish- 
ments of thi» description are commonly con- 
sidered just and equitable; but what is the 
foundation of this justice and equity 1 know 
not. The delinquent suffers the same evil 
be bas caused : ought the law to imitate the 
example it condemns? ought the judge to 
inutate the malebclor in bis wickednesa? 
ought a solemn act of justice to be the same 
in kind aa an act of criminahty ? 

This circumstance satisfies the multitude : 
the mouth of the crimiDal is stopped, and he 
cannot accuse the law of severity, without at 
the same time being equally self-eondemned. 

Fortunately, the same hent of the imagi. 
nation that renders this mode of punishment 
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populmr, renders it at tbe same time »p[>r 
ft^te. The umIok)' that pr^wnta itwlf 
the people, presents itutf at the raooient 
temptation to the delinquent, uid renders 
R peculiar object df dread. 

tt it of importance to detect and eipoi 
erroneous conceptions, even when they ha^ 
pen to accord with tbe prinriple of utility. 
The annddence is a mere accident ; and 
whoevM' on any one occasion forms his judg- 
ment, without reference to this principle, 
|irepares himself upon iiny other to decide in 
eontradiction to it. There will be no safe 
Md ttemAj guide for the understanding in its 
progress, till men shall hnve learnt to trust lo 
thi* principle alone, lo the exclusion of all 
others. When the iu(%ment is to decide, 
the use of laudatory or vitupernfive expre^ 
tiaoa is the mere babbling of children : ibey 
ought to be avoidrd in all philosophical dis. 
quiations. where the object ought to be tj: 
instmel and convince the understanding, and 
not to inflame the pass ' 
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is simply afflictive when the 
object aimed at is to produce immediate tem- 
porary suflering, and is so railed to distinguish 
it from other classes of corporeal punishments, 
in which the suffering produced is designed 
to be more permanent. Simple afflictive pu- 
mthmenls arc distinguished from one another 
by three principal drcamstances ; the part 
affeited. the nature of the instrument, and 
the manner of its appliration. 

To enumerate all the varieties of punisb- 
Bwnt which might be produced by the com- 
bination of these ditferent drcumstonccE, 
WDidd be an useless, as well as an endless 



* I am sensible hoir imperfectly [he word 
afidiir it calculated id eipress the particular 
kind of pimtthment I have here employed it to 
»pren, in comndlstinction to all otheni ; but 
I could find no othn word in the langnsge ihu 
■oulddo it better. It may be some reuon for 
enploying it thus, (hit in French it is emploved 
hi aiensr nearly, if not ■Itogether, oiconlined : • 
aod Ihe [lains it is the noture of the pimishmenls 
In question to produce, Cicero einreius by a 
TonI of the sume root : — " AdJIictatia" says 
that orator in his Tusnilan DispuUIions. when 
he is defining and distinguishing the several sorti 
olpsin, ''tit rgriliuiociirmwzaiioae corporii." <• 
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' task. To enumerate tbe several parts of » 
man's body in which he is liable to be ma^ 
to suffer, would be to give a complete body, 
of anatomy. To enumerate the several in* 
atruments by the application of which he 
might be made to suffer, would be to give k 
complete body of natural history. To at- 
tempt to enumerate the different manners in 
which those instruments may be applied to 
such a purpose, would be lo attempt to ei- 
hoiist the inexhaustible variety of motloui 
and situations. 

Among tbe indefinite multitude uf punish- 
ments of this kind that might be imagined 
and described, it will answer every purpoM 
if we mention some of (hose which have been 
in use in this and other countries. 

Tbe most obvious method of inflicting ihia 
species of punishment, and which has been 
most commonly used, consists in exposing the 
body to blows or stripes. When these are 
inflicted with a flexible instrument, tha 
operation is called whipping; when a lets 
flexible instrument is employed, the elTect* 
are different ; but the operation is seldom dis- 
tinguished by another tiame. 

In Italy, and particularly in Naples, there 
i4 a method, not uncommon, uf punishin^f 
pickpockets, called the Slrappaiie. it Con- 
sists in rusing the oHender by bis arms, by 
means of an engine like a crane, to a certun 
height, and (hen letting him Bill, but suddenlj , 
stopping his deseent before he reaches tha 
ground. The momentum which his body 
has ocijuired in the descent is thus made to 
bear upon his atmii, and the consequenw 
generally is. that they are dislocated at the 
shoulder : to prevent the pernuinent evil con- 
duces, a surgeon is then employed to 

lere were formerly in England two kinds 

of punishment of tliis class, discorded now 

from the military code, in which they 

longest retained : the one called Pic- 

'. which consisted in suspending the of- 

r in sucb manner tbdk tbe weight of his 

body was supported prindpally by a spike, 

on which he was made to stand with one | 

foot : the other, Ihe Wooden Herat, as it waa 

called, was a narrow ledge or board, on which 

e individual was made to nil astride { and 

e inconvenience of which was increased by 

spending weights to bis legs. 

Another species of punishment formerly 

practised in this country, but now rarely 

used, consisted in subjecting the patient to 

trequent immersions in water, called ducking. 

The individual was fitstencd to a cbair or 

stool, called the ducking-stool, and plunged 

repeatedly. In this case, the punishment was 

not of the ncute. but uf the uneasy kind. 

The physical uneasiness arises partly from 

the colli, partly from the temporary stoppage 

of respiration. It has sometlung of tile ddi>- 
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rulout mixed with i[, uid wu moat generally 
■pplied to acolding women, whose tong:ues 
disturbed tbeir neighboure. It is n relic of 
the simplicity of the olden time. It is still 
occuioi^ly resorted to, when the people take 
the administralion of the taws into their ovrn 
bands; and is not unconinionly the fate of 
the pickpocket who is detected at a liur or 
otber place of promiscuous resort. 

The powers of invention have been prin- 
cipally employed in devising instruments for 
the production of pain, by llioie tribunals 
whicb have sought to extort proofs of his 
criminality from the individual suspected. 
They have been prepared for nil parts of the 
body, according as they have wished to 
slreich, Ut dislart, or to dislocate them. 
Screws for compressing the thumbs; straight 
boots for compressing the shins, with wedges 
driven in by a mallet ; the rack for either 
compressing or extending; the limbs ; all of 
which might be regulated so as to produce 
every possible degree of poiii. 

Suffocation was produced hy drenching, 
and was practised by tying a wet linen cloth 
over the mmith and noHtrils of the individual, 
and continually supplying it with water, in 
■ucb manner, thst every time the individual 
breathed, he was obliged to swallow a por- 
tion of water, tilt his stomach became visibly 
distended. In the infamous transactions of 
the Dutch at Amhoyna, this species of tor- 
ture was practised upon the English who fell 
into their power. 

It would be useless to pursue this afflicting 
detail an; further. How viiriouily soever the 
causes may he iliversilied. the effect is still one 
and the same. vii. organiral pain, whether 
of the acute ur uneasy kind. This effect is 
common to oil these modes of punishment. 
There are other points in which they may 
differ t — I. One of them may carry the in- 
Unntf of the pain to a higher or lower pitch 
than it could be curripd 1^ another. '2. One 
■nay be purer from consequences which, for 
the purpose in qifestion, it may oi may not 
be intended to product. 

These consequences may be — ^1. The con- 
tinuance of the organical pnin itself beyond 
the time of applying Ihc instrument ; 2. The 
production of any of those other ill conse- 
quences which constitute the other kinds of 
corporeal punishment; 3. Tbesubjecling the 
party to ignominy. 

In the choice of punishment, these circum- 
itanccs, how little soever they are attended 
to in practice, are of the highest importance. 

It would be altogether useless, not to say 
mischievous, to introduce into the penal code 
■ great variety of modes of inflicting this 
•pedes of punishment. Whipping— themode 
which has been most commonly in use — would, 
if proper care were taken to give to it every 
degree of intensity, be suflidont if it were 



tfap only one. Analogy, howevet, in certain 
cases, recommends the employment of otber 
modes. The multiplication of the instru- 
ments of punishment, when not thus justi- 
fied, tends only to render the laws odious. 

Among other works undertaken by order 
of the Empress Mnrta Theresa for the ame. 
lioration of the hiws. a. descriptdon was com- 
piled of the various methods of inflicting 
torture and punishment in the Austrian do- 
minions. It formed a large folio volume, in 
which not only all the instiunienis wore de- 
scribed, and represented by engravings, but 
1 detailed account was given of the manipu- 
lations of the eterutioners. This book was 
only exposed for sale for a few days. Prince 
Kaunitje, the prime minister, having caused 
it to be suppressed. He was apprehensive, 
and certainly not without reason, that the 
si|;ht of such a work would only inspire a 
horror of the laws. This objection fell with 
its whole force upon the instruments for the 
inBiclioii of torture, which has since been 
abolished in all the Austrian dominions. It 
is highly probable that the publication of thit 
work contributed to proituce this happy event. 
If so, few books hsve done more good to the 
world, if compati'd with the time they con- 

A valuable service would be renden-d to 
society bythe individual who, being properly 
qualified for the task, should examine the 
effects produced by these different modes of 
punishment, and should point out the greater 
or smaller evil consequences resulting from 
contusions produced by blows with a rope, 
or lacerations by whips, &c. In Turkey, pu- 
nishment is inflicted by beating the soles of 
the feet : whether the consequences are m 
or less severe, I know not. It is perk 
from some notion of modesty that the Tu 
have confined the applicniion of puniahmagC 
to this part of the bumsn body. 

If the suffering produced by ■ punishment 
of this class ia rendered but little more than 
momentary, it will neither be sullidently 
exemplary to alTect tile spectators, nor suffi- 
ciently elticaciouB to Intimidate the offendciv. 
There H-ill be little in the chastisement but 
the ignominy attached to it ; and this would 
have but little effect upon that class of de- 
linquents upon whom such pnuishments arc 
generally indicted ; the quantity of suffering 
Oiight. therefore, if possible, to be regulated 
by the Uws. 

Of all these different modes of punishment, 
whipping is the most frequently in use ; but 
in whipping, not even the quulilies of the 
instrument* are ascertained by written law : 
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' The Chinese, osring perhaps id the exten- 
sive USE they mske of this mode oT punishment, 
have atlempicJ^ by fixing the Icneili snd breadth 

render uniform the amount of the nifftiiag jfto- 
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wbite the quantily of force to be employed 
in it« Bpplication ia altogether entmated to 
tliF caprice of the executtoner. He may make 
the punishment as trilling or as Eevere as he 
pleases. He may derive from Ibis power a 
Bource of revenue, so that the offender will 
be punished, not in proportion to his o&ence, 
bat to hii poverty. If be has been uiifortu- 
nRte, and not able to secure hia plunder, or 
bonest, and has voluntarily given it up, and 
thua hat notbinK left to make a sap for Cer- 
berus, he suffers the rigour — perhaps more 
(bin the rigour — of the law. Good fortune, 
ud parscverance in dishonesty, would hiivc 
enabled him to buy indulgence. 

The following contrivance would, in a 
measure, obviate this inconvenience: — A 
BWcbine migbt be made, which should put In 
motion certain elastic rods of cane or whale- 
bone, the number and size of which might 
be determined by the law ; the body of the 
delinquent might be subjected to the strokes 
oTtbese rods, and the force and rapidity with 
wbicb Xhty should be applied, nii);ht be pre- 
•Itibed by the judge ; thus everything wbicb 
ia arbilrary might he removed. A public 
offioer. of more reapoiisihic chiuacter than 
tbe common executioner, migbt presiile over 
tbf imdictiofi of the punishment ; and when 
there were many delinquents to be punished, 
las time might be saved, and the terror of 
ibe scene beightcned, without increasing the 
■etiwi suSering, by increasing the number of 
the machines, and subjecting all the offenders 
M punishment at tlie same time. 



The eiaminatlon of a punishment conaisls 
ui comparing it successively with each of the 
qualities which bave been pointed out as de- 
liisble in a lot of punishment, that it may 
be observed in what degree some are pos- 
iftd and the others wanted ; and whether 
tboie wbicb it possesses ore more important 
Dm those wbicb it wants ; that is to say. 
whether it is well adapted for the attainment 
«f the desired end. 

It will be remembered, tliat the several 
qoilhies dedrable in a lot of punishment 
are — variability, equability, commeneurahi- 
lity, eharaeteristicaliiess, exemplahty, fru- 
piitj, subserviency to reformation, etndency 
with Tcapect to disablement, subserviency to 
cempetuation, popularity, and remissibilily. 

That any species of punishment does not 



■taeed by this omde of punisl 
■Hcrial drcumiuncc chat ihev 
ntnlalr, and cenainir thi 
liu, is the degree of farci 
is U be applied ; an omisuon tliat teav 
mmtainly ncarlj in tlie ume stale as I 
eaMnlT7.~&« the PtKnl Cede of China, 
laid by&ii (i. T. tjcauntoo, )v 24. 
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poMCFS the whole of these qualities, is not a 
sufficient reason for its rejection : they are 
tmt all of equal imporlanee. and indeed no 
one species of putiisbment will perhaps ever 
be found in which they are ell united. 

Simple afflictive punishments arc rapable 
of great variatnlicy : they may be medenited 
or increased at will. Their effects, however, 
are ftr from equable ; the same punishment 
will not produce the same effects wheu ap- 
plied to both sexes — when applied to a stout 
young man, and an infirm old man. These 
punishments are almost always attended with 
a portion of ignominy, and this does not al- 
ways increase with the organic psln. but 
principally depends upon the condition of the 
offender. For this reason, there is scarcely 
a punishment of this description which would 
be esteemed alight, if indicted upon a gen- 
tleman. 

It was inattention to this circumstance 
that was one cause of the dissatis&ction 
occasioned by the Stat. 10 Geo. III., called 
the Dog Act, passed to restrain the stealing 
of dogs : among the punishments appointed 
was that of whipping. There is one thing 
in the nature of this species of property 
which renders the stealing of it less incom- 
patible with the character of a gentleman 
than any other kind of theR. It is apt, 
therefore, to meet with indulgence from the 
monil sanction, for the same reason that en- 
ticing away a servant is not considered as a 
crime, on account of the rational qualities of 
the subject of property in these case*. Ad 
individual also may be innocent, notwith- 
standing appearances arc against him. A dog 
is susceptible of volition, and even of strong 
social affections, and may have followed a 
new master without having been enticed. 

The same inattention baa been observed 
to be remarkably prevalent throughout the 
whole system of penal jurisprudence in Rus- 
sia. In the reign which preceded that of 
the mild and intelligent Catherine II. neither 
rank nor sex bestowed an exemption from 
the punishment of whipping. The institu- 
tions of Poland were also chargeable with 
the same toughness ; and it was no uncom- 
mon thmg for the maid of honour of a Polish 
princess to he disdplined in public by the 
JtaUre <r Botfl. 

Nothing more completely proves the de- 
gradation of the Chinese than the whips 
which are constantly used by the police. 
The mandarins of the first class, the princes 
of the blood, are subjected to the bamboo, as 
well as the peasant. 

The principal merit of simple afflictive 
punishments, is tbeir eiemptarity. All that 
is suffered by the delinquent during their 
infliction may be exhibited to the public, and 
the class of spectators wbicb would be at- 
tracted by audi exhibitions, consiiti, for iktf 
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most part, of thasc upon whom tfae iir. 
lion they ate calculated to produce would be 

Such are the most striking poinU i 
observed with respect to these punisbn: 
There is little particular to he remi 
under ihe olfaer heads. They are of little 
eflideney as to intimidation or reformation, 
wth the exception of one particular bpectes 
— peniteMiBl dill : which, wel! managed, 
may possess great moral elficai-y. But us 
this is naturally connected tvilb the subje 
of imprtaonment, the cunsidemtioii of it 
deferred for the present. 
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implei afllictivi 
nishments, may be included those corporeal 
puniahmente, of which the principal elTect 
consists in the distant and durable conse- 
quences of Ihe act of punishment. They 
cannot be included under One title. They 
include three species, very different the 
from the other in tbeir nature and their 

The permanent consequences of an nfllie- 
tire puniAhiDGuc may consist in Ihe aUerafion, 
the dettruction. or luapcneiun of the proper- 
ties of a part of the body. 

The properties of a part of the body con- 
tiat of its viaible qualities, ai of colour and 
figure, and ita uses. 

Of these three diitinet kinds of punish- 
ments, the first affects the exterior of the 
person, its visible qualities: the accond affects 
the use of the organic bcuttiea. witbout de- 
ilroying the organ itself; the third destroys 
the organ itself.* 

S I. Of DtfoTmaiion. or P«ni,hma,tt «.-kich 
ailer Ihe Exitrior of Iht Pirton. 

It w» an ingenious idea in the firat tegis- 
lalor who invented these exccrnat and per- 
manently visible punishments,— punishments 
which are inflii-ted without destroying any 
organ — without mulilafion — often without 
phj^iaU pun ; in alE cases, without any other 

pain than what is abeolutely necessary, 

which affect only Ihe sppeurancc of the cri- 
minal, and render that appearance lest agree- 
able — wbicli would not be punishments if 
they were not indications of his crimes. 

The visible qualities of au object are its 
colour and figure : there are therefore two 
methods of altering them: 1. Discolouration i 
S. Disfiguration. 



1. Discolouration maybe temporary or per- 
mauenl. When temporary, it may be produced 
by vegetable or mineral dyes. I am not oc- 
qiiainled with an instance of its use as a 
punishment. It has always appeared to me, 
that it might be very usefully employed as 
a precaution to hinder the escape of certain 
offenders, whilst they are undergoing otlM>r 
punishments. 

Permanent discolouration might be pro> 
duced by tatooing; the only method at pre- 
sent in use Is branding. f 

Tatooing is performed by perfoniling the 
skin with a bundle of sharp-pointed instru- 
ments, and subsequently filling the punctures 
with coloured powder. Of all methods of 
discolouration, this is the most striking and 
the least painful. It was practised by the 
ancient Picls, and other savage natioiu, for 
the purpose of ornament. 

Judicial branding is effected by the appli- 
cation of a hot iron, the end of which has 
the form whlcii it is desired should be left 
imprinted on the skin. This punishment is 
appointed for many offences in Eugland, and 
among other European nations. How fti 
this mark is permanent and dlistinct, 1 know 
not; but everyone must have observed that 
acadental burnings often leave only a alight 
cicatrix — a scarcely sensible alteration in the 
colour and texture of the skin. 

If it is desired to produce deformity, a part 
of Ihe body should be chosen which is exposed 
to view, an the hand or the tee: but if the 
object of the punishment is only to mark a 
conviction of a first offence, and to render 
the individual recognisable in case of a re- 
lapse, it will be betler that the mark should 
be impressed upon some part of the body less 
ordinarily in view, whereby he will he spared 
Lorment of it; inlamy, without taking 
■way his desire to avoid failing again into the 
hands of justice. 

2. Disfigurement may in the same manner 
■ either permanent or transient. It may be 
performed either on the person, or only on 

When confined to the dress, it is not pro- 
perly called distigiiFcment ; but. bya natural 
Hssflciation of iOes^, it has the same effect. 
To this head may be referred the melancholy 
robes and frightful dresses made use of by 
< Inquisition, to give to those who suffer 
public a hideous or terrible appeorunce. 
Some were clothed in cloaks punted to re- 
present Barnes; others were covered with 
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I and cOTToiion mighl be emplnved 
rpoK. The tirst la iiundid with 
ice, — the form which the cicatrix 
n be determined berorehand ; ii 
r, or BD accidenial Indiion may 
r one. Corrosion by chemical 
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Ggurea of demons, and diflercnt emblemti of 

Shaving ihe head hss been H punishment 
formerly uaed. ll was part of the penance 
impofed upon adulterous women by Ihe an- 
cient French laws. 

The Chinese attach great imporlanee to 
the length of tbeir naib ; cutting them might 
therefore be used as a penal duligurement. 
Sb»ring the beard might be thua employed 
among the Russian peasants, or a part of Ihe 

The permanent means of disfigurement 
•re more limited. The only ones which have 
been in use, and which may yet be employed 
in certain countries, were applied to certain 
put* of the head, which may be altered with- 
out destroyinfT the functions which depend on 
thoaeparts. Thecommon lawof Englanddi. 
recta the noitrils to be alit, or tfae ears L-ut off. 
as the punishment for certain ofTenccs. The 
firat of these punishments has fallen into 
dilute; the secund ha> been rarely employed 
ID the last century. In the works of Pope, 
and fail contemporary writers, maj be seen 
bow far their maliKnity wati pleased by allu- 
soai t« this species of punitbment, which 
bul been applied to the author of a libel in 
their times. 

Tbe cutting off and slitting of the nose, 
the eyelids, and ihe ears, were once in 
eammon use in Ruuia, without distinclion 
of Kx or rank. They were the common ac- 
coapmiinenta of the knout and exile : but 
It oii^t to be observed that the punishment 






( 2. <y DixihUmct. 



r Pvniihmtttlt I 
ifl "" Organ. 



To disable an organ ie < 
or deairoy its use. nilhoui 
organ itself. 

It is not neceiiary here 
the organs, nor all the methods by which 
the]' may be rendered useless. We hare 



1, that 



vould n> 



scful 



hare recourse to a great variety of affiie- 
tive punishments, and that there would be 
Bany ineonveniencea in so doing. If we 
vere to follow the law of retaliation, the 
omlogne of potuble punishments would be 
the Mme aa that of the possible ofTenecs of 
tUakind. 

I. T^rina/Or^on. — tbe use of which 
■ay be suspended by chemical up plications, 
or by mechimical means, aa with a mask or 
hntda^. The vitual fkculty may also be 
deMroyed by chemical or mechanical means. 

No jurisprudence in Europe has made 
me of ibis punishment. It has beretofbre 
been employed at Constantinople, under the 
Greek emperors, less as a punishment, it is 
tntc, than a* a politic method of rendering a 
frince incapable of reigning. The operation 
Tou I. 



consisted in pasnng a red hot plate of meliil 
before the eyes. 

2. The Organ of H^ffor mj. _ This faculty 
may be dcilroyert by destroying the tympa- 
num. A temporary deafness may be produced 
by filling the passage of (he ears with wai. 
As a legal punishment, I know of no instance 

3. The Organ of Spetci Gagging has 

more often been employed as a meuns of pre- 
caution against certain delinquents, ratber 
than as a method of punishment. General 
Lally was sent to his punishment with a gag 
in his mouth ; and this odious precaution 
perhaps only served to turn public opinion 
i^aiiist his judges, when his character was 
re-established. It baa sometimes been em. 
ployed in military prisons. It has the merit 
of analogy, when the offence consists in the 
abuae of the Bunitty of speech. 

Gagging is sometimes performed by lixing 
a wedge between the Jaws, which are ren- 
dered immoveable i sometimes by farcing a 
ball into the mouth, be. 

i. rA*//onrfjDarfr«t._I (hall not speak 
of the various methods by which these mem- 
bera may be rendered for ever useless. If it 
were necessary to be done, it would not be 
difficult to accomplish. 

Handciiffi are ringsof metal, into which liie 
wrists are thrust, and which are Connected 
together with a bar or chain. This apparatus 
completely hinders acertain luimber of move- 
ments, and might be employed so as to pre- 
vent thcni all. 

Fetttrt are rings of metal, into which the 
legs are fined, united in the same manner 
by a chain or bar, according to the species 
of restraint which it is ilesired to produce. 
IlandcuOs and fetters are often employed 
conjointly. Universal use is made of thene 
two methods, sometimes ai a punishment, 
properly so called, but more frequently to 
prevent the escape of a prisoner. 

The pillory is a plank fixed horizontally 
upon a pivot, on which it turns, and in which 
plank there are openings, into which the head 
and Che hands of tbe individual are put, that 
he may be exposed to the multitude. I say 
to Ihe gaie of the multitude — such is the 
intcTitian of the law ; but it not untrequently 
happens, that persons so eiposed areeiposed 
to the outrages uf the populace, to which 
they are thus delivered up without defence, 
and then the punishment chongea its nature: 
— its severity depends upon the caprice of 
a crowd of butchers. The victim — for such 
be tlicn becomes — covered with filth, his 
countenance bruised and bloody, his teeth 
broken, his eyes puffed up and closed, no 
longer can be recognised. The police, at least 
in England, used to see this disorder, nor seek 
to restrain it. and perhaps would have been 
unable to restrain it. AairopleirontrclUii, in 
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the form of ■ rage, pUccd kround llic pillar^ 
would, however, luRlce for itopping ut least 
all ihoae miiailei which miglit inSict any dan- 
gerous blows upon the body. 

The carcaii, a kind of portable pUlory, is ■ 
■pedes of puiUBhrnent which baa lieoti used 
in many countries, and very frcqueiilly in 
China. It consists of a wttoden ooUar. placed 
horiiontaUy on the sboulUers, which the de- 
linquent in oblij«d 10 CBriy without relaxa- 
tion for a longer or sborter time. 
§3. Of MulUalioru. 

I undfntand by nmtilalion, the extirpation 
of an external part of the human body, en- 
dowed with a distinct power of movement, 
or a specific function, of wbich the loss is 
not necesnrily followed by the loss of life, 
as the eyes, the tongue, the hands. Ice. 

The extirpation of the nose and of tbe 
ears i> not propeily called mutilation, be- 
cauie it is not upon the external part of 
these organi that the exercise of their func- 
tions depends ; they protect and assist that 
exercise, but they do nut exercise these func- 
tions. There it, therefore, a difference be- 
tween that mutiUtion which causes a total 
loss of the or^nn, and that which only de- 
stroys its envelope. The lalter a only a 
dis^urement. which may be partly repaired 
by art. 

Every body knows how frequently mutila- 
tions were formerly em[)loyed in the greater 
number of penal systeini. There is no spe- 
de> of them which has not been practised 
in England, even in times lufficienlly mo- 
dem. The punishment of death might be 
commuted for that of mutilation uiider the 
common law. By a itatute passed under 
Henry VIII. the olfence of maliciously draw- 
ing blood in the puluce. where the king re- 
dded, was punished by the loss of tbe right 
hand. By a statute of Elizabeth, the 
portation of sheep was punished bv the 
puUtian of tbe left hand. Since that t 
however, all these punishments have fallen 
into disuse, and mutilstioni may now be con- 
sidered as banished from the penal code of 
Great Britain. 

Examiuation of Caaphx Affiktiiie Prniish- 

The effect! of limplc! afflictive punishments 
are easily estimated, because tbetr conse- 
quences are all similtr in quality, and iinme- 
diately produced. The effects of all other 
puniihmenta arc not ascertained without great 
diflleulties, because their consequences a 
greatly diverailied, are liable to great uncc 
laintj, and are often remote. Simple alBi 
tive punishments must always be borne by 
tlie parlies oi. whom they are inflicted ; all 
other punishments are deficient in point 
certainty : tlie more remoU ifaeir coiu 



qucncM. the more these consequcDces ei 
the notice of those who are defident in 
sight and reflection. 

Around a simple afllic 
circle may he drawn, which ehall inclose the 
whole mischief of the punishment : around 
all other punishments the mischief extends 
in drries, the extent of which is not, and 
cannot be marked out. It is mischief in the 
abstract, mischief uncertain and universal. 
which cannot be pointed out with predsian. 
When tbe effects of punishments are thus 
uncertain, there is much less ground for 
dioice ; for the effects of one punishment 
may be the same with those of another, the 
same consequenceB often resulting from very 
different putiishmenu. The choice must 
therefore be directed by probability, and be 
governed by the presumption that certain 
punishments will more probably produce cer- 
tain penal eonsequences than any other, 

Independently of the bodily sufferings re- 
sulting from them, punishments which affect 
tbe exterior of the person often produce two 
dissdvantageous effects: the one physical — 
tbe individual may become an object of dU- 
gtat ! the other moral — he may become an 
object of conlempt : they may produce a Ion 
of beauii/ or a Ion of repvtalioH, 

One of these punishments, which has a 
greater niorol than physical effect, is a mark 
produdng only a change of colour, and the 
impression of a character upon the skin ; but 
this mark is an attestation Chat the individual 
has been guilty of come act to which contempt 
is attached, and the effect of contempt i> to 
diminish good- will, the prindpic that produces 
all the tree and gratuitous services that men 
render to One another : but in our present 
state of continual dcpendiuice upon oach other, 
that which diminishes the good- wiU c^otbers 
towards us. includes within itself an inde- 
finite multitude of pHvadons.* 

When such a mark is inflicted on account 
of a crime, it is essential that a cbaracler 
should be given to it. which ^lall dearly 
with which it mm 




• Stedman rclaics a fact which proves what has 
been above said of the indefinite coiiatquenta of 
tliese puniihmenls. Speakinjg of a FrEndinun, 
named Brifrodd, who had mtrodueed the cul- 
ture of indigo into .Surinam, and who, during 
many yeus, bad enjoyed geneni alecm in thai 
colony, he suiet, ih.it bcinff at ihe house of 
one of hfi friends in Demerofa, he became ill of 
an atncai, which frmned in his theuldet. He 
would not suffer it la be eum[ned : it bKam? 
dangerously worn*, but hii rmgunre remained 
■till the same : at lul. not hoping for a cure, he 
pui an end 10 his life with a pttol-balL when 
the secretins revealed: it was fiiund that hi* 
shoitldcr Has marked wilhaletterr, or fn/ur.— 
tfarralheofan EipcMlianngniiut iSt RivaHrti 
A'cgroa o/Sartnara, fij ..Major Stedman, <k 27- 
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vk ougbt to have 
Aggrt ; and the lOOBt suitnM?, ai well B« ifae 
most common, i« the initial letter of the 
name of the ftime. Among the BomBns, 
lUnd^ren were marked on the forehead with 
Ihe letter K. In England, for homicide, 
committed after provocation, offenders were 
marked in the hand with the letter H (for 
nianalaughter), and thieves with the letter 
T. In France, the mart for galley-sUvea 
was (wmposed of the three letters GAL. 

In Poland, it was the custom to add a eym- 
btdiol (xprefsion : the initial letter of the 
crime wa« inrlosed in the figure of a (pil- 
Vw*. In India, among the Gentoos, a great 
■nmber of burlejique symbolical figures are 
amployed. 

A [aDr« lenient method, whieh may be re- 
ferred to the same head, is a practice too little 
med, of ^ving to oflendera a pnrtirular dreis, 
■riuch aerveEos a Uverjof erime. At Hanau, 
in Gennuiy, perfons condemned to labour on 
the pnblic works vreie distinguished by a 
black sleeve in a while coat. It is an eipe- 
dtenl which has for ili obivet the prevention 
of their escape I asa markofiutamy, it ban 
•ddititm to the punishment. 

On the score of frugality, rtefarming pu- 
niihmanti are not liable to ntiy objection t 
disablement and mutilation are. If the effect 
of either is to prevent a man getting his live- 
lihood by bis own labour, and he bos no suf- 
fident income of his own, he must either be 
left to periitb. or be luppliL'd with the 
uf suboEteace : If he were left to perish, the 
pimithmeiit would not be mere dieabit 
M mutilatian. but deaths if be be supported 
by the Isbout of others, thi ' ' ' 
either be bestowed gratis, as would be the 
oM if be were supported on the charity of 
retMiona and b-iends i or paid lor. at public 
met: in either ease, it is a charge upon the 
pablic. This consideration might of itself 
he onndered a conclusive objection against 
the ai^liation of these modes of punir 
lor offences that arc apt to be frequently 
commitled, such as tbeft or smuggling : the 
otgection applies, however, b its full force, 
to nch of these modes of punishment only 
■> have the effect of depriving the particular 
iadlndiul in question of (be means of gaining 
Ua livelihood. 

In respect of remissibility, they are also 
amnently defective — a consideration which 
iidbrds an additional reason for making a very 
^Ming use of them. 

In retpecl also of variabiliti/, these punisb- 
neot* are scarcely in a less degree defective. 
Tb« Uhs of the eyes, or of the hand, is not, 
to • man who can neither read or write, the 
(■He degree of punishment as it would be to 
a gaialcr. or an author. Yet. howevci '" 
brent in each instance may be the degi 
saflering produced by the mau of evil to 



which the inllinion of the punishment in 
ion gives birth, all who ora subject to 
11 find themselvei more or len affi;cted ; 
of these inequalities, and therefore of the 
aggregate amount of the punishment in each 
particular insttuico, it is impos«blB to form 
istimale ; it difpends on the senEibility 
of the delinquent, and other Qieumstances, 
which cannot be foreseen. By a slothful 
man, the loss of a hand might not be re- 
garded as a very severe punishment: it has 
not been uncommon for men to mutOste or 
disable themselves to avoid serving in the 
army. 

In ptnnt of variability, the several classes 
of punishment now before us, when consi- 
dered all together, are not liable to much 
objection I there is a gradation Irom less to 
more, which runs through the whole of them. 
The loss of one finger is less painful than 
the loss of two, or rf the whole band j the 
loss of the band is leu than the loss of an 
arn). But when these pimishments are con- 
«dered singly, the gradation disappears. The 
particular mutilation directed by the law, 
can neither be inereased or diminished, that 
it may he accommodated to the different 
circumstances of the crime or of the delin- 
quent. This objection recurs again under 
the head of Equability, The same nominal 
punishment will not always be the same real 
punishment. 

In respect of e-emplarili/, the punisbmenta 
in question possess this property in a highec 
degree than simple afflictive punishments. 
This lailvr species of punishment not being 
nalurnlly attended with any distant conse- 
quences (their infamy excepted), the whole 
quantity of pain it la calculated to produce it 
collected, as it were, into a p<Hnt, and ex- 
posed at once to the eyes of tbe spectator ; 
while of the other, on the contrary, the 
consequences are lasting, and are calculated 
perpetually to awaken in the minds of all, 
to who.ie eyes any person that has suffered 
this Epcdes of punishment may hapjicn to 
present himself, the idea of the biw itself, 
and of the sanction by which its observance 
is enforced. For this purpose it is neces- 
sary, however, aa has been already observed, 
that tbe penal mark i-hould be sudi as at first 
glance to be distinguished from any mark that 
may have been the result of accident — that 
misfortune may be protected from the impu- 

The next property to be desired in a mode 
ofpunishmeiit. is subserviency to rrfannafian. 
Id this respect, the punlibmenta under con- 
sideration, when temporary, have notbing in 
themselvEB that ^stinguishes tbem from any 
other mode of puuijiluaent : their s 

magnitude. It is the inbmy a 

them that gives them tbtne effect* wUdi are 



kptin thiireipecttodiitingiiiBh them to (heir 
diaadfanUge. 

Infuny, when at an intenw pilch. U apt 
to have this particuUt bad effects it Ipnda 
pretty strongly to force a tnan to persist in 
that de|>iRved oiurse of life by which ihe 
iiitiiny WW produced. Wh^n a man folli into 
any of thoee offences that the monl sanc- 
tion is known to treat with eitreoie rigour, 
men are apt to suppoK that the moral sanc- 
tion haa no hold upon him. Hi< character, 
they say, ia gone. They withdraw from him 
their conlidenceand ^ood-will. He finda him- 
self in a situation in which he haa nothing 
to hope for from men, and for the same rea- 
son nothing to fear : heeiperiencesthe woral 
already. If, then, he depend upon his labour 
for BubsigEence, and his huiiness is of such 
sort as requires confidence to be reposed in 
liim, by losing that necessary portion of 
confidence he loses the mcanii of providing 
himself with subsistence : his only remain- 
ing resources arc then mendicity or depreda- 

Prom these observations it follows, that 
mutilations ought to he rewrt-ed as punish- 
ments for the most mischievous ofleneet, and 
ai an accompaniment of perpetual imprison- 
ment. An euception (o this rule may per- 
haps be found in the case of rape, for which 
analogy most strongly recommenda a punish- 
ment of ibis kind. 



CHAPTER III. 



RESTajcTivE punishments are those which 
restrain the faculties of the individual, by 
hindering him Irom receiving agreeable im- 
preasions, or from doing what he desires; 
they take from him his liberty with respect 
Ut certain enjoyments and certain acts. 

Restrictive punishments are of two sorts, 
according to the method used in inflicting 
them. Some operate by moral restraint, 
others by phyajrsl restraint. Moral restraint 
takes place when the motive presented to 
the individual, to liinder him from doing the 
act which he wishes to perform, it only the 
fear of a superior punishment i for, in order 
to be efficacious, it is necessary that the pu- 
nishment with which he is threatened must 
be greater than the simple pain of submitting 
to the restraint imposed upon him. 

The punishment of restraint is applicable 
to all sorts of actions in general, but parti- 
cularly to the faculty of locnaiatioii. Every- 
thing which restrains the locomotive tcuity, 
eonlines the individual ; that is to lay. shuts 
him up within certain limits, and may be 
called territorial canjuument. 

In this kind of punishment, the whole 




enrtb, in relation to the delinquent, is di- 
vided inlu two very unequal districts; the 
one of whii-h is npen to him, and the other 
Mtrdicltd. 

If the place in which he is confined be a 
narrow apace, surrounded with walls, and the 
doors of which are locked, it is imprisonment: 
if the district in which he be directed to 
remain is within the dominions of the state, 
the punishment may be called rtlegation: if 
it be without the dominions of the slate, Ihe 
punishment ia called iMnii^hntnt. 

The term rtUgation seems to imply, that 
the delinquent is sent out of the dutrict in 
which he ordinarily resides. I'bis punish- 
nient may consist in bis confinement in that 
diatrict where he ordinarily resides, and even 
in his own house. It may then be called 
quati imprisoRBimt. 

If it refers t« a patticuhu' distnct. which 
he is prohibited from entering, it is a aort of 
exclusion, which has not yet a proper name, 
but which may be cslleil local interdidUm. 

Territorial con&iement is the (tenua which 
includes five apedes : — imptisonmenc. quasi 
imprisonment, relegation, local interdiction, 
and banishment. 



CHAPTER IV. 



iHPnilONUEKT makea a much more eiten- 

(ivc figure than any other kind of luu-dship 

that can be inflicted in the way of punish- 
ment. Every other kind of hardship (death 
alone excepted) may be inSicted tar two 
purposes — puninhmtiil and compnUion. Im- 
prisonment, besidva these two purposes, may 
be employed for another — safe custody. 
^Vhen thus employed, it is not a puniabment. 
properly so called; it is intended only to 
insure the furthcomingness of an individual 
suspected of having committed an oQence, 
that he may be present to undergo the pu- 
nishment appointed for that offence, if he be 
found guilty. When thus employed, it ought 
not to be more severe than is neccaaary to 
insure forthcomingneaa. Whatever eiceeda 
tMs, is so much misery in u'NSte. 

When imprisonment is intended to ope- 
rate as a punishment, it mHy be rendered 
more or less severe, according to the nature 
of the offence and the condition of the of- 
fender. It may be accompanied by forced 
labour, which may he inipo»ed upon all; but 
it ought not to he so imposed without rc- 
feretice to the age, the rank, the aei. and the 
phyaicai powers of the individuals. Other 
punishments, which may be employed in ad- 
dition to hard labour, wul of which we shall 

are — diet, solitude, and darkness. 

When imprisonment is indicted for the 
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purpose of fompuliiBii, the mvitm it is tbe 
brtlrr. »id that for viunoui tcrsdii'!. 

Wbcn it is protracted, but slight, the 
d«ngrr it, Hmt the prUoncr m^y come by 
degrtea to aecomiaodttt^ bjmielf to it, till at 
last it reuea, in n iiuiiiner, to operate upon 
him. ' This is fbund not unMinouinly to be 
the cue wllh inaotvenl debtori. In nuiny 
of our gioli there are to many mmfbrta to be 
had by those who have money to pu[cha» 
them, that many a prisoner beeomea in time 
lolerably well tecondlfd to his eituation. 
When this is tbe cue, the imprisonment can 
no longer be of U6e in any view. 

The severer it is — I mean all along in point 
ofiatensity — thcleuioFit, in point of magni- 
tude, will be coniumed upon tbe whole ; that 
is, in point of intensity and duration taken 
logelber; the more favourable, in shoil, will 
it be to the sulTerer : it will produce iU effects 
at a cheaper rate. The same quantity of pain- 
ful senntions, which, under the nulder im- 
prisonment, are diftused through a Urge mass 
of sensalioBS, indifferent or pleasuruble, bn- 
ing. in the severer imprison mrnt, brought 
together, wi!l act with callected force, luid 
produce ■ stronger impression : the same 
quantity of pain will therefore go larther this 
way ihaii in any oilier. Add to this, that in 
this way the same quantity of sulfering will 
not have lO penucious on influence on his 
future life. In the roune of a tedious con- 
linement,bisBienULl faculties are debilitated, 
his habits of industry are weakened, his busi- 
ness runs into other channels, and many of 
those casual opportunities which ought have 
afforded the means of improving his for. 
tune, bad he been at liberty to embrace them, 
are irrecoverably gone. These evils, which, 
though Ihey may come eventually to be felt, 
are too distant and contingent to contribute 
nnylhing beforehand to tbe impression it is 
intended to produce, are saved by placing the 
magnitude of tbe punishment in intensity la- 
ther than in duration. 

By the fundamental constitution of man's 
wtturc, without anything bong done by any 
one to produce a change in his situation, if 
left to himself, in a sttualion in which be i> 
debarred from cxcrduiig the bculty of loco- 
motion, he ivill in a short time become a 
prey to various evils, to the action of various 
causes producing various organical pains. 
wluch, sooner or later, are sure to end ul- 
timately in death. If duration and neglect 
be added to imprisonment, it necessarily he- 
comet ■ capital punishment. Since, there- 
fore, it is followed by an infinite variety of 
evils which tbe individual is unable himself 
to guard against, and against which precau- 
tions must be taken by others to preserve 
him, it follows, that to fonn a just notion 
of imprisonment, it mui 
limply by itself, but in cc 



ferent modes and consequences. We shall 
then see that, under tbe same name, very 
different punishments may be indicted. Un- 
der a name which presents to the mind only 
tbe single circumstance of confinement in a 
particular place, imprisonment may include 
every possible evil ; from those which neces- 
sarily follow in its tmn, rising &om one de- 
gree of rigour to another, from one degree of 
atrocity to another, till it terminates in a most 
cruel death ; and this without being intended 
by the legislator, but altogether arising from 
absolute n^ligcnce — negligence as easy to be 
explained, as it is diflicult to be palliated. 

We shall class under three beads the penal 
circumstances which result from this condi- 
tion:^!. JVeccisary ineonvenienres, which 
arise from the condition of a prisoner, and 
which form the essence of imprisonment ; 
3. Aceeuoiy inconveniences, vthich do not 
necessarily, but which very frequently follow 
in its train : 3. Inconveniences arising &ou 

1. Nigatiee Exsih. aicparable fron Im- 
pritonmcnl. 

1. Privation of the pleasures which belong 
to tbe ugbt, arising from the diversity of ob- 
jects in town and country. 

2. Privation of the liberty of taking plea- 
surable exerdses that reqnire a large space, 
snch as riding On horseback or in a eurisge, 
hunting, tbooting, lie. 

3. Privation of those excursions which 
may be necessary even for health. 

4. Privation of tbe liberty of partaking of 
public diversions. 

5. Abridgment of the liberiy of going out 
to enjoy agreeable society, as of relations, 
friends, or acquaintance, although they should 
be permitted to come to him. 

li. Privation of the liberty, in some cases, 
of carrying on business for a livelihood, snd 
abridgment of such liberty in all cases. 

7. Privation of the liberty of exercising 
public olGces of honour or trust. 

6. Privarion of accidental opportunities 
of advancing his fortune, obtaining pitrcMis. 
forming friendships, obtaining a situation, or 
forming matrimonial ullisnces for liimself ur 

Although these evils may in the first in- 
stance be purely negative, that is to say, 
privation of pleasures, it is evident that Ihey 
bring in their train o( consequences positive 
evils, such as the impairing of the health, and 
the impoverishment of tbe circumstances. 

II. AcciMiorii Ei-ilf, commoKhi atUndant n 
the CoKdilivn of a Priiuncr. 
I. Confinement to disagreeable diet. The 
want of tuffideiu food tor the purpow of 
nourisbment, is a distinct mischief, which 
will come under anotbsi head. 
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2. Wint of eomfortjible accominodations 
for repOBC — hard bedding, or slniw, or nO' 
thing but tbe bwe RTOund. This lisrdsfaip 
aloiie hu been tboughl to have been produc- 
tive, in >onw inttanccii, of dinGase, uid even 

3. Want of light — by the eiclugion of the 
nsturtl light of the sun by day, uid tbe not 
fumisbing or not permitting the introduction 
of sny BrCilidBl means of producing light by 

4. Total excluiionfrom society. This evil 
il carried to its beiKbt when a prisoner is not 
permitted to >ec hia frienda, bis parents, hii 
wife, or bii children. 

5. Forced obligation of mixing with a pro- 
mi«cunu« Maerabliige of his fellow- prison crs.* 

6. Privation of che implementa of writing, 
for tbe purpoiies of correipondence : auBcleiis 
•everity. since everything which is written 
by a prisoner may be properly submitted to 
inspection. If ever this privation be justifi- 
able, it h in cases of treason and other party 



Sensation of cold in various degrees of in 
tensity: iloppa^c of iki drculatim — marti 
ficatumof the txtrtmitin\ — death. 

3. 

Sensation of heat : hahUnal itbiUtg - 



Noisome smells, collections of putrifiable 
matter : kabilMat debHii-/ —falliny off of the 
ntmbtn /igganiirtnc — paol-fever — canlai/ioia 



Pain or uneoMness resulting from the bites 
if vermin: ni(aiie<n(i i/ucaiej — Irani of tletp 
— dtbilitg — utftiamafiDR —/ever — death. 




■ This inconvenience would be apt lo be st- 
iHided irith elTecu of die most scrloui nature in 
the case of an Hindoo of any of the superior 

, — an infenm rank, or oonuminaiHl 

character, cauahig a fcirfeiture of caate, which, 
among the Hindoos, ia productive oflJie same 
afflictions aa eseaniniuDicadan ■( ialini inati- 
tended lo pmdnce amoDgsi Guis- 
?'"° ":."'■""' infamy, and an utter eidusion 
from all tocietj but thai of persoM marked with 



7. Forced idleness, by the refusal of all 
means of neceasary occnpstion : hi of the 
brushei of a painter, the tools of a watrh- 
■nalcer, or of books, tec. Thit has somelimet 
been carried to such a de):ree of rigour as to 
deprive prison ert of all amiisenient. 

These different evils, which are so many 
positive evils in addition to the necessary 
evils of simple imprisonment, may he useful 
in penal and penitential imprisonment. We 
shall hereafter show in whiit manner they 
ought to be used. But with respect to tbe 
fifth evil, the forced obligation of rniong with 
a promiscuous assemblage of prisoners, it is 
always an evil, and an evil which cannot be 
obviated without a change in the system and 
construction of prisons. 

We proceed to tbe conwrferalion of evils 
purely abusive ; of those which exist only by 
the negligence of the magistrates, but whidi 
necessarily exist, where precautions Lave not 
been taken to prevent their existence. We 
shall present twocdUUogues: one, of tbe evils; 
the other, of their remedies ; — 



Su IS dent nourislimen 



Sufficient clothing, adapted (o the climate 



e sun in hot weather — 



The ground everywhere covered with 

boards.or bricks, or stone — fresh air — tubes 
for conveying healed au. 

Fresh air — change of clothes — water and 
other implements of washing — fumigations 
— whitewashing tbe walls — medidnes and 
medical Bssiatancc. 

6. 

Chemical applicalions to destroy them 

cleanbness — a person with proper implements 
for their destruelion and removal. 

Medicines and medical advice. 
S. 

Partitions to keep the prisoners separate 
during the hour of rest, ut least those of the 
one sen from those of the other, 
the same iiigma. Ii has been said, I hope with, 
out truth, ifiat by some unhappy neglect, when 
the R«ah Nuncomar, a man of the first rank in 
Bengal, was in ciuuidvtbi the hnveryfiw which 
he was aftervards Eried under the laws of Orcai 
Uritain, and executed, proper nre was noi taken 
W pnMeei him tram tbii ideal contamin.itinn. If 
thb be true, before he was proved guitty he w&i 
made to lulTei a pun ishmcni greater perhpi<-i>»<< 



IMPRISONMENT- 



— uidenat piuticci 



Evils reBultitiE from (be religious sanction 
— from tie non-cx«rd»e of the cererooniei 
prescribed by it. 



Anothxb way in which > mwi ii often mide 
to lufier on the occauion of imptiMmmenl, b 
tbe being maiilc to pay moaey under the nswe 
of fees. TU* hardship, on the very Grit in- 
spection, when deduced »s a conteqiience 
from * sentence or irarrsnt of imprixin- 
ment, oui be classed under no otber title than 
that of an abuse { for naturally it hai just 
as much to do witb impTiBOniuent as hanging 
l^s. 



This abuse ii 



Keepers to be lUrerted to punish those 
guilty of Boch pracUces, The punishment to 
be made known to the prisoners by being 
fixed up in the prison. 
1(1. 
In ProtcGluit countries, » chaplain 10 per- 
form divine service. In Roman Catholic 
'ountries. a priest to perform niasi, and to 
^Dnfeps the piitoneis, tc' 



TUi would hold good, were the peculiar 
of the criminal out of the 
question ; but when these come to be con- 
sidered, they add considerable force to tbe 
inclusion. In tbe case of nineleen 
deUnquentt out of twenty, the utter want of 
all meansof satiating tJicir lawful debts ¥nu 









is coeval with the Grst barba- 
rat jurisprudence; 
when the magistrate had little more idea of 
tbe ends of justice than the freebooter : and 
the evils he inflicted were little more tt 
coDipeiuation for the evils be repressed, 
those times of universal depravity, i 
the magistrate reaped almost as much profit 
from the plunder of those who were, or wr-- 

Eretended to be, guilty, as from tbe coni 
utions of those who were acknowledged 
nO«ent, no pretext wa^ loo sballow tu co' 
the enterprises of rapacity under the mask of 

AU the colour which this abuse is capable 
of receiving, seems to have been taten from 
• quibbling and inhuman urojm: " Since , 
you have lodging found you," says the gaoler 
to the priaoner, " it is fil, like other lodgers, 
you should pay for it." Fit it certainly would 
be. if tbe lodger came there voluntarily — tbe 
only drcunisCance in the case which is want- 
ing to make it a just demand, instead of a 

But tbe gaoler, like every other servant of 
tie sute, it will be said, and wilb perfect 
truth, must be satisfied for bis trouble ; and 
who more fit than the person who occasions 
it? 1 answer, any person whatever — if, con- 
trary to the most obvious principles of jus- 
tice, some one person must bear the whole 
charge of an institution, which if beneficial 
to any, is beneficial to all. 1 say anybody; 
because there is no penon whose dear be- 
nefit from the punishment of the criminal (I 
nm speaHni; here of tbe judicial, appointed 
panishment, the imprisonment; and 1 mean 
clear benefit after inconvenience has been 
' dediuted) is not greater than tbe criminal's. 



Now then, whereas it is only possible in the 
case of a man uken at random that he has 
nut wherewithal to pay, it is certain that, in 

So powerful is the force of custom, that, 
for a long series of years, judges of the Grst 
rank, and country magistrates, none of whom 
but would have taken it ill enough to have 
had their wisdom or their humanity called in 
question, stand upon rerord ati having given 
Iheir allowance to this abuse. If any one of 
these magistrates had ever bad the spirit to 
have reliiscd this allowance, the gaoler would 
fora moment have remained unpaid, and from 
thenceforward the burthen would have been 
taken up by that public band which, from the 
beginning, ought to have borne ii.f 

Sobr is this hardship from being justifiable 
on the score of punishment, that in most, if 
not in all our prisons, it is inflicted indiscri- 
minately on sll who enter, innocent or guilty. 
It is inflicted at all events, when it is not 
known but they may be innocent; for it is 
inflicted on them at first entrance, when com- 
mitted onljr for safe custody. This is not 
all: it is inflicted on men after they have 
been proved to be innocent. Even this is 
not ali : to fil' up the measure of nppresaion, 
it is inflicted on them hreaase they have been 
proved innocent. Prisoners, after they hare 



durine the Maiquis of Pombal'i administration, 
their being deoarred, during a course nf years, 
the coniiOTts oi confeiiion. when tliiji cireum- 
ilanc; irai brought id Ughl, il produced a con- 
■idcr>ble degree of pubhc indignation, 

t Uy the old law, when money was recovered 
against a Hundred, the Sherifl' laid hold or the 
flnt H undredor he met, and made him pay the 
•rliDlc Even this wu a belter eipedient fnr 
providing for the public buiihen than the one in 
ques^an. 



been scquilUJ, are, u if to moke tliem 
ainendi for the unmerilecl auffi-rings they 
have undergoDe, loaded with a heavy Rtie, 
ptofestedly on the vury ground of their 
having been acquitted. In «ome gaols, of a 
pcnon acquitted of murder a auoi of money 
h exacted, under the name of an acquittal, 
equal to what it coats an ordinary uorking 
man to lualntWD himeelf for ■ quarter of a 
year: n sum such a« not one man in ten of 
that clef s, (hat is, of the dasa which includes 
■ peM majority of the whole people, is 
ever master of during the courie of hia whole 
life. 



We now proceed to examine the degree in 
which imprisonment poiseases the several 
properties deHrabte in a lot of puniahment. 

1. Imprisonment poasesiei tbe property of 
efficaty vilh reipeel to diiablniitiit in great 
perfection. The moat diuigerouB offender. 
so long aa his confinement continues, is de- 
prived of the power of drang mischief out of 
doora; his vidous propeniilies may continue 
at their highest pitch, but be will have no 
opportunity of exercising them. 

2. Imprisonment is generally elccption- 
ahle on the score of frugality i none of the 
inconveniences resulting from it being con- 
vertible (O profit. It is also generally ac- 
companied with expense, on account of the 
maintenance of the persons confined. In 
thcK calculations of expense, that loss ought 
not to be for^tten which results from the 
suspension of the lucrative bbom's of the 
prisoner, B loss which is often continued be- 
jund the period of hia imprisonment, owing 
to the habils of idleness it has induced.' 

3. Imprisonment is objectionable in respect 
of equality, If we recur to the catalogue of 
privationa of which it consists, it will be seen 
that the inequality is extreme, when one 
prisoner is sickly, and the other healthy i 
when one is the btber of a bmily, and the 
other has no relations ; when the one is rich, 
and accustomed to all tbc enjoyments of so- 
ciety, and the other poor, and his usual coo- 
diliun is one of misery. 

One party may be deprived of bis means 
of subsistence ; another may be scarcely af- 
fected in this respect. It may be said, is not 
this lost merely temporary ? may it not be 
considered as a forfeiture which forms a part 
of the punishment ? If tbc individual belong 
to a profession, the exercise of which cannot 
be interrupted without great risk of its total 
loss, the consequence may be his absolute 

* This obgection to impriionmcnt it carefully 
removed in the pIbh o!' Panopticon Imuriionment, 
an account of which b given in Book V. cb. 3. 



ruin. This is one of those ei 
latitude may properly be left to the judge, 
of commuting this punishment for another. 
A pecuniary punishment may frequently, with 
propriety, be substituted. Thegreater num- 
ber of offenders, however, are not in a con- 
dition to furnish this equivalent. It would , 
therefore be necessary to have 
umply afflictive puniahments. Tbe degi 
of infamy atucbed to these punishim 
would, however, not be an objection in i 
the offender consented to the exchange; ■ 
this consent might be mode a neccaaar 

Among the inconveniences whicb a 
attached to imprisonment, there is one w 
ia particularly inequable. Take away pi _ 
and ink from an author by profession, m 
you take away hia means of amusement a 
support : you would punish other iudividuft 
more or less, according as a wr 
spondence happened to be more 
ecwary for their business or pleasure, 
privution so heavy for those whom it aT 
and at the same time so trifling for tbegr 
number of individuals, ought not to be Ml- 
mitted in quality of a puniahment. Why 
should an individual, who has recdved in- 
struction in writing, be punished more than 
another. This circumstance ought rather to 
be a reason for indulgence : bis sensibility 
has been augmented by education i and the 
instructed end cultivated man will suffer 

more froai imprisonment than tbe Ignonot 
and the clownish. 

On the other hand, though the punishment 
of imprisonment ia inequable, it ahould be 
observed, that it naturally produces an eflea 
upon every one. There is no individual in- 
sensible to tbe privution of liberty — to the 
interruption of all his babits, and especially 
of all his Bodal habil*. 

4. Imprisonment is eminently divitihU, 
with respect to its duration. It is also very 
susceptible ofdilTerent degrees of severity. 

5. Under the present system, the extm- 
plority of imprisonment ia reduced to tbe 
lowest term. In the Panopticon, theliu41ity 
afforded to tbe admission of the public, adds 
much lo this brunch of its utility. 

However, if the prisoners are not teen, the 
prison is visible. The appearance of this 
habitation of penitence may strike (he imagi- 
nation, and awaken a salutary terror. Build- 
ings employed for this purpose ought there- 
fore to have a character of seclusion and 
restraint, which vbould take nway all hope 
of escape, and should say. " This b tbo 
dwelling-place of crime." 

6. Smpheily </ Dacriptiiin Under this 

head there is nothing to he desired. This 
punishment is intelligible to all ages, and all 
capacities. Confinement is an evil of which 
every body riui form on idea, and which all . 
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hart, more or Usa, (^Iperienl^ecl. Tbe name 
of a prbon at once recalls tbe ideas of sufier- 
ing ai ronnected with it. 

Let u* btitf slop to ciunine three Buxiliar; 
punisbmenbt, that under apedal circumstance)!, 
and for a liiniC«d time only, may be usefully 
made to accompany afflictive unprisimment. 
These aunliarics are lolUadt. darkneu, and 
jhorrf diet. Their distin^ishinfc merit con- 
siita in their >uiin-m>ncy to re/onaaliiin. 

That tbe three hardships, thus named, 
have a peculiar tendency Ut dispose an offen- 
der to penitence, seems to be the general per- 
■uaiion of mankind. The fact seems to be 
pretty generally acknoivled^d ; but the rea- 
■ona are not altogether obvious, nor do they 
•Hm to be very explicitly developed in the 
minds of those who show themselven stre- 
nuously convinced of tbe 6ict. An imperfect 
theory might naturally enough induce one to 
deny it. " What is it," it may be «aid, ■' that 
is to produce in the offender that averdon 
to hi« offence which is styled penitence ? It 
a the pain which he eiperieneea to be con- 
nected with it. The greater, then, that pain, 
the greater will lie his aversion ; but of what 
kind the pun be, or from what source it 
iuues, arc arcumstances that make no differ- 
ence. Solitude, darkness, and hard diet, in 
virtue of a cerl^n quantity of pain thus pro- 
duced, will produce a certain degree of uver- 
nioD to tbe offence ^ be it so. But whipping, 
uf any otber mode of punishment that pro- 
duced a greater pun, would produce a strongec 
aversion. Now, the pain of whipping may 
be carried to a^ high a pitch as the piun pro- 
duced by this group of bardiihips altogether. 
In what respect, then, can these have a greater 
tendency to produce petutcnce, than whip- 
ping?" 

The answer is, that the aversion to the 
offence depends, not merely upon the mogili- 
ia&e of the pun that is made to stand con- 
nected with it ; but it depends likeurise upon 
ibe strength of the connexion which is made 
to take place between those two incidents in 
the patient'! mind. Now, that solitude, dark- 
BCM, and bard diet, have a greater tendency 
than any other kind of hardship to strengthen 
I thiidi, maybe Batisliu.-torily 



Acute punishment, such as whipping, at 
Ibe lime it ii inflicted, leaves no leiture for 
rejection. The present sensation, with the 
accompany it. is such aa 
I the whole attention. If any men- 
ial emotion mix itself with the bodily sen- 
sation, it will rather be that, of resentment 
■gainit tbe executioner, the judge, the pro- 
secutor, or any person whose share Id the 
production of the sudering happens to strike 
the sufferer most, than any other. The an- 
guish is soon over ; and as »oon aa it is over, 
1^ mind of tbe patient is occupied in the 



eager pursuit of objects that shall obliterate 
the recollection of the pcdii that he has en- 
dured ; while all the objects hy which he ii 
surrounded contribute to repel those italu- 
tary reSections upon which his reformation 
depends. Indeed, as soon as the anguish ii 
over, a new emotion presents itself — an emo- 
tion of joy which the patient feels at the 
reflect ion that hi« suffering is over. 

Tbe gradual and protracted scene of suffer- 
ing produced by the combination of puniah- 
menla we arc now considering, is much more 
favourable to the establishment of tlie wished- 
for effect. By solitude, a man ts abstracted 
from those emotions of fiHendahip or enmity 
which society inspires : Irom the ideas of the 
objects their conversation is apt to tiring to 
view ; from the apprehension of the disagree- 
able Ntuations their activity threatens to ex- 
pose him to. or the pleasures in which they 
solicit him to engaf<«. By confinement, he ia 
abstrarled Croat all external impressions but 
such aa can be afforded him by (he few and 
uninviting objects that constitute the boun- 
daries, or compose the furniture of a chsmber 
in a prison ; and from all ideas which, hy virtua 
of the principle of asaodation, any other Im- 
pressions are calculated to suggest. 

By darkness, the number of the impressions 
he is open to is still further reduced, by tho 
striking off all those which even the few 
objects in question are calculated to produce 
upon the sense of sight. The mind of Iha 
patient is, by this means, reduced, as it were, 
to a gloomy void i leaving him destitute ot 
all support but from his own internal re- 
sources, and producing the most lively im- 
pression of his own weakness. 

In this void, the punishment of hard diet 
cornea and implants tbe slow but incessant 
and corroding pain of hunger i while the de- 
bility that attends the first stages of it (for 
the phrensy that is apt to accompany the last 
stages is to be always guarded against,) 
bauishea any propensity which the patient 
might have left, to try such few means of 
activity as he is left undeprived of, to furnish 
himself with any of the few impressions he ia 
still open to receive. Meantime, that pain 
and this debility, however irksome, are by no 
means so acute as to occupy bis mind entirely, 
and prevent altogether its wandering in search 
of other ideas. On the contrary, he will b« 
forcibly solicited to pay attention to any idea* 
which, in that extreme vacancy of employ- 
ment, are disposed to present themselves to 

The most natural of all will he to retrace 
the events of his past life ; the bad advice he 
received { his first deviations from rectitude, 
which have led to the commission of Ibe of- 
fence for which he is at the time undergoing 
punishment — a crime, all the pleasures de- 
rived from which bave been already reaped. 
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vid or whitb sll tbat rEmuns is the melon- ' 
eholy suflEriag that he endures. He will re- 
ca}\ lo hii reixillf etion thcwe days of innocence 
und security which were formerly his lot, and 
which, contraaled with hia present wreteh- 
ednev, will present thenuelve* to hii una- , 
gination with ui tncreaied md EinitioiiB 
defiree of « plirndour. Hib penitent reflect ioiiB 
will naturally be direcled to (he errors of 
which be hiu iveen guihy : if he have b wife, 
or children, or near relations, the affection 
that he once entertuned for them niay lie 
renewed by the reeolleclion of the miiery 
that he bss occaaioned them. 

Another advaiitBge sttviidant on this situ- 
ation ia. that it is peculiarly filled tn dispose 
■ nian to listen with attention and hninility 
to the Bdmonitions and exhortations of reli- 
gion. l>efl in this state of destitution in 
respect of all external pleasures, religious in- 
structions are calculated to take the stronger 
hold of bis mind. Oppressed by the etate of 
wretchedness in whidi be litidi himself and 
by the unlooked-for or unknown events that 
have led to the detection of his crime, the 
more he reflects upcm them, the more firmly 
will he be convinced of the existence of a 
providence which has n'atched over bis ao- 
tioas, and defeated bis beet concerted con- 
trivances. The same God that puniahei bim, 
may also save him ; and thenceforward the 
pronuBCB of eternal bliss or torment will more 
anxiously engage his attention — promises of 
happiness in another slate of being, in case 
of repentance, and den undatinns of torments 
prepared fur the guilty in the regions of 
eternal night, of which his present situation 
seems a prelude and a foretaste, »-iU Hx hia 
regard. In a frame of mind such as this, to 
turn a deaf ear to the admonitions and cun- 
aolationa afforded by religion, a nuui must be 
very dilferent from the ordinary easle of men. 
Darkness, too, has, in orcumatances like this, 
a peculiar tendency to digpose men to con- 
ceive, and in a manner to feel, the presence 
of invisible agents. Whatever may be the 
reaian, tbe fact is notorious and undisputed. 
When the external tenses are restrained from 
action, the imaginatjon is more active, and 
produces a numerous race of ideal beings. 
In a state of solitude, in-line superstitions, 
ghosta, and spectres, recur to the imagina- 
tion. This, of itself, fornu a sufbdent reason 
for not prolonging this spedes of punish- 
ment, which may overthrow the powers of 
the mind, and produce incurable melancholy. 
The first impresuoDB will, however, always 
be benelidal. 

tf, at surh a lime, a minister of rrliFtion, 
qualified to avail himself of these impressions, 
be introduced to the otTender thus humiliated 
and cast down, the succets of his endeavours 
will be almost certain, because in this state 
of abwidonmcnt he will appear ns the friend 



of the unfortunate, aud as bis peculiar hene- 

This courKe of punishment, thus consist- 
ing of solitude, durknese, and bard diet, ii. an 
has been observed, when embodied, u wirl 
atdhof^ae too violent to be employed, ex- 
cept for iihort periods : if greatly prolonged, 
it would scarcely iul of producing madness, 
despdr, or more commonly a stupid apathy. 
This is not, however, the place for firing tbe 
duration of tbe punishment proper for each 
spedes of oBence : it ought to vary according 
to the nature of the offence, the degree of 
obstinacy evinced by the oifender, and tbe 
liymptomit of repentance which be eihiUcs. 
What bos been already said, is sufflrjent lo 
show that the mass of punishments in ques- 
tion may be employed tvith the greatest ad- 
vantage umultaneously : they mutually aid 
each other. In order to produce tbe desired 
effect most speedily, even the sort of fiiod 
^owcd may be rendered unpalatobte as well 
as scanty, otherwise there would be danger 
lest lo n young and robust person the con- 
stantly recurring gratification afiarded to the 
palate, might render him insensible to the 
losa of all other pleasures. 

If any punishment can in itself be popular, 
this, 1 thmk, promises to be so. tt hears a 
stronger resemblance than any other to do- 
mestic discipline. Tbe tendency which it has 
to lead the offciiiier to acknowledje the evil 
of his oETence and the justice of bis sentence, 
is the same which an indulgent father dndres 
hia punishmenta to possess, wbcn he inllicti 
them upon his children ; and there is no as- 
pect which it is more desirohle the law should 
assume than this. 

The effects produced by solitary confine- 
ment are not matters of mere conjecture : 
they have been ascertained hy experience, 
and are reported upon the beat auchoritieB. 

Speaking of the cells in Newgate, " I was 
told," says Mr. Howard.' " by those who 
attended me, that criminals who had affected 
an air of boldness on their trial, and appeared 
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cence upon them, were struck with hnrror, 
and abed tears, when brought to these dark- 
some, solitary abodes." 

*' I remember an instance," <!ayB Mr. llan- 
vray,f " some years before tlie law for pro- 
ceeding to sentence upon evidence, of a 
notorioiii malc&ctor, who would not plead. 
It was a question, whether he sbould be 
brought tothepresi!; but the jailor privately 
recommended lo the magislralea to try soli- 
tary confinement in prison. Tills produced 
tbe effect, for in less than tiventy-four hours, 
tbe during, artful felon (4iose to hold up bis 
hand at tbe bar, and quietly submit to (be 
laws, rather than remain in such a solilary 
state without hope." 
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The same genttemiin mentionE* s »et of 
kU*, provided fur the purpose of solilary 
confinement, in Clerkenwetl Kridewell, by 
order of the Jiuticea of tbe Peace for thst 
diriMon. One of those ma^Btrate*, he says, 
usiired him. " Thxt every penon committed 
to cbone aoliterj' •partnieiitB had been in a 
few days telbrmed (q an amaiing degree." 
I'he apartiDeRts, (hough solitnry, veere not 
dstb, nor i5 any thing said about the cir- 
eamstance of diet. 

Dirertlj oppoawi to solitary impriBonmeut 
h Uie promiscuonu auoeiation of prisonpra. 
Tbe suffering wbirh results frooi ihia i-ircum- 
Maace, ii not the result of direct intention 
on the part of the ntagiElrate. It ii nn evil 
acknoivledged, and yet sutTered Btill to exist 
to m very eonsidersble extent. It is evidently 
not ao murh indicted, as admitted, from the 
■apposed inability of government to eirlude 
it ; the great and only objection to ita exdu- 
Bon beuig the cxpeme of the arnui^ment 
w ee— fy to the arcompliahircnt of thai pur- 
pow. The advuiUge by which it a recom- 
mended, h that of frugality : it is lest exprn- 
tive to ihut up prisoners In one room, (hail to 
provide Beparate apartments for each one, or 
even to keep them divided into clusaes.f 

This proniiscuoUB assemblage of prisoners, 
considered as part of the puniibnient, bus no 
penal effect upon the most audadous and 
ibe mot perver«e. On tbe contrary, with 
refisrenee to them, it renders iropriso 
Itsa peiflful: tbe tumult with wbich 
roanda tlKm, diverts tbcm from the misery 
of their citiulion, and from the reproaches of 
Ibir oofucienee^. It ii tiicrcfore sn evil 
BtoU wvere for the prisoner uf refinement and 
KnabOi^. It it sn addition to the puni«h- 
»att of imprisonment, evidently unequable, 
dMxempUry. and unprofitable, producing; a 
wiM; of unknown sufferings, such (bat 
thoM only who have experienced them con 
ic filUy acquainted with their eMenl. 

Bat the p'eat and decixive objection to 
tbe pramiscuous association of prisoners, con- 
Mcred as a punisboient, ji, (bat it is directly 
CppMed to their refonnalion. Instead of 
1 delinquent bedcr, its evident 
I to make him wune. The ill 
<bet which, in the instance of indelible in- 
hmj, it only probtematical, is, in the in- 
Mnce of tbis species of hardship, certain ; it 
idililcnrte* the sense of shame in the mind of 
the tufferer ; in other words, il produces in- 
NiiabUity to the Force of the moral sanction. 

This ill effect of the promiiicuous assoda- 
lion of prisoners is too obvious not to strike 
tfta Uie iDO«t siiperficiitl spectator. Crimi- 
nals;, roo^ied I4^ther, are corrupted, it is 
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said, by the lociety of each other : there are 
a thousand ways of dJiwHfying the eipret- 
siun, and it is generally «et VK wkb grtM 
exuberance of metaphor. The word cor- 
rvplion, and the greater part of the terms 
that compose the mursl vocabulary, arc not 
ralcutateil, of Ibcmselves, to convey any pre- 
cise iinpwt, but serve rather to express (be 
disapprobation wbicli he who uses them hap- 
pais to entertain of the practices in question, 
than the tendeiKy to produce mischief, which 
is, or at least ought lo be, the ground of it. 
In order, then, to form a predse idea iHrthe 
phenomena in which this curniption dis. 
pbiys itself, let us examine the mischievous 
habits produced by tbis promiscuous inter- 
course, and the way in which it tends to 
produce mischief in society. 

Tbe ill consequences of (he association in 
question, maybe comprised under tbe follow- 
ing heads : — 

1. It strengthens, in the minds of all par- 
ties concerned, the motives which prompt 
to tbe commission of all sorts of crimes. 

2. II djminihbes the force of (he conside- 






3. It i 



nthen 



eases their tkitl, and by that 
the pmecr, of carrying their obnoljoui 
propen<utics into practice- 
Crimes are tbe sort of acts bere in question. 
Now, tbe iiimes of crimes are words, Ibr 
which predse ideas have, or might at least 
be found : they are evils of a certain descrip- 
tion. The names of the motives that prompt 
a man to tbe commission of a crime, ace also 
tbe names of pains and pleasures. In exa- 
mining, tberefore, tbe consequences of the 
association of delinqrienls, nnder the fure- 
goiiig heads, we tread upon clear and palpable 
ground, unobscured by metaphor and deda- 
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prompted tolhecommisBtouofcrimes; These 
are the expectation of the pleasures wbich 
are the fruit of them. By iai the grestcr 
number of tbe ofTenccs whidi bring men to a 
prison, are the offspring of Tapacily. Crimes 
issuing from any other motive ore m few as 
scarcely to demand in tbis view any separate 
notice. Tbe bulk of offenders will be of 
tbe poorer sort; among them, the produce of a 
tittle plunder will go in tbe purchase of plea- 
sure much beyond that which the ordinary 
produce of thdr tabmir would enable them 
to purchase ; sucli as more food, more deli- 
cate liquors, in greater plc'ity and more dr< 
lidcuB, — finer clothes, and more eipmiive 
pleasures. These things naturally form the 
subject of conversation among the prisoners, 
and an inexhaustible subject of boiuting on 
(he part of those who b) their skill or gond 
fortune have acquired the means ol enjoying 
them. These recitals give a sort of supe- 
riority wbidi those who posseu it are fiHwJ, 



from ■ principle of vanity, 
nugnif^ lo tbe humble and 



dinplay and 

of Iheir leu fortunate UBOciates. They in- 
flame the imagination of tbe hearerB ; and. 
in a word, their propensity to gratify their 
rapacity by all aorts of crimes, is increased 
by the prospect of the pleasurea of which 
tbe means arc fiirniabed by thew crimes. 
The more numerous the association, the 
more varied the exploits to be recounted ; 
and what subject more naiurally the sub- 
ject of converEation, than thp rircunutances 
which have brought them together? 

2. While, on the one hand, as has been 
just observed, all the vidous propensities are 
nourished and invi|{:oraled, — on (he other 
hand, all considerations tending to restrain 
tbe corainission of offences are repelled and 
enfeebled. These considerations belunj; to the 
one or the other of tbe three sanctions — the 
political, tbe moral, or the religious. 

Those derived from the political lanrlinn 
■re the vartous punishments appointed by 
law: amongst these, that which they are 
actually undergoing, have undergone, or are 
about to undergo. Of these sLifferir)|;s it 
will naturally be the study of them all lo 
make as light as possible; to whirh end, 
the society of each other will afford them 
many powerful assistances. Prom pride, each 
man vrill endeavour to mnke his own sense 
of bis own sufferings appear lo others as 
slight as possible: he will undervalue the 
afflicting circumstances of h)s Mtualion; he 
will DUgnify any Uttle comforts which may 



FRtNCIPLES OF PENAL LAW. 



[Pa. 



ssthei 



!. will 



put as good a face upon the 
Thus the most intrepid and proud becomes a 
pulton for all the others. The sensibilities 
of all are gradually elevated to tbe same 
pitch : it would he matter of shame to them 
not to bear their misfortunes H-ith equani- 
mity. Even from mere iympathy, many will 
derive a powerftd motive to soothe tbe suf- 
ferings of their partners in affliction — 1« con- 
gratulate them on the termination of such as 
arc past, to relieve them under such as are 
present, and to fortify tbem agwnst such as 
may be to come. It may possibly be obserred, 
that to ascribe to persons ofthe class in ques- 
tion any such benevolent atTcclions, is to at- 
tribute to them virtues to which they arc 
altogether strangers. But to suppose that 
men consist only of two classes, the alto- 
gether good, and tbe altogether bad, is a vul- 
gar prejudice. The crime which subjects 
a man to the lash of the law may leave him 
possessed of a thousand good ijuulilics, and 
more especially of sympathy tor the mis- 
fortunes of others. Daily experience may 
convince us of this, and lead us to beUeve 
that the criminal are not always altogether 

Tbe considerationa derived liom the no- 



id negative, apprehended &om the ill-wi 
of such persons with whom the person i 
question is in society. Whilst a 
in general society, though his cbnracler m 
be the subject of generd suiincion. he w 
be obliged to keep a guard upon bis ac& 
that be may not too strongly confirm tl 
Buspidons and render himself altogether i 
picable. But in a prison the society is 
mixed, having interests of its owi 
to the former, governed by liahit: 
cipies opposite to those which an 
in general society. The hibiti and prai 
which were odious there, becjiuse tl 
mischievous there, — not being misc 
are not odious here. Theft is no 
among thieves, who have nothing to b 
It is in vain fur them to mnke preter 
probity : ihey agree, therefore, by a 
convention, to undervalue this virtue, tne 
mi«ed qualiliei of patience, intrepidity, acti- 
vity, ingenuity, and fidelity, which are bene- 
ficial or not according as they are subservient 
to tbe other, will be magnified, to tbe preju- 
dice of the fbrmcr. A man will be applauded 
fur his patience, though it were exerted in 
lying in wait for a booty; for his intrepidity, 
though manifested in attacking the dwelling 
of a peaceable householder, or in delendf 
himself against the ministers of justice ; . 
his activity, though employed in sddngtl 
unwary traveller; for his ingenuity, thoNl 
displayed b working upon the sympatbcfl 
feelings of some deluded, compa!uouat« ll 
nefactor; for his fidelity, though employ 
in screening his associates in some enterpd 
of mischief from (he pursuit of the injur* 
These are quaiities which enjoy the highi 
estimation in such society ; and by their pa 
session, that thirst for sympathy uidapplal' 
is gratified, of which every man, 
situation he is placed, is desiroi 
The probity which is held L 
such society, is not iutended lo be usebilM 
mankind at large: its rules may be »t "" 
observed in the society in whidi it ii 
blished, and disregarded lo tJie prejudicail 
all persons not connected with that M * 
The Arabs, who live by plunder, are m 
able for their honesty towards the mc 
of their own tribe. Thus also, that thM 
is honour among tkitvci, has 
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happiness of the whole race o 
must he uktn into the accoi 
with propriety be leimed vi 
simply and wilbout sddilion. 
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or ought to bediarepiiuble in society al large, la 
bencUcial to, and an thai sccouni held in hniiniT 
b», a smaller society Included wtibin the former 
The member of parliament who loliciu or At- 
frods for his borough a privilege detTioMOlal U 
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The considentiona derived from the reli- 
fiont MnetioH, are the tu3eva\gi apprebenJed 
ftom the inmicdiate will of the Deity, in 
utne de^ee perhaps in the present, but 
chiefly in n future life. This dieplea.<i>re is, 
undpr the Chriatian reli^on, and portjc^ulaTly 
the Protestuit, invuialily believed to be ui- 
neied. with few or no exceptions, to all those 
malpnKtices which bring men into priBonB. 
Th« rotiaidermtions. therefore, wbii'h that 
(Miction afTordt, are to be numbered among 
the coneiderstiona tvhich tend to restrain 
men froin coiuLuitttng crimes. Now the force 
of Ibis sanction, acting in oppoaition to that 
of the load moral Banetion, which is gene- 
tiled and )cDvemii in a prison, will naturally 
have the whole force of thii latter exerted 
Wunst it to overthrow it. Not that a pri- 
son is the rc^un of acute and scrupulous 
philosophy : the arguments there made use 
of, will be oddreseed to the passions, rather 
than the judgment. The being of a God, 
(he Bulhority of Revelation, will not be com- 
bated by reason. The force of this sanction 
will be eluded rather than opposed; the al- 
lentiou will be diverted from the idea of 
God's displeasure, to the improbability of its 
tteing manifested. The authority of revela- 
tion will be combated by satires upon its 
ministera: and that man will be pronounced 
brave, who shall dare to deny the one, and 
despise the other. And ar);uineiits of thi« 
kind will be found to have most influence 
upon the members of such sodetiea. 

3. The third and la.^t of the ways in which 
<be association of malefactors in prisons con- 
tributes to corrupt them, is by increasing 
their skill, and by that means their power 
of earryiiig their mischievous propensities, 
whatever they mav be, into practice. 

That their amvcrsatiun tvill naturally turn 
upon their criminal e:(ploits. has been already 
observed. Each maJebctor will naturally 
pre ■ detail of the several fentsuf ingenuity 
whieh. in the course of those exploits, the 
occuion led him to practise. These facts 
will naturally be noted down, were it only 
on the score of curioslly. But as means of 
gratifying those propensities, uhicb tbe si- 
tuation in question has a strong tendency to 
strengthen and contirm, they will make ■ 
much more forcible impression. An ample 
■nasi of observations will be soon collected, 
drawn &om the experience of the whale so- 
ciety, and each particular member of it will 
soon be wise with the wisdom of the whole. 
t^isons, therefore, have commonly aiid very 
properly been ityUd (cAnoii of vice. In these 
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iHt Dadoa, Is called a patriol in hit barau);h. 
The man who devised the oath by vhich the 
andJdatcB for degrees were ui engage not to 

DBgite, elievhen than ■< OKfoiu and Cam- 
ge, ihe iceds of what was ihoughl useful 
leaniini;. irat pobably thought a nun ofgrcar 
Boeril in those W ■'- 




schools, however, the scholar has m 
ful motives for, and more eflectual m 
acquiring the sort of knowledge that is to 
be learnt there, than he has of acquiring the 
sort of knowledge that is taught in more pro- 
fessed schools. In the professed school, he 
is stimulated only by fear ; he strives against 
his inclination : in these schools of vice, be 
is stimulated by hope, acting in concert with 
his natural inclination. In the first, the 
knowledge imparted is dispensed only by one 
person; tbe stock of knowledge proceeds from 
one person : in tbe others, each one contri- 
butes to the instruction of all the others. 
The stock of knowledge is tbe united con- 
tribution of all. In professed schools, the 
scholar has amusements more inviting to him 
tlian the professed occupations of the school: 
in these, he has no such amusements; tbe 
occupation in question is the chief of the few 
pleasures of which his situation admits. 

To the most corrupt, this promiscuoin 
association is mischievous. To those com- 
mitted for a first olfeiice. who have yielded 
to the temputions of indigence, or have been 
misled by evil example ; who are yet young, 
and not faacknied in crimes ; pnnislunent, 
properly applied, might work reformation. 
This association can only render such mora 
vicious ; they will pass from pilfering to 
greater thefi;B, till they are guilty of highway 
_ Lt._.. . J — _j__ D.._i ^ (jij education 



CHAPTER Vll. 



Let there be three kinds of imprisonment, 
differing one trom another in tbe degree of 
their severity. 

The first for insolvents: incase of rssh- 
ness or extravagance, in lieu of satisfaction. 
The second for malefactors whose imprison- 
ment is to be temporary : these may be styled 
second-rate malefoctors. The third for ma- 
lebctors whose imprisonment is perpetual : 
These may be styled first-rate malvroctors. 

Iff. Let all insolvents be upon tbe footing 
of banknipts: compellable to discover, under 
pain of death, or other heavy penalty ; on 
discovery not liable to imprisonment of course, 
but liable in case of rashness or extravagance: 
or else let rashness or extravagance be pre- 
sumed in the first instance; and let it lie 
upon the insolvent to exculpate himself. To 
the same prison let sui-h persons be committed 
as are arrested upon m«t»t process. On per- 
sons of thisclass, the imprisonment comes in 
before judgment, to enforce — after judgment, 
to stand in lieu of satJafaction. Here let 
there be no mark of in&my ; nor let there 
be here any rigour, either real or apparent. 
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Tlic i-i'rond kind of imprisonment is de- 
■igiked for currection at wcli na for eiamplc. 
The real, tbcrclore, and the appsueat punish- 
meiit, ought to be upon a par. Here let 
bdjour be added to iuipriEontncnt, and for the 
Us[ week, oi fortnight, or month, solitude, 
darknetis, uid spare diet. Here let a Migtna 
b« infljeied; but let tbit nigma be a tem- 
porary one. It will answer two purposes : 
first, that of eiample, as inneat^inB the ap- 
parent puiiuhment ; second, that of security, 
by preventing escape. 

. The third kind of imprisonment is destined 
for example only. The end of correctiun is 
precluded; since the delinquent is never to 
mil with sodety again. Here, too, for the 
■uue purposes as in the former case, let a 
(tigina he inOieted i and let tbat stigma be 
petpetaul. Here let the apparent eonditlon 
of the delinquent be as miserable, and fbe 
real as comfortable, as may- be. Let the gen- 
tleman occupy himself Bi he pleases: let the 
yeoman, who has an ait, eierdse bis art, and 
let biin be a sharer in the profits. Let the 
labour of the yeoman who knows no art be 
more moderate than in the temporary prison. 

The diet in many prisuna is in part pro- 
vided for by private benefections. Such 
benefiirtionB are of use only upon supposition 
of tiiat gross negligence on the past of go- 
vernment, of which they are a prcgniuit tes- 
timony. The demand a man in the situation 
in ijueation has for (bod, is not at all varied 
by the huppening or not happening of a ca- 
aual art of humanity by a chance individual. 
Whatever be the proper allowance, he ought 
to have as much, although no private hene- 
fiurlion were given for that purpose ; he ought 
not to have more, were the amount of such 
benefertions ever so conaiderable. If ever 
the legislature should fulfil this obvious and 
necessary duty, all such private benelictionB 
should be taken into Ibe hands of the public. 
6uch retumprion. for from bein; a vialadon 
of tbe wills of the benefactors, would be a 
note complete ciecution of them than any 
they could have hoped for. 

For the same reason, all casual beuebc- 
tions of particular persons, to particular de- 
linquents, should be prevented. The way to 
do this is not to prevent the money's being 
given, hut to prevent its being spent, at 
least in food and liquors : the introduction 
of tnoney could not he prevcnti^ll. without 
establishing a search too troublesome and 
huDuliatini; to he executed with the strict- 
ness rcquj«te to answer the purpose: but 
■rtictes so bulky as those of food and liquors 
might easily he excluded. Such an institute 
would lend in do inconsiderable degree to 
promote restitution. At present, in all of- 
fences of rapadly, that is, in nineteen out of 
twenty of tbe crimes that are committed,* 
■ See Howard's Tables. 




the greater a man's guilt has been — tbe more 
mischief he has done, the better he fives 
while he is in prison. It is seldom that tlM 
whole produce of the crime is tbimd upon 
the delinquent at the time of bis being g^ 
bended ; and though it be found on hii 
consist in money, it is seldom that it 
identified in such manner as tc 
restitution of it against 
delinquent. Conmianly, if it be not B[ 
it is in the hands of some friend of the d 
linquent : an associate in iniquity, i 
mistress. Thus secured, it ia disposed ef 1 
at bia direction, and either larished in de- 
baudiery, or in feeing lawyers to obstmct 
the course of justice. 

When, therefore, the plunder is of no ni» 
to bim, it will require a much less effort o 
his part, to restore it to the right a 
The workings of consdcnre will be pow€ 
fully seconded by sur^ an iisUtution. 

Whatever, therel'ore, is found upon II 
person, or in the possession of any one w' 
by virtue of a charge upon oath, is apj 
bended for a felony, should be impounded jfl 
the hands of tlie offlcer. As much of it (f 
consists in money, or other article* that ll 
elude a considerable value in a small o 
pass, should be sealed up with the sea] of tl . 
magistrate i who should have it in his optin 
to keep it in his ovm custody, i 
to that of the minisieriid ollicer, giving, i 
dtber case, ■ receipt to the suspected felon 

An objection to imprisonment, when il 
are upon an equal footing with respect fi 
entertainment, is, that the punishment ■ 
apt to be disproportionate. Tbe ridi ■ 
punished more than the p 
words, those who have been accustomed I) 
good living, more than those who have b 
accustomed to hard living. On the o 
hand, to allow those who are committed fl 
crimes of iBpadly to giv 
while any |Hirt of tbe booty they may hi 
made remains unrestored, is to allowth 
to enjoy the profit of their crime! 
the criminal an indiilgetice at the i 
those whom he has injured. 

Here, then, arises a difference in 
ment proper to be given in this respect t«di 
ferent crimes. Persons committed fijrcr' 
of rapadty should, in the ease where the pi _^ 
fit of the crime has been reaped, be debarte4|^ 
until complete restiturion sh^l have bees 
made, of tbe liberty of procuring themselvei 
those indulgences that are to be had for money. 
Persons committed for any other crimei nay 
he allowed it. 

With respect to restitution, a further ca 
rion is to be observed. It will h^ipcn vi 
frequently, that a person ^iprehended fot M 
offence has been guilty of many others. ~ 
this reason, it is not the restitution of tl 
booty gained by the first offence for n 
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important part* of tbe punishment 



tLe malebttor it apprehended, tbat ougbt to 
be deemed, suffident to entitle hiui to lie 
libtrty of purchasing indulECnis*. A time 
ought to be limited (suppose a month or 
ail weelu,) uid notice given &ir any persons 
•ho, within a certain rime (suppose ■ year.) 
hare been Buflerern by him, to come in and 
Oppoae the allowance of such liberty. Very 
lljjht proof in such case ought to be held 
iulBdent. 

l«t ua return Tar a moment to the differ- 
ent kinds of priBon<i. The difiereiit piirposn 
for whidi they are destined ought to be very 
4eddedly marked in their eitemnl appear- 
•n«, in thcit internal arrangements, and in 
Ihdr denomination. 

The walln of tbe first sort ought to be 
whhe — of the second, grey — of the third, 
Uaek. 

On the outiiile of the two lait Idnds of 
pmon* may be represented various figured. 
tfiblenuitiial uf tbe supposed dispositions of 
the persons confined in them. A monkey, a 
bt, and a tiger, representing mischief Gun- 
ning, and rapacity, the sources of all crimes, 
would certainly form more appropriate de- 
eontions Cor a prison tlian the two statues 
of melsiicholf and raving madness, formerly 
ilarnlhii. before ISedlam. In the interior, let 
Me ikeletons be placed, one on ench aide of 
oa iron door : the occasional aspect of such 
olucct* is calcubited lo suggest to ibe iinagi- 
nadoD the most salutary terrors, A pri&on 
vaulid tlius represent tbe abode of death, and 
00 youth tbat had once visited a place so deco- 
Med, could &il of receiving a most salutary 
aalindelihle impression. 1 am fully aware, that 
tothe man of wit these emblematical figures 
maj verve as matter for ridicule : be adinircs 
tlMD in poetry ; he despises them when embo- 
died in reality. Fortunately, however, they 
atemore assailable by ridicule tban by reason.* 
Distinguishilig the several species of prisons 
by daracteristic denominations, is br from 
tang m useless idea. Justice and bumsjiity 
to iMotvent debtors, uid to persons detained 
apoo Nupidon, require tbat they ought to 
be aereened even bom the apprebension of 
bring confounded with delinquents, a risk to 
(thidi they are naturally exposed, where all 
placet of confinement bear tbe some appclla- 
iKm. If no such sentiment were found to 
ba already in eiiftence, the legislator ought 
l» make it his buuness to create it : but the 



timli b, that It does el 






s of the community tilt 
wwt severely wounded by this want of dis- 
Qnunation. 

A difference in tbe situation and name 
tflbrdi another means of aggravating one ol 

' Of the importance of symbols, and iheusH 
that hate been made of them, by the CathoUi 
dcrn, aftn the example of andcM Rome, ici 



— the apparent . 

The first sort of prison may be called tbe 
louse fnr Safe Cuiiliitb/ — ihe second, the 
^eaiUntiary ifouse — the third, the BlncA 
Vsoa. 

The first of these names docs not convey 
any idea of misconduct ; the second does, but 

the same time presents the idea of refor- 

ilion ; the third is calculated to inspire 

With a view to refurmation in the case of 
offences pimished by temporary imprison' 
t, part of the punisliment may consist in 
learning by heart a certain port of tbe crimi- 
nal code, including that part which relates to 
tbe offence for which tbe porty is punished. 
It might be digested into tbe form of a ca- 
tecbivm. 

In second-rate telonies and misdemcvnors, 
where, alter being punidied, the offender Is 
returned into sodety. it is of importance to 
hgbten as much as possible the load of in&my 
he has been made to bear. The business is 
to render infamous, not the offender, but the 
offence. Tbe punishment undergone, upon 
the pre»umption of his being redaimeii, ho 
ought not, if he is returned into sodety, to 
have bis reputation irretrievably destroyed. 
The business is, then, for tbe sake of general 
prevention, to render the offence infamous, 
and, at the same rime, for tbe soke of refiir- 
mntion, to spare tbe shame of tbe offender as 
mucb as possible. These two purposes ap- 
pear, at first, to be repugnant : how can they 
be reconciled? The diOlculty, perhaps, is 
not so great as it at first appears. Let the 
offender, while produced for the purpose of 
punishment, be made to wear a mask, with 
such other contrivimces upon occasion at msy 
serve to conceal any peeuliariries of person. 
This contrivance nill have a brther good 
effect in point of exemplarily. Without add- 
ing anything to the force of the reat pu- 
nishiDent — on the contmry, ecrvii^ even to 
diminish it, it promises to add considerably 
to tbe force of the oppartnl. The masks 
may be made more or less tragical, in pro- 
portion to the enormity of the crimes of those 
who wear them. The ur of mystery which 
such a contrivance will throw over the scene, 
will contribute in a great degree to fii the 
attention, by the curiosity it will e^dte, and 
the terror it will inspire. 

CHAPTER VIII. 



\ati lapriionmenl consists in tbe confine- 
nt oF an individual to tbe district in which 
ordinary pkce of residence is situated. 



Rtlegmion coniiiati in the baniahinent of 
■n individual from the district in whish hi» 
ordinary place of residence is iituated. uid 
ime oilier diitriet of the 



Baitiihmenl consiEtg in the eipulsion of ■ 
man from the country in which he has usually 
resided, and the prohibition of hia return to 

These three ipedes of punishment may be 
either temporary or perpetuul. 

Rele^tion and buiisiinient are piiniahments 
unknown to the English Uw. Tmrisporta- 
tion, as we shall presently have occasion to 
observe, is in its nuture totally lUfferent. 
The exclusion of Papists from a rerliiiii dis- 
trict about the court is to be considered 
rather as a nieuure of precaution than of 

It is true, that the condition of persons 
living within the rule* of a prison corre- 
sponds pretty accurately with the idea of 
territorial confinement. But this kind of 
territorial confinement is not indicted in a 
direct way as a puniahmenl. The punish- 
ment indicted by the law is that of impri- 
■onment, which the prisoner is allowed to 
commute upon paying for it. A man is not 
committed to the rules : be is committed to 
the prison, and upon payir^g what the jailor 
chooses, or is permitted to demand, he has 
the lil>erty of the ru)v<; that is. of being in 
any part of a certun district round about the 
jail.- 

The several inhaWlable districts which are 
privileged from arrest, may be considered as 
scenes of territorial confinement with respect 
to offenders, who resort to them to escape 
beii^ arrested and sent to prison. A man 
in such cases voluntarily changes the severer 
spedea of reatrunt into a milder. 

In Prance, instances of relegation were 
not unfrequent. Under the old regime, a 
man was ordered to confine himself to hia 
estate, or tu quit Ma eatate and go and live 
at another place. A puoialiment. however, 
of this sort, almost always fell upon a man 
of rank, and generally was rather an arbi- 
trary expression of the personal displeusurc 
of the sovereign, than a regular puiiisbmcnt 
inflicled in the ordinary course of justice. 
The person on whom it fell was commonly 
a diagraced minister, or a member of parlia- 
ment. It has repeatedly happened, that a 
whole parliament has been relegated for re- 
fuaiiig to register a particular edict. In thew 
oises, however, it was often employed, not 



land there are i . ,.- __-.-, -- 

lonipni; lo [hem. In Londim, [wo, the Fled 
(P-LW,) and the King a Bench (p. 19fi :) in Car. 
marthen, two (pp. «ia, 1«B;J one in the Comitf 
borough of Lostwithiel (p. SKtIj) and one i: 
Neacaslle-upon-T/nc (p. 1:13.) 
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so much Bs a punishment, as u means of 
prevention ^ to prevent wbat were oiled 
intrigues. The eierdse ot auch un act of 
authority was a symptom of apprehension 
and weakness on the part of the minister. 

When a man is banished from all the do- 
minions of his own slate, he hns either the 
whole world besides lelt for him to range in, 
ot he is confined to a particular part of it. 
In the first case. It may be s^d to be inde- 
finite, with respect to the locui ad guem ; in 



theo 



r. definite.! 



It might seem at first sight as if the de- 
fining the Incut ad ipien in banishment would 
be an operation nugatory and impracticable. 
For banishment is one of those punishments 
that are to be carried into effect, if at all, 
oiJy by tlie (error of ulterior punishment. 
Now tu be liable to idterior pimishment at 
the bands of his own state, a man must be 
still in the power of thai stale; which, by the 
supposition, it wmild appear aa if he could 
not lie. There are three cases, however, in 
which he may be ao atili; — 1. Where the 
baniahtnent is only temporary ; 2. Where. 
though his peraon is out of the dominions of 
his own stale, his property, or some other 
posseeiuon of hia, is still within its power; 
3. Where tbe foreign atate to which he ia 
exiled is disposed on any account to co- 
operate with his own. and cither lo punish. 
or give up to punishment, such persons as 
the tatter shall deem delinquents. 

The inconvenienccB of territorial confine- 
ment, whether by relegation or banishment, 
are for tbe moat part ol' the some description 
as those of simple imprisonment; they are 
apt in some respects to he greater. In othen 
leas severe than aimple imprisonment. 

Territorial confinement is, however, sus- 
ceptible of such infinite diversity, arising fiwn 
the nature of the place. — the extent of the dis- 
trict — the dreumstances of the delinquent — 
that nothing like uniformity ran be met with. 



■f Instances of definite ban ishmen I 
would not expect to Hnd Irequent i 
of legiilatiDn. In baniihmeni, i 
1 1_ ._ ^ jjj ^f ^^ tnalefaci 
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serve lo determine such a choice would naturally 

accordingly, was the case wiih an act of the 
British Portiament, which Furnishes the onlv in- 
stance that occurs to me of a punishment of this 
nature. By statute 20 Geo. IL cl 46 the king 
la empowereil to commute the punishroenl in- 
curred by persons engaged in the late rebellion, 
into transportation to America; and the persons 
thus dealt with are made subject to the pains of 
capital felony, noi onlv as usual in ease of their 
reiumina to any part of Great Britain or Ireland, 
■- - "-eaides that, in case of their going into any 
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and btvi:g anj proposition an be irai donm 
reipecting it, that shall be ^iwrally true. 

In case of rele^tion, the liberty of bi?- 
holding the beauties of nature and or the 
arts, of enjoying the Mimpiiny of one's iriei 
■ltd relations, of oervinfc them and advancing; 
one's own fortune, U liable to be more or 
lei* abrid^. 

The liberty of exercising any public power, 
and of taking jotiniiet for the sake of henlth 
or of pleasure, are subject to be entirely 
ttbm away. 

The liberty of carrying on buaineBS for u 
livelihood will be subject to be more or leia 
abridged, arrording to ita nature ; and in re- 
ipcct of some pBTtiFular spedcs of business 
ST trade, the opportunity of exercising it 
win be subject to be entirely taken away. 

In respect to banuhmait, the inconveni. 
encet are liable to vary to such a degree. 
botli in quality and species, that nothing can 
be predicated of this mode of punishment, 
that Rhall be applicable to all cases. 

The sort of evils with which it will be 
found to be most generally aecompanied, may 
be arranged under the foUowing heads : — 

Separation Irom one's friends, relation!, 
and eountryraen. 

Loss of the liberty of enjoying objects of 
plfssure or uf amusement to \vhicb one has 
been accustomed, as public divitrsions, or the 
beauties of nature or art. 

Los* of the opportunity of advancement in 
the way of life in which one had enjniged, as 
In the military line or in public offices. 

Loss of the opportunity of advancing one's 
fortune, and derangemeiit in one's afiairs, 
«4ielber of trade or any other lucrative pro- 
tamnt. But under this head, ecaree anything 
cm with certainty be said, till the business of 
cadi delinquent is known, and the country 
to which he is relegated. All opportunity of 
advancing one's fortune may be totally taken 
■way. or way be changed more or less for the 
VUtse; but it may even be improved. A 
workinan acquainti^d with only one branch 
' of a eomplicaced manufacture, if relegated to 
^~' ■tc7in which no such inanufacture was 
llwi, would lose the whole of bis means 
(ence, so &r as it depended upon 
■nu&cture. A man engaged in his own 
in the profession of the law, rclc- 
■ country governed by different laws, 
would &id his knowlcd^^ altot'elber useless. 
X clergyman of the church of England xould 
lose the means of subsistence derivable from 
Ua profession, if relegated to a country in 
vUA there were no members of that sect to 
be found. 

The quantity of sulTeringinddent to banish- 
ment, and, m sonic cases, to relegation, will 
depend uiwu the individual's acquaintance, 
or wint of acquaintance, with foreign lan- 
(MiM. For this purpose itougbt to be borne 



in mind, that in every Country the great ma- 
jority of the [wople know no other language 
than their own. A great deal will depend 
upon the language a man speaks. A German, 
or an Italian, merely by being haiiishcd his 
own state, would suffer nothing in this re- 
spect, because in other states he will find the 
bulk of the people speaking precisely the 
same language. Next to a German or an 
Italian, a Frenebmsn would be least exposed 
to suffer, on account of the popularity of the 
French language in other European nations. 
An Englishman (except in America.) a Swede, 
a Dane, and a Russian, would find themselves 
worse off in this respect than inhabitants of 
other European countries. 

A man being among people with whose 
language he is unacquainted, is liable to be 
exposed to the most serious evils. A diffi- 
culty in conversation imports a difficulty in 
making known all one's wants ; in taking the 
necessary steps fur procuring all sorts of 
pleasures, of warding otT all sorts of pains. 
Though so much of the rudiments of a Un- 
gUBge should be acquired as may be sufficient 
for the common purposes of life, a man rarely 
acquires it in such perfection as to enable him 
to enjoy, unembarraued, (be pleasure of ran- 
vcrsation : he will feel himself condemned to 
a perpetual state of inferiority, which must 
necessarily interfere with, and obstruct hii 
engaging m any profitable employment. 

"To some people, banishment may be ren- 
dered in the highest degree irksome by the 
manners and cuit^ims uf the people among 
whom the individual is cast. The words, 
manners and customs, are here employed in 
their greatest latitude, and are considered as 
comprising every drcumstaoce upon which a 
state of comfortable existence depends. The 
principal objects to which they refer are diet, 
clothing, lodging, diveruoiis, and every thing 
depending on difference of government and 
religion ; which last has, among the tower 
classes at least, no inconsiderable influence 
upon the sympathies and antipathies of per- 

Throughout Europe, especially among per- 
sons in the higher ranks of life, a certain de- 
gree of conformity in manners and customs 
prevails : but n Gentoo, banished from his 
own country, would be rendered extremely 
wretched, espedoUy on the score of reli- 



Changc of climate is another ci 
of importance : the change may be for the 
better ; but the bulk of mankind, from the 
effects of long babit, with dilficully accustom 
themselves to a climate different from that 
of their native country. The complaints of 
expatriated persona usually turn upon the in- 
juries their health suiiaini from this cause. 
With respect to all these several evils which 
; thus liable to arise out of the punishment 
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of baniahment, no one of them is I'erMin to 

respect of severity, they are liable to unlimited 
virintion, and it may even happen tbat the 
good may preponderate over the evil.* 

In point of frugality, it aecmi aa tf these 
Kverol punishments were oil of them more 
eligible than imprisunmcnt. at leut than the 
lyitem of imprisonment as at present ma- 
naged; and that quagi-impriGonnient and re- 
legation are more frugal than banishment. 

Under imprisonment, a man must at all 
events be maintained. Simpli 
adds nothing to the fadUly whidi any 
has of maintaining himself by bia labour : it 
WkcB from that tdlity in many cases. By 
imprisonment, some people will aln-aya be 
altogether debarred from maintaining them- 
lelvea. The»e must be maintained at the 
ejpense of the public. An imprisoned man. 
therefore, is, oti an average, a burthen : bi> 
v^ue to the state is negative. A man at 
liberty is, at an average, a profit: his value 
to the slate is positive -, for earh man, at an 
Bveragi;, must produce more than he con- 
sumes, else there would be no common stock. 
A banished man is neither a burthen nor a 
profit ; his value to the state is ; it is 
greater, therefore, than that of an imprisoned 

The value of a man under quisi-imprison. 
nicnt and relegation, may, it should seem, 
be taken as equivalent or not in any asngn- 
able degree, less than that of ■ man at Urge, 
In the only instances in which these modes 
of punishment occur in England, the sulferer, 
instead of receiving anything from the public, 
pays.t 

In point of certainty, they have none of 
them anything to distinguish them from other 
punisbnients. 

In point of equality, they are all of them 



I rwived at Rome that 
be WBI amusing bimielf there, spiwrcntly very 
much M his uturaction ; and that what had been 
'- sd upon him as a punishment, had, in fti 

htff determined to recal hi... _. 

irile, and lo his bomb and direeied him u> con- 

flnc himself to his house, In order that they 

nlghi inflict upon him wbsc he should think a 

punishmenl. — Sifdiiilc Mamtalgni, lIv.L e. S. 

So fat the French vrlier : Toeltaa savs— 

" Italii eiaetus : a quia incusahatur facile to- 

laraluruB exilium, delecll Lesbo, insula nobili et 

I Hninan-irahilur in urbem, tuitoililurquc domi- 

but migistntuum." — Anru lib. vt. t; 3. 

+ 1 am speaking of the rulen in the lii jaili 
In England that have rules. The public Is not 
at the expense of Sndinn Indgina. The hooaei 
■re the ptopeny of private iniUviduahi, who «t 
lomewhat more for them than could b* gm for 
houses in the aame condition out 
Besides (his advanced rent, the prisoner pin 
fba* for the indulgence, which go lonrds the 
jailor*! nalary. 



o lattei 



ddicienl.t hut especially (he I 
nuxtofuU, the last. 

To be confined to within the c 
small town, can scarcely but be a punishnu 
in some degree to almost all, though U 
more, to others less. To live out ol 
own province, or out of one's own co 
is a very severe punishment to many ; but Vt\ 
many it is m>ne at all. 

It rs impossible to state with any accuracy 
the diffrrciice in tbis respect between relega- 
tion and banishment. In one point of view, 
it should seem as if banishment were tlu y 
more penal i for the difference in pmnt 4 
laws, language, climate, and customs, I 
twecn one's own province, and another p 




t likely to be BO great a 






tions, however, that have colomes, it .., 
generally happen that there are provuiM 
more dissimilar to one another upon the whoB 
in those respects than some of those provineo 
may be to other provinces of neighbouring 
nations. How small ■ cliangc, lor instance. 
would an Englishman find in crossing from 
Dover to Dunkirk ? and how great a change 
ill going from the first of those places to tbe 
East or West Indies ? 

In point of variability, except in respect 
of time, no punishment of the riiromcal kind 
ran be more ineligible than these. But in 
point of intensity, although the degrees of 
sufTering they are liable to produce in difler* 
ent persons are so numerous, yet they are 
not by any means subject t ' ' " 

of the mugiftrote. II is not 
fa the quantity of punishment upon the w 

anything nvar the mark he may pitcii upa 

point of exemplarily, they all v 
' other mode of punishment, * ' 
to the other two. j' 
little excmplarity it possesses, il 
sesses upon the bee of the description 
descriptions of orators and poets h 
dered it in some degree formidable upi 
On the M ' 

out of the observation of his countrymen, t 
sufferings, were they ever so great, an tT 
no example to his countrymen. This ia 
lowest degree of inexemplarity a punishml 
can possess, when even the per ' ~ 

sufferer is out of tiic reach of o 




QUASI IMPRISONMENT. 



Til* two other! are upon a, fooliny with |>e- 
auiiary piinUhineiit i in which the ptraon ol' 
die sufferer ia under obeervation, and ocua- 
BonoUy perhaps hia suffcrmgn i but there is 
no drcunislaiico to point out the derivation 
uf the latter ironi the punisbmeDt Chat pro- 
duced them. They are inrprior to imprison- 
ment ) because there the umin instrument of 
punishment, the prison, is rontinually before 
hif eye*. To qiiBU-imprisonmcnt and Itrle- 
gatioii there belongs no such instrument — 
tke punishuietit. ua we have observed, being 
produced in the first instance not by any nw- 
Urial but merely hy moral means.* 

On the store of subserviency to reforma- 
lioa, there leems to be a considerable diSe- 
rsDce antong these three puni)>hnienia. Quasi 
imprisonment is apt to be disserviceable In 
tins view ; relegation and baninhment rather 
■erviottble than otherwise, more eepedally 
tbe latter. 

). Qoaii intprisonmcnC is apt to be dis- 
wrviceahle. The rev-unt have been already 
given under tbe bead of luiprisonnient. Tbe 
properly wbicb we mentioned as being inci- 
dent t« imprisonment, 1 mean of corrupting 
ibc morals of the ptisonerK hy the accumu- 
tating, if one may so say, of tbe peccant 
tnatler, iiiiicident'toi|Ua^imprisoiimFtitoniy 
IB a aomewhat less degree. Under the for- 
mer, they (Wi have no other company than 
that of each other : under the kttcr, there 
may be room fur some admixture of persons 
of repute. Under the former, Ihey are forced 
into tiie company of each other : uuder the 
latter, they may choose to be alone. 

2. Relegation i<i apt to be rather service- 
able tlun otherwise : as in solitfiry ijupri- 
rwiimmf. if the delinquent has formed any 
proffigale coimeiiuns, it separates bim from 
them, and does not, like simple imprisonment, 
Itad him to form new ones of the same stamp. 
Turned adrift smoo); strangers, he cannot 
etpect all at once to meet with a set of com- 
(■■dona prepared to join with him in any 
■eheme of wickedness. Should he make ad- 
*anoes and be repulsed, he expose* himself 
to tiieir honest indignation, perhaps to the 
m mi t e of the law. iibould the company he 
happens to &11 in with be persons si profligate 
■1 Umielf^ it would be some time before he 
could establish himielf aullidently in their 
eoafideoce. If be continue to make war 
upon mankind, it must be with his own single 
nrcngth. He may find it racier to betake 
Uouelf to charity or to honest labour. He 
i> acpaiated not only from the objects which 
^wd to aupply bim with the nitaiii to com- 
■it crime*, but from those which used to 



• The little benefit that banishment, in lO fai 
aa it operates as a puniBbmenl. can be of in tbf 
way of example, is reaptd by fordan ilatej ; b) 
thatalaie, to •ril, which the banished man chooiei 
tehiaafjliuD. 



funiiiih him with the malivci. llic cumpiuiy 
be meets with in the new scene be euteis 
upon, will either be honest, or at least, for 
aught he can know to the cuntnu-y, will fiir 
some time seem to be so. In the meantime, 
tbe disapprobation be may hew them express 
for habits resembling those which subjected 
him to the punishment he is undergoing, may 
co-operate with that punishment, andcontri- 
bute to the exciting in him that salutary 
aversion to those habits which a styled re- 



3. In this reepect, banishment is apt to be 
rather more serviceable than relegation. If 
the dehnquent be still of that age at which 
new habits of life ar« easily acquired, and is 
not insensible to the advantages of a good 
reputation, his exile, if tbe character in 
whidi he appears is not known, will be the 
more likely to contribute to his reformation, 
from his finding himself at a distance from 
those who were witnesses of bis infiuny, and 
in a country in which his endeavours to ob- 
tain an honest livelihood, will not be liable 
to be obstructed by finding himself an object 
of general suspicion. But even though he 
were to carry with him to the place of hia 
banishment his original vicious propensities, 
he would nut find the same fiidlities for 
giving effect to tbem, especially if tbe lan- 
gusge of the country were difTereut from his 
own. The Uws also of the foreign country 
being new to him, may on that account strike 
him with greater terror than the lans of his 
own country, whidj be had perhaps been ac- 
customed to evade. And even in case of 
meeting with success in any acbeme of plun- 
der, the want of ealablished connexions for 
the disposing uf it would render the benefit 
derivable from it extremely precarious. The 
consideration of all these difGculties would 
tend to induce him to resort to honest labour 
as the only sure means of obtuniug a Liveli- 
hood. 

But, taking all the above sources of uncer- 
tainty into consideration, it will be found 
that the cases are very few in which banish- 
ment can be resorted to as an eligible mode 
of punishment. In what are called slate 
offences, it may occasionally be employed with 
advantage, in order to separate tbe delinquent 
from bis connexions, and to remove him from 
the scene of bis factious intrigues. In this 
case, however. It would be well to leave him 
tbe hope of retuniing, as a stimutus to good 
conduct during his banishment. 



CHAPTER IX. 



Ravinu now considered the several punish- 
ments which restrain (he faculty of locomo- 
tion, we prucevd (o the consideration of tho^e 



t 



whidi reslrun the cboicc of 
TbMe may be called dinply 
iiiithnienlB. and condiit in a simple prohibi- 
tion ot performing certain seta. 

Upon this occasion we may recur to ■ 
distinction already explained, wbich eidatt 
between restraint and punislinient. The 
Civil Code and Police Code are full of re- 
struats whidiire not puni^hmentB. Certain 
indivtdualK are prohibited trom selling poison. 
Innkeepers are prohibited from keeping their 
houses open after a certain hour. Persons 
arc prohibited from exercising the professions 
of medidne or of the law, without baving 
passed through certain examinations. 

Bimply restrictive punishmeiitti consist in 
the preventing an in^vidual from enjoying a 
common right, or a right which he possessed 
before. If the prohibition respect a lucra- 
tive occupation I if. for example, an innkeeper 
or a hackney-coachman be deprived of hiii 
license, the prohibition nets as a pecuniary 
punishment, in its nature very inequable and 
unfru^. If a man be deprived of the means 
of earning his subsistence, he must still be 
supported ; the punishment therefore fiJis 
not upon the individual alone, but upon others 
whom it was not intended to affect. 

Employments which are not lucrative may 
be of an sgreenble nature. Their variety is 
Infinite i but there is one point in which they 
all agree, and which will render it unneces- 
sary to submit them to a detailed discussion. 
There arc none of them, or at least scarcely 
one, which by its deprivation furnishes n suf- 
Gdent portion of evil to enable us to rely 
upon its effect. 

As respects pleasures, the mind of man 
possesses a happy flexibility. One source of 
amusement being cut off, it endeavours to 
open up luiother, and always tueeeeds : ■ new 
tiabit is easily formed -, the taste adapts itself 
(o new habits, and suits itself to D great va- 
riety of situations. This ductility of mind, 
this aptitude to accommodate itself to dreum- 
stances as they change, varies much in differ- 
ent individuals : and it is impossible before- 
hand to judge, or even to guess, how long an 
old habit will retain its dominion, so that its 
privation shall continue a real punishment. 

This ia not the only objection. Restric- 
tive lairs are very difficult of execution ; they 
always require a subsidiuy puniahment. of 
whidi the effect is uncertain. If ]ou pro- 
hibit an individual from gaming, drunkenness, 
dandng, and music, it becomes necessary to 
appoint an inspector for all these things, in 
all places, to see that your prohibition is ob- 
served. Iniiword. punishments of this kind 
are lubjert to this dilemma; eithcrlhcatlacb- 
ment to the ob)ect prohibited is very weak 
or very strong ; if strong, the prohibition will 
be eluded •. iif weak, the object desired will 
nat be obtwned. 
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In respect of eiemplarlty. they are equally 
defective: the privations tbey occasion are 
not of a nature to be generally known, or if 
known, to produce a strong effect upon the 
imagination ; the misery they produce rankles 
in the mind, but is completely bidden from 
the public eye. 

These are some of the drcumttances which 
have reduced the employment of these pu- 
nishments within BO narrow a compass: they 
are too uncertain in their effects, and too 
easily eluded, to allow of their use, as the 
sanction to a general law. It is true, that 
if judges were acquainted with the charac- 
ters and circumstances of individuals, tbey 
niij;ht avail themselves of tbem with good 
effect ; but this knowledge cnn scarcely over 
be expected. 

This tpedes ol punishment is welt suited 
to domestic government. There is no plea- 
sure which a parent or teacher cannot employ 
as a reward, by permitting its enjoyment, ut 
convert into a aource of punlsbment, by re- 
stiicting its use. 

But thou^ restraints of this nature, that 
is to say, prohibition of agreeable occupation, 
do not alone form effective punishments, there 
is one case in which they may be usefully 
employed in addition to some other punish' 
ment ; analogy recommends such employ- 
ment of Ihem. Has an offence been com. 
mitted at some public exhibition, it may be 
well to prohibit the delinquent &om attend- 
ing such public exhibitions for a time. 

Among simply restrictive punisbments. 
there is one of which a few examples are 
found, and which has not received a name : 
I have called it ianiiAneiil from the pretentt. 
It consists in an obligation imposed upon the 
offender immediately to leave the place in 
which he meets with the offended party. 
The simple presence of the one is a signal (or 
the departure of the other. If Silus, the 
party injured, enter a ball or concert room. 
a public assembly or public walk, Titius it 
bound instantly to leave the same. This pu- 
nishment appears admirably well suited for 
cases of personal insult, attacks upon honour, 
and caUimiiies-. in a word, fbrall crimes which 
render the presence of the offender particu- 
larly disagreeable and mortifying to the party 
offended. 

In the employment of this punishment, 
care must be taken that power be not given 
to the party injured to banish the ofl«nder 
from places in which he is carrying on his 
hatntual operations, or where his presence 
may be necessary for the discharge of any 
particular duty. Hence it will, in many 
cases, be found indispensable to make ex- 
ceptions in respect of church es, courts of jus- 
*», markets, and political ai«emblies. 
Instances in which tlds mode af punishment 
• been employed may be found in the de- 
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creea of the French Puliameiits. It will be 
sufficient to mention one inslanre. A man 
uf the nBmi! of Jujny having intulled a lady 
uf rank In tlie moet gtou manner, amonf; 
other punishments he wa« ordered, under pain 
of corporal puniihment, to retire iminedialely 
from ever]' place bI which this lady might 
happen la be present.* 

In the " Intrigues of tlie Calnnet" ma; b< 
Been the account of a quarrel between Madame 
dc Montbuon and the Princeti de Conde, 
in the course of which the former wrb guilty 
of very gross insults towards the PrinccM. 
The Queen. Annv of Austria, ordered that 
e Monlbezon should retire froi 



jtUre at which the Princess was presenl.f 

Under the English law, there are various 
instance* in which, though not under the 
n»me of punishment, restrictions are imposed 
upon certain chisses of penons. Catholics 
were formerly not allowed Id excreise either 
the profession of the law or that of medicine. 
Persons refusing to take the sacnunent ac- 
cording to the riles of the Churdi of England, 
wvre CJiduded from all public ollices. 

Sneb was the law i the practice was al- 
tny* otherwise ; in point of fact, a very large 
proportion of onices, dvil and military, were 
AUed by persona who had never taken the 
oaths reifuired, but who were protected from 
the penalties to whidi they would otherwise 
have been subjected, by ui annual bill uf in- 
demnity. In piunt of right, the security thus 
•ffonlcd was a prcctrious one, but the un- 
interrupted practice of nearly a century left 
little room for apprehension on the part of 
the persons interested. 

The restrictions here in question were not 
de«gned to operate as punishments ; they 
were originally imposed with a view of avoid- 
ing the danger whieh, it was apprehended. 
might be incurred by venting in the hands of 
persons of certain religions persuasions, situ- 
ations of public trust. This, at least, was 
the avowed political reason: the true cauie 
of ibe exclusion was, however, religious ani- 
mosity; they were acts uf antipathy. 

But these were not the only motives : self- 
intcresl had its share in producing the ei- 
dunon. Exclude one set of persons, and 
you confer a benefit on anutber set : those 
to whom the right is reserved bave to con- 
lend with a smaller number of competitors, 
and their prospect of gain is increased. These 
restrictive laws, originating in religious ha- 
tred, were attervrards maintained by injus- 
tice ; the persecution, begun by misguided 
Ingotry, was persisted in long after the oh- 
^al inducement bad been forgutlen, from 
the most sordid injustice. This is the short 
history of the persecutions in Ireland. For 

• Causes Celebres, torn. i». p. S07. 



the bcnt-fit of the Prutestuils. the restricbvr 
laws n(,iiiDstthe Catholics were kept in force: 
out of eight millions of inhabitants, a selec- 
tion was made of one million, on whom were 
conferred all ofGcea of power or of proHt. 
In this state of things, whilst privileges are, 
by the continuance of the persecuting laws, 
placed in the hands of the persecutors, the 
procuring thdr abolition rosy be expected to 
be attended with no small difficulty. Tlie 
true motive — the sordid one — will long be 
concealed under the matk of religion. 

Though it may be said tbnt these restric- 
tions are not designed to operate as punish- 
ments, and that, in the makingof ibis general 
law, no particubv individual vias umed at, 
yet there results from it a distinction in- 
jurious to the particular class of persons af- 
fected by it — necessarily injurious, since Uie 
continuance of the biw can be justified only 
by supposing them to be dangerous and dis- 
loyal. Such lawsformanucleusaround which 
public prejudice collects; and the legislator, 
by acquiescing in these transient je^ouucs, 
strengthens them, and renders them perma- 
nent. They are the remnants of a disease 
which has been universal, and which, after 
its cure, has left behind it deep and lasting 



CHAPTER X, 



Active punishment is that which is indicted 
on a man by obliging, or, to use another word, 
compelling him to act in this or that parti- 
cular way ; to exert this or that particuhu- 
species of action. 

There are two kinds of means by which a 
man may be compelled to act ^ physical and 
mural : the fir^it applies itself to his body : the 
other to his mind, lo his &cully of volition. 

The actions which a man may be compelled 
10 perform by physical means are so few. and 
so unprofitable, both to the patient and to 
others, as not to be worth taking into llie 
account. 

When the instrument is of tlie moral kind. 
it is by acting on tbe volition that it pruducet, 
its effect. Tbe only instrumcnT that is of a 
nature to act immediately upon the volition, 
is an idea; but not every idea — only an idea 
of pleasure or of pain, as about to ensue from 
the performance or non-performance of tbe 
act which is the object of tbe volition. 

It cannot be an idea of pleasure which can 
so act upon Ibe volition as to give birth to 
an act the performance of wbicb shall be a 
punishment; it must therefore be an idea of 
pain — of Skny pain, no matter what, so it be 
lu appearance greater than the pleasure of 
abstaining from the performance of tbe penal 
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It is manifest, ihersfore, tbat when b pu- 
nishment of (he laborioui kind is lyipointed, 
anolber piinishment must necessarily be ap- 
painteil sloug with it. Thwe are, IherefDre, 
in every Budi case, two different punishments. 
>t least, neceaaarily concerned. One. which 
il the only one directly and originally intend- 
ed, the laborioaB puniBhment itself^ which 
may be clylcd Ae principal or proper punish- 
ment : the olher, in case of the former not 
being submitted to, it called in to its Msiat- 
anee. and may he styled the mbtidiary pu- 

This Bubudiary puniahment may be of any 
kind tbnt, in pioint of quantity, ia (treat 
enough. It ou^ht not, however, to be like- 
wise of the liiborious kind ; since in tbat case. 
as well as in the case of the prineipal punish- 
ment, tie will of (he patient is necessary to 
constitute the punishment ; and to determine 
ihe will, some incident is neressary that doea 
not depend npon the wiU. It will he neees- 
siry, therefore, to employ such punishments 
■Bare purely pastive, or those reilrictire pu- 
niihmentB in which the instrument is purely 
physical. 

In regard to tliia class of puniHhments, one 
tbing is here to be noted with rcFerenee to 
tbc instrument. In punisfamenta of this kind, 
there is a link or two interposed between tbe 
inatrumcnt and the pain produced by means 
of it. Tbe batrutnrnt first produces the 
volition ; that volition produces a correspon- 
dent external act ; and it is tbat act which is 

the Immediate cause by which .the pwn here 

in question ii produced. Thia punishment, 
then, we see, has this remarkable circum- 
slanee to diitinpiish it from other punish- 
ments : it is produced immediately by Ihe 
patient's own act; it is the patient who, to 
avoid a greater punishment, inflicts it on 
himself. 

What, then, is the sort of act that is cal- 
culated to produce pain in the case of active 
punishment ? It admits not uf any descrip- 
tion more particular than this ; that it ii any 
act whatever that a man has a mind not to 
do ; or, in other words, that on any account 
whatever is disagreeable to him. 

An occupation is a scriea of acta of the 
some hind, ur tending to the came end. An 
occupation may be disagreeable on a posi- 
tive or a negative account ; as being pro- 
ductive, in a manner more or less iinmediale, 
ic positive pain, or as debarring from 



by their continuance, more disagreeable than 
such as were originally indiSerenL* 

To make the sum of his occupations plea- 
surable, every man must therefore be atUber- 
ty to change from one to another, according 
to bis taste. Hence it is, that any occupation 
which, for a certain proportion of bis time. • 
is compelled to eicrdae, without the 
liberty of changing to another, becomes div 
agreeable, and in short becomes a puniih- 

Active punishments are as various as the 
cupations in which, for the various pur- 
poses of life, men can have occasion to be 
employed. These being usually inflicted od 
all offenders indiscriminately, have been such 
as all oiTendera indiscriminately have been 
physically qualified to undergo. They have 
consisted commonly in various exertions of 
muscular force, in which there has been little 
or no dexterity required in the manner of iti 
application. In general, they have been such 
as to produce a projil — a collateral benefit 
in addition lo that expected from tbe punisb- 

Among the modes of penal labour, a very 
common one has been that of rowing. This 
is an exercise performed chiefly by main 
strength, with very Ultle miilure of sldll, 
and that presently attained. Some vessels, 
of a bulk large enough to bear any sea, have 
been made so as to be put in motion in this 
manner, even without the help of Bails, This 
occupation is more unpleasant in itself than 
that of an ordinary seaman, as having less 
variety, besides that the rowers are confined 
by chains. Such vessels are called g^lies. 
and the rowers galley-slares. This punish- 
ment, though unknown in EngUnd. \s in umi 
in most of the maritime stales of Europe, 
and pnrticutorly in the Medileiranean and 
Adriatic Seas. 

In many countries, male&ctors have been 
employed in various public works, as in the 
cleansing of harbours f and the streets of 
towns, in making roads, building and repair- 
ing fortifications, and working in mines. 

Working in the mines is a punishment 
employed in Russia and in Hungary. In 
Hungary, the mines are of quicksilver, and 
the unwholesome effects of that metal, upon 
a person who is eiposed to the eSluvia of it 
for a length of time, may be one reason for 
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Considered in itself, on occupation may be 
either punful, pleasurable, or indifferent ; but 
continued beyond a certain time, and ' 
out interruption (such is the constitution of 
man's nature,) every occupation whatsoever 
becomes ilisagreeiible ; not only so, but such 
as were in the beginning pleasurable become. 



■ To eat grapes, for instance, is <rhat, at cer- 

tsin limes at least, will probably be to most men 
rather an agreeable ocnipadon ; 10 pick ihem an 
indifferent one. But in loo nr three hours, for 
exsmple, the catine them will become tntoler., 
able, while the picking (hem may sdU remain, 
perhara, in ilself nnrly a matter of indifference. 
+ Tlie empbiymeni of matefacton for iha 
cleaning of hajbours was, fur (be Hnl time, in- 
itoduMd inio ibis country in the ycot 1776» hj 
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ACTIVE OR LABORIOUS PUNISHMENT, 



cmployio^ frimiaBls in that work, in pre- 

BckUn); hemp is tht most comnion employ' 
■neni which dvUnquentt are put to in our 
worklioiHei — penoni of botL sexes being 
MbJMled to it, without distinction. 

From the nuture of the service, active 
punishmeats may be diitinguiahed into two 
aotU — ipedlic and indiscriminate. I call it 
tpeoGc, when it congiite in the being obliged 
to do 1 uch and eucb a partieulitr kind or kindi 
of work : indiHTiminatc. when it consistE in 
the being obliged to do. not any kind of work 
in particuUr. but every kind of work in 
general, which it ehall please such or such a 
peTBon to prescribe. If such person take all 
lln profit of the work, he it called a matter : 
if the profit is received by some other person, 
be i« called a keeper, or overseer. There 
■re caies of a mixed nature, in which, in cer- 
Inin respects, the servitude is indiacriitiinate ; 
u to other respects, specific. 

At Warsaw, before the psj-lition of Poland, 
there was a public workhouse, in wiiich con- 
vict* were confined in ordinary to particular 
employments determined by the laws or cus. 
torn of the place. To ihis workbouae, how- 
ever, any petson who thought proper might 
apply, and u^Kin giving security for their 
fortfacomingnesg. and paying a certain stipu- 
lated price for their use, a certain number of 
the convicts were allotted to him, to be 
employed in any ]Hece of work for a given 
time. The services Ihey were employed 
upon were generally of a rough kind, such as 
digging a ditch, or paving a court ; and ■ 
•oldier, or a party of soldiers, according to 
the number of eonviets thus employed, was 
placed over them as a guard. 
This custom was also in use in Russia.* 
This distinction between specific and in- 
fseriminate servitude, may be illustrated by 
two examples derived from the English law. 

The example of specific punishment is 
aflbrded by the statute which directs the em- 
ployment of cerlun malefactors on board the 
hulks, in improving the navigation of the 
Thames. The statute determines the kind 
of labour, and the subudiary punishments by 
whicb it i* to be enforced. 

Indiscriminate servitude is part of the pu- 
nishment inflicted by our laws under the 
name of transportation. This servitude is 
nmeliiBes limited as to its duration, but is 
without litnitatioii, and without restriction, 
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ilidr guard drunk, and Ihen took to Sight 
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AU these kinds of labour, whether indis- 
criminate or specific, require, as a necessary 
accompaniment, that the individual should 
be upon that spot where the business is to be 
done. Some import imprisonment; all of 
tbem import restraint upon occupations, tu 
wit. upon bU occupations incompatible with 
those in which they constrain a man to em- 
ploy himself The degree of this restraint 
is in ■ manner indefinite. To lay a man. 
therefore, under a particular constraint of 
any kind, is for that time Co lay him tmder 
an almost universal restraint. The clear 
value, then, of the pleasure which a man 
luaea by being compelled to any particular 
occupation, is equal lo that of the greatest 
of all the pleasures which, had it not been 
for the compulsion, he might have procured 
fur himself. 

Upon examining lahoi^ous punishment, we 
shall find it to possess the properties to be 
wished for in a mode of punishment, in greater 
perfection, upon the whole, than any other 
single punishment. 

1. It is cnmertiUe to profit. Labour is in 
bet the very source of profit: not tlAt, af- 
ter all, its power in this way is so extensive 
OS that of pecuniary punishment I for, from 
the punishment of one man in this way, all 
the profit that is to be reaped is that which 
is producible by the labour of one man — a 
limited, and never very ample quantity. On 
the other hand, from the punishment of a 
man in the pecuniary way, it may happen that 
a profit shall be reaped equal to the labour 
of many hundred men. The difference, how- 
ever, in favour of this punishment is, that 
money is a casual fund ; labour one that can- 
not tail. Indeed, upon the whole, though 
pecuniary punishment be lO particular in- 
etunces capable of being more profitable, yet 
considering how large a proportion of man- 
kind, especially of those most liable to commit 
the most frequent and troublesome kinds of 
crimes, have no other possession worth esti- 
mating than their labour, Uboriuus punish- 
ment, if managed as it might and ought to be, 
may perhaps be deemed the most profitable 
upon the whole. 

a. In point of /-Bjo/ify to the slate, la- 
horious punishment, considered by itself, is 
at little liable to objectioii as any other on 
be. I say, considered by itself; for, when 
coupled with imprisonment, as it can hardly 
but be in the case of public servitude, it ia 
attended with those eipenses to the public 
which have been noticed under the article 
of imprisonment. These, however, are not 
to be cbaiged to the account ofthe laborioui 
part ofthe punishment: so that the advan- 
tage which laborious punishment has on thi^ 
score, over simple imprisonment, is quite a 
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clear Dne. fiat the former of thes^ two 
putiishnienta. though «P]>iirBhlc fhim the latter 
in idea, i> not (epuithle in prarlicc. Im- 
prisomneiit nwy be mnde to eubsiat n4th(iut 
labour; but forced labour cannot be made (o 
luliiist without iinpritonment. The adrsn- 
tAge, then, which eervitudebat in this respect, 
when compared with impriaonment, cciues 
when compared with any other mode of pu- 
nishment. However, the profit gained by 
the one part la enough, under good rnann^. 
ment, to do more Ihiui balance [he expense 
occasioned by the other ; eo that, upon the 
whole, il has the advnntnge, in point of eco- 
nomy, over sny other mode of puniihment 
but pL'Ciininry. 

3. It seems to stand equally clear of ob- 
jection in point of equnt/ilits. As to the 
rrttnint it involve*, it accommodates itself 

with respect to each man, it has the elFect 
of reilrwning him from following those occu- 

Cilions, whateTcr they may be, which are to 
m mo«t pleasurable. The positive servi- 
tude itself will be apt to ait heavier on one 
man than another. A man who has not been 
used to any kind of labour Will suffer a good 
deal more, for some time at least, than one 
who bas been used to labour, though of a 
different kind or degree from ihnt In question. 
But this inconvenience may be prelty well 
obviated by a proper attention to the cir- 
cumstances of individuals. 

4. In point of variahilihi, though it is not 
perfect throughout, yet it is f>erfect tu fm 
u it goes. In a very low dcKtee it is not 
capable of sub«sting, on account of Ihe in- 
£uny it involves, ai least in a country go- 
verned by European manners. One of the 
most odious acts of the reign of the Em- 
peror Joeeph II. was the sentencing persons 
of high rank to labour in the public works. 
The Protestants of France considered the 
condemnation of their religious miniiters to 
the galleys as a penonal insult done to them- 
selrea : in this respect, then, il falls short of 
pecuniary punishment. Afler thai exception, 
it is capable of being varied to the utmost 
nicety : being variable as well in respect of 
inteniiity, as of duration. 

5. In point of eitmplarily, il iioi no peculiar 
advantage : neither is it subject to any dis- 
advantage. Symbols of suffering it has none 
belonging to itself; iot the circumstance 
which d^inguishes penal servitude from vu- 
luntary labour is but an internal ciieumitance 
— the ides of compulsion operating on the 
patient's mind. The symbols, however, thut 
belong necessarily to tbe punish] 
luiturslly combined with — I mean imprison- 
ment— apply toil of course ; and tbe mcon! 
of characterizing the condition of the patient 
by :>i>me |>eculiarity of dress are so obvious. 



as >vmbd»,^^H 

refarmalittK, ^^H 
Dent, exeent ^^ 



that these may be looked upon 
naturally connected with it. 

8. In point of tHbtervieniy to reftmofiM, 
it is superior lo any other punishment, except 
that mode of imprisonment which we bate 
already insisted on as being peculiarly adapt- 
ed to this purpose.* Next to the keeping 
of malefactors asunder, is the finding Ibem 
employment while they are together. The 
work tbey are engaged in confines tbeir at- 
tention in some meaaure : the buuneu of the 
present moment is enough lo occupy their 
thoughts i they are not stimulated by the 
impulse oif ennui to look out for those U^ics 
of discourse which tend, in the manner tbat 
bas been already explained, to Iructify tbe 
seeds of corruption in their minds : they are 
not obliged, in search of aliment for specu- 
lation, to send back their memory into the 
field of past adventures, or to set their in- 
vention in quest of future projects. This 
kind of discipline does not, indeed, like tha 
other, pluck up corruption by the roots; it 
tends, however, to check tbe growth of U, 
and render the propensity lo it less powerAiL 
Another circumstance, relative to tbe notiire 
of this discipline, contributea to cheek the 
progress of corruption ; to insure the perform- 
ance of their tasks, it is necessary that ths 
workmen should he under the eye of over- 
seers. The presence of these will natutsl^] 
be a check to them, and restrain them frm 
engaging in any criminal topics of discouri*' 

So much for the tendency which this 
nishmcnt has to keep men from groi 
worse. It has, besides thi 
dcncy to make them better. And thi 
dency is more obvious and less liable 
accident than the other. Thi 
OS has been already observed, in man's nattuaf) 
lo reconcile and accommodate itself 
condition in which it happens to be pli 
Such lathe force of habit, Fewocc 
are so irksome that habit will not 
make them sit tolerably easy. If 
then, even though forced, will in ti 

much of its hardship, how much e 

it become when the duration and the mods 
are in some iiieaaure regulated by the will A 
the labourer himaclfi when tbe bitter id 
of infamy and compulsion are removed, i 
the idea of gain is brought in tc 
employment ; in a word, when the laboiuer 
is left to work at liberty and by cboioe! 

7. This mode of punishment is not alto- 
gelher destitute of analogy, at least of the 
verbal kind, to that cW of crimes which are 

frequent, and for which ar 
punishment is most wa ' 
that result from a principle of rapacity or a 
sloth. The slothful man is conitroined P 
work ; the vagabond is confined ti 
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culu (pot. The more oppoaite the reitraint 
thin impMcd U (o thp iiaturitl indinuion of 
ibe patient, the more t^iruclually will he be 
deterrod from indulgint; hia vidoua propensi- 
liei, by (he proapecc uf the puniahmcDl that 

6. With rr^rd to the popularity of this 
tpeciea of punishment in thii country, tbe 
prrjudJfvB of the people are not quite «o 
favourable Co it as could be wiibtMl. linpo- 
Ijcnt spirits too euily klndli^d with the fire 
of independence, hare > word for it. whieh 
prenents tn idea aingularly obnoxious to a 
people who pride theniielvcB so much upon 
their freedom. This word is slavery. Slavery 
they luy, i> a punishnwnt too dc);rading for 
an Englishman, even in nuns. This prejudice 
may be confuted by observing — luf, That 
public servitude is adiSerent thing from sla- 
very ; 2i/i)r, That if it were not, thit would 
be no reason for diamissing this species of 
punishment without examipation. If, then, 
upou examination, it is found not Co be pos- 
seascd, in a requiiite degree, of the proper- 
ties to be wished for in a mode of punish- 
ment, that, and not the name it happens to 
be called by, is a reason for its rejection : if 
it does possess them, il is not any name that 
can be given to it that can change its nature. 
But Ibeie observations have been more fully 
indsled on in the chapter on Popularity. 

Having thus spoken of this spedes uf pu- 
nishuient in general, let us slop a moment to 
coniider the ditferent kinds of labour which 
ought to be preferred. 

The prindpal distinction is that of public 
and private labour. 

In public works, the infamy of (heir pub- 
Ucdty tends to render the individuals more 
depraved, tban tbe bahit of working tends to 
refiirmthem. At Berne there are twoclaiaes 
of forced labourers — the one employed in 
eleaning tbe street;, and in other public 
works; the others employed in the interior 
of the prison. The latter, when ieC at li- 
berty, rarely fall again into the bands of jus- 
tice; the former are no sooner set at liberty 
tbwi they are guilty of new crimes. This 
■fiflerence is accounted for at Berne, by the 
iodifleTenee to shame they contract in a ser- 
vice^ the in&my of which is renewed day by 
day. It is probable, that after the notoriety 
uf this disgrace, nobody in the country would 
like to hold communication with, or to em- 
ploy them. 

Tbe rough and painful kinds of labour, 
which are ordinarily selected (or this kind of 
punithment, do not generally seem suitable. 
It ii difficult to measure tbe powers uf indi- 
viduab, or to distinguish real from simulated 
nrcaknesB. Subsidiary punishments must be 
proportioned to the difliculCy of the labour. 
and to the indiipoiition to perform it. The 
authority with which an inspector must be 



armed.is liable to great abuses i lo rely upon 
his pity, or even upon his justice, in an eni- 
ployinent which twrdens tbe heart, betrays 
an Ignorance of human nature ; so soon as it 
becomes necessary to inflict corporal punish- 
ment, the individual who is charged with its 
execution will become degraded in his own 
opinion, and be will revenge himself by the 
abuse of his aulliority. 
tfam nil aipiHut humiti qui turffU in bIImoi* 

Labours which require great efforts ought 
to be performed by free labourers. The la- 
bour obtained by the force of fear is never 
equal to that which is obtained by tbe hope 
of reward. Constrained labour is always in- 
ferior to voluntary labour ; not only because 
the slave is interested in concealing his powers, 
buc also because he wants that energy of soul 
upon which muscular strength to much de- 
pend. It would be a curious calculation lo 
estimate how much is lost from this cause in 
those states where the greater portion of la- 
bour is performed by slaves. It would tend 
greatly lo prove that their gradual ecnandpa- 
tion would be a noble and benefidal measure. 

Lubour in mines, except in particular dr- 
cumslances. is little suitable for aialcfactors, 
partly for the reason above given, and partly 
from the danger of degrading this occupation. 
Tbe ideas of crime and shame will soon be 
associated with it ; miner and criminal would 
soon become synonymous : this would not be 
productive of inconvenience, if tbe number of 
malefactors were suffident for working the 
mines ; but if the contrary ii the cate, there 
might be a lack of workmen, &om the aver- 
sion inspired towards this kind of labour, in 
those who used to eierdsc it voluntarily, or 
who are at Uberty to chao»c respecting it. 



CHAPTER XL 



Cafital punishment may be distinguished 
into — lil.simplei 2i(, afflictive. 

I call it timpit, when, if any bodily pain be 
produced, no greater degree uf it is produced 
Chan what is necessary to produce death. 

1 call it afiietivt, when any degree of pain 
is produced more tban what is necessary fur 
that purpose. 

It will not be necessary, upon tbe present 
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view uf all the possible modes by which dcnih 
might be produced without ocaksiuning any, 
or the least possible quantity of collalenil 
suffering. The task would be almost an 
eiidlessone: and when arromplisbed, the only 
use to which it could be applied would be 
that of afibrdini; an opportunity of selecting 
out uf tbe catalogue the mode that seemed to 

* Dlaudian. 
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possess tbe deaired pn^rty in tlie greatmt 
perfertLon, which niKy readiJy be done with- 
out any taA proocss. 

The mode in usp in England it fcr from 
bcingthe bpstthatPDuldbtdevieed. Instran* 
gulation by eunpengion, the weight of the 
body alone is Bcldoin sulflrietit lo produce an 
imniedinte end entire obstruction of respira- 
tion. The patient, when left to himaetf. 
striates for sonie time : hence it ii not un- 
oommon for the exerutioner, in order to 
Bhorten his aufltTings, to odd bis own weight 
10 that of the criminal. Strangling by the 
bowstring may to some, perbaps, appear a 
severer mode of execution ; partly from the 
prejudice against every usage of despocie 
governments, partly by the greater activity 
exerted by the eiecutionert in ihii case than 
in the other. The fact, however, it, that it 
is luucb less painful than the other, for it is 
certainly much more expeditious. By this 
means the force b applied directly in the direc- 
tion which it must take to effect the obstruc- 
tion required: in the other case, the force is 
applied only obliquely ; becauie the forec of 
two men pulling in that manner is greater 
than the weight of one man. 

It ii not imig, however, even in hanging;, 
before a stop is piit to sense ; a> is well 
enou^ known from the accounts of many 
persons who have survived the operation. 
Thia probably ia the ease a good while before 
the convulsive struggling! are at an end ; so 
that in appearance the patient suffer* more 
than be does in reality. 

With respect to beheading, there are rea- 
sons for auppoidni; that the slop put toaenaa- 
tion is not ioimediale : a jiortion of sensibility 
may atill be kept up in tlie spinal marrow a 
consiSerable time after it is separated from 
the brain. It is so, at least, according to all 
appearance, for different lengths of time in 
different animals and insects, which continue 
to move afUr their heads are separated from 
their bodiea. 

§ 2. Afflicllve Cepilal PaawiairW. 
To exhaust this part of the sulijecl, it 
would be neresaary to make a catalogue of 
every various punishment of this descrip- 
tion, of which, in practice, there has been 
any example, adding to them such others as 
the ima^nation could be made to supply ; 
but, the ungrateful taak performed, of what 
use would it be ? We shall the more willingly 
retrain from any such labour, as in the more 
modem European codes these punishments 
have been altogether discarded i and in those 
in which they have not been formally abo- 
liahed, they have long fallen into desuetude. 
Let us rej<nce in these improvementa : there 
are few opportunities in which the philoso- 
pher can (fifpT to the govemors of the world 
morejuBt or more honourable congralulationa. 
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oflfae subject, however, will 
It OT Jta being pas^d over in perfect 
The syatem of juriaprudence in ques- 
been too long established ; it bas had 
too mFUiy apologists, and has had for its sup- 
porters too many great names, to allow of its 
being altogether omitted in a work expressly 
treating on the subject of punishmeni. It 
may besides be of use to ahow that reason 
concurs with humanity in the condemning 
puniahments of this deieription, not merely 
as being UBclcaa, butaa producing effects con- 
trary to the intention of the legulator. 

If the particular nature of the Beveral 
spedes of punishments of this description 
be examined, as well those that have for a 
long time paat been aboliahcd, such as cruci- 
lixion and exposure to wild beasts, as those 
that have been in use in various parta of mo- 
dern Europe, such ax burning, empaling, 
tearing to pieces, and breaking on the wheel, 
it will be found in all of them that the most 
afflictive part consists in their duration .- but 
this drcumstance is not of a nature to pro- 
duce the benefidal effect that may have been 
expected from it. 

When any particular iipedes of punish- 
ment is denounced, that part of it which 
takea the strongest hold of the imaginBtion 
is its intensity: ita duration makes a much 
more feeble impreaaion. A slight apparent 
addition of organical auffering made to the 
ordinary mode of indicting the punishment 
of death, produces a strong effect upon the 
mind, the idea of the duration of its paina 
is almost wholly absorbed by the terrors of 
the principal part of the punishment. 

In the legal description of a nuninhnient, 
its duration is seldom (distinctly) brought 
to view; it is not mentioned, because in 
itself it is mturally uncertain: it depends 
partly upon tbe physical strength of the pa^ 
licnt. and partly upon various other acdden- 
tal drcumatancea. To this remarkable and 
important feature of this apedes of punish' 
ment there is no means by which the atten- 
tion can be drawn and fixed upon it : upon 
those who reflect, it produces no impression ; 
upon those who do not reflect, it is altcge- 
ther loat. 

It ia true, that the duration of any parti- 
cular punishment might be fixed by law ; the 
number of hours or minutes might be de- 
termined, which ahould be employed in per- 
forming the several prescribed maiiipulationa. 
Titii obviously would be a mode of fixing 
the attention upon this particular feature of 
the punishment : but even this mode, perfect 
as it may appear la be, would be found very 
inadequate to produce the deured effect. By 
the help of pictures, the intensity of any par- 
ticular apcdcs of punishment may be more 
or less futhfully represcutcd ; but to repre- 
sent its duration ia impossible. The flames, 
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the rack, and All the engines of torture, to- 
gether with the i^onvulaivB throes of the 
htlf-eipiring and wretched siifterer, may be 
(Ie|MCted, but time cannot. A punishment 
that is lo be made to kst for two houn will 
not appear diflerent Irom a punishment that 
ii to lut only B qiiurler of an hour. The 
deBcieDaL't of art may, to n certain degree, 
be nompeiiuted for by the iniBgination : but 
even then the reality will be left liir behind. 

It is true, that upon byitanders tbe dura- 
tion of the punisliment is calculated to make 
a Mrong irapresaion; but even upon them, 
alter a rertain time, the prolongation loses 
iti eflect, and gnve* place to a feeling di- 
rectly opposite to that which it ia desirable 
lo produce — sentiments of pity and sympa- 
thy for the sufferer will succeed, the heart 
of the spectator will revolt at the scene be 
iritnessei, and the cry of sulTerini; humanity 
wiU be heard. Tbe physical suffering will 
not be confined to the offender : the specta- 
tors will partake of it : the most melancholy 
accidents, swoonings. and dangerous convul- 
sions, will be the accompiuiiments of these 
tragic ejchibitions. These sanguirary exe- 
cutions, and the terrific accounts that are 
spread concerning them, arc the real causes 
of that deep-rooted antipathy that is felt 
a^Bst the biwa and those by whom they 
are administered — an antipathy which tends 
to multiply offences, by favouring the impu- 
nity of the guilty. 

The only reason that can be given by any 
government, that persists in continuing (o 
employ a mode of punishing so highly penal, 
is, that the habitual condition of the peuple 
is so wretched ihnt they arc incapable of 
bdi^ restrained by a more lenient kind of 
punishment. 
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u in which punishments such 
as thoae in question are unknown ? Tbe con- 
trary is tbe &ct. It [s under such laws that 
the most ferocious robbers are found : and 
this is readily accounted for. The fate with 
which they are threatened hardens (hem to 
the feelings of others as well as their own: 
they are converted into tbe most hitter ene- 
miw, and every barbarity they inSict is con- 
ndeted as a sort of reprisal. 

Upon this subject, as upon so many others, 
Montaigne was far beyond tbe age in which 
beUved. AH beyond simple death (he says) 
appears to me to be cruelly. Tbe legislator 
oi4;hl not to expect that the offender that is 
not to be deleired by the apprehension of 
death.and by being beheadedand hanged, will 
be mote effectually deterred by tbe dread of 
being exposed to a slow fire, or the rack. And 
I do not know, indeed, but that he may be 
midered desperate.' 



By tbe French Constitaent Assembly, af- 
fliclive punishments were abolished. In the 
Vode Napotron^ beheading IS the mode pre- 
scribed for inflicting the put Jshment of death. 
And it is only in the case of parricide, and 
of attempts made upon tbe life of the sove- 
reign, thut to the simple punishment of death 
the characteristie afflictive punishment of cut- 
ting olf the hand of the offender is added. 

In this country, the only crime for which 
affliclive punishment is in use, is that of high 
tresHin. The judgment in high treason con- 
sists of seven different operations of the afflic- 
tive kind; I. Dragging at a horse's tailalong 
the streets from the prison to the place of 
execution i 2. Hanging by (he neck, yet not 
so as endrely to destroy life ; 3. Plucking 
out and burning of the entrails while the 
patient is yet alivei 4, Beheading-, b. Quar- 
tering: 6- Exposure of the head and quar- 
ters in such places as Che king directs. This 
mode of punishment is not now in use. In 
favour of nobility, the judgment has been 
usually changed into beheading \ in fiivouT of 
the lower da^es, into hanging. 

1 wish that upon this part of our subject 
we could end here ; but unfortunately there 
remains to be mentioned an afflictive tnode 
of punishment, most eiciuciatitig, and more 
hideous than any of wbicb we have hitherto 
spoken, and which is still in use : it is not in 
Europe that it is employed, hut in European 
colonies — in our own West India Islands. 

The delinquent is suspended Irom a post 
by means of a hook inserted under his shoul- 
der, or under his breast bone. In this 
manner the sufferer is prevented from doing 
anything to assist himself, and all persons ore 
prohibited, under severe penalties, from re- 
lieving him. He remains in this situadon, 
eiposed to the scorching heat of the day, 
where the sun is almost vertical, and the at- 
mosphere almost without a cloud, and to the 
ehJlUng dews of the night ; his lacemled 
Hcsb attracts a multitude of insects, which 
increase his torments, and under the fever 
produced by these complicated sufferings, 
joined to hunger and thirst, all raging in the 
most intense degree, he gradually expires. 

When we reflect on this coiuplicolion of 
sufferings, their intensity surpasses everything 
that the imagination can figure to itself, and 
consider that their duration continues not 
merely for many hours, but for many days, 
it will be found to be by lir the most severe 
punishment ever yet devised by the inge- 
nuity of man. 

The persons lo whom this punishment has 
been hitherto appropriated arc negro slaves, 
and Ihrir crime, what is termed rebeUion, 
because they ore the weakest, but which, if 
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they were (lie itronsc*', would be called an 
act af scir-defence. The canstitutioii* of 
theac people are. (o their miBfortiine, in 
CeMain rcapecU u> much hai-der than oura, 
that many of them are uid to have lingered 
ten or twelve days under these frightful tor- 
It i* taid that thit puniehment i> nothing 
more tbui is neeeiiary for retlrainiiig that 
people, and keeping them in their servile 
slate ; for that the general tenor of their 



' effect upon 
man, must Dear a ccruin ratio to the mean 
itate of his way of living, in respect of suf- 
feringa and enjoymenta. But one cannot 
well help observing where this leads. The 
number of slaves in these colonies is to that 
of freemen as about >ix to onei (here may 
be about three hundred thousand blacks miil 
fifty thousand whites. Here there are lliree 
hundred lliuutsud persons kept in a way of 
life that upon the whole appears to them 
worae than death, and this for the sake of 
keeping fifty thousand persons in a way of 
life not remsrkably more happy than that 
which, upon an average, the same number of 
person!! would he in where there was no 
slavery i on the conliary, it ii found that 
men in general are fond, when they have the 
opporlunlly, of changing that scene for this. 
On the other band, it is not to be disputed 
that suRar and colTee, and other delicacies, 
which are the growth of those islands, add 
considerably to the enjoymenls of the people 
here in Europe ; but taking all these eircum- 
■tances into conuderation, if they are only to 
be obtained by keeping three hundred thou- 
aand men in a state in which they cannot 
^^^ be kept but by the terror of such eicc-utions ; 
^^^^^B He there any cunsidenttioix of luxury or en- 
^^^^^^H joyment that can counterbalance such evils? 
^^^^^^V At the Mme time, what admits of very 

^^^^^ little doubl is, that the defenders of these 
^^^^^^ punishments, in order to justify them, eiag- 
^F gerate the miseries of slavery, and the little 

^M value set by the slaves upon life. If they 

^M were really reduced to such a state of misery 

^B as to render necessary laws so atrodous, even 

^M iuch laws would be insufficient for their re- 

^1 atraint ; having nothing to lose, they would 

^M be regardless of all consequences ; they would 

^M be engaged in perpetual insurrections and 

^1 massacres. The stale of desperation to which 

^1 they would he reduced would daily produce 

^H the most frightful disorders. But if existence 

^H lit not to them a matter of indiSerence, the 

^B only pretence that there is in lavour of these 

■ law* tiills to the ground. Let the colonists 

d 



the cotoniea are a disgrace and an outrage !■ 
humanity: if not necessary, these laws are* ,fl 
disgrace to the colonists thcmselren. 

CHAPTEK XII 



In making this eiamination, the follow! 
plan will be pursued. Theadvanligeo 
pertiei of capital punishment wtll in the ft 
place be considered : we shall afterwards p(»^ 
eeed to examine its disadvantageous proper- 
ties. Wethall. in the lB.<it place, consider the 
collateral ill eSects resulting froin this mode 
of punishment: effects more remote and less 
obvious, hut sometimes more important, than 
tboee which are more immediate and strikinf 
The task thus undertaken would be m 
extremely ungrateful and barren i 
not that the course of the exanii 
lead us to make a comparison between ti 
and other modes of punishment, and thus H 
ascertain which is entitled to the preferelHH 
On the subject of punishment, the same i * 
ought, in this respect, to be observed oi 
the subject of taxes. To coniplati 
particular tax as being an injudidoua one, fi 
to sow the seeds of discontent, and nothT 
more: to be really useful, tbls in itself m 
chievous discovery, should he a 
by the indication of another tax which « 
prove equally productive, with lest in 

§ 1. Advantai/tifaa Properliei of ikt 
Pnniihnant n/ JJealh. 

1. The must remarkable feature i 
publishment of death, and that which it | 
Besses in the greatest perfection, h 
from the offender the power of doing furtl 
injury : whatever is apprehended, either & 
the force or cunning of the criminal, at 
vanishes away ; society is in a prompt ai . 
complete manner delivered from alt alarm. 

2. It is analogoiu to the offence in the eate 
of murder ; but there its analogy terminates. 

3. It is popular in respect of that tame 
crime, and in that alone. 

4. it is txtmplary in a higher degree, per- 
haps, than any other species of punishmeni, 
and in countries in which it is sparingly em- 
ployed, an execution makes a deep and lasting 
impression. 

It was the opinion of Btcearia, that the 
impression made by any particular punish- 
ment was in proportion to its duration, and 
not to it! intensity. " Our sensitntity." be 
observes. " is more readily and permonentlj 
affected by slight but reiterated attacks, than 
by a violent hut transient affection. For this 
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renson, lh» putting nn ofTcniler lodosth rornn<i 
> len eOeclual cb«ck to the commissiDn of 
rrimes. thm tbc Bpvrtaclf of a nun kept in 
■ iliteof confinement, and employed in hard 
l*bour, to make some reparation by his eyer- 
tions for the injury he hu iiiHic^ted on ao- 

Notwithitanding luch reapecCable autbo- 
tity, I am apt to think (be rotiirary is the 
ear. Thii opinion it founded principiiUy on 
two observations: I. Deatb in geiiertil ig 
r^nrded by most men as the greatest of all 
evils, uid they are willing lo submit to any 
other suffering whatever in order to avoid 
it. 2. Deatb. considered as a punishment, in 
almost universaLy reckoned too severe, and 
men plead, as a measure of mercy, for the 
subaticution of any other punishment in lieu 
of it. In respect to duration, the suffering 
is next to nothing. It must tberefbre. I 
think, be some confused and ciaggeraled 
notion of (he intensity of the pain of death, 
espedally of a violent death, that renders the 
idem of it to formidable. It is not wil 
reason, howeTer, that, with respect ti 
Mgher class of offenders. M. Beccaria 
aden a punishment of the laborious I 
nodetste we must suppose in its degree, will 
mak« a itronger impression than the most 
excruciating kind of deatb that can lie de- 
nied. But for the generality of men, 
those who are attached to life by the 
reputBtion,affection,enjoyment, hope, capita! 
poniibniciit appears to be more exemplary 
than any other. 

5. Though the apparent suffering in the 
pmishment of death is at the highest pilch. 
[be real suSerinfc is perhaps less than in Che 
hrper portimi of afilictive punishments. In 
tddition to tbeir duration, ibey leave after 
them a trmn of evils which injure tlie con- 
ititation of the patient, and render the re- 
munderuf his life a complication of sufferings. 
Ib tbe punishment of death, the suffering is 
momentary: it isancgationof allscniation. 

When ihe last moment only is considered. 
penal death is often more gentle than natural 
deatb, and. so fer from being an evil, pre- 
sents a balance of good. Tbe suffering en- 
dured mu^t be fOught lor in some anterior 
period. Tbe suffering consists in apprthtn- 
ana. This apprehension commences from 
the moment the delin(|uent has committed 
tbe cnme ; it is redoubled when he is appre- 
hended ; it increases at every stage of the 
process which renders his condemnation more 
s height in the interval 
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Tbe more solid argii 
pBtdshment of deatb, retulti irom tne com- 
bined force of the above considerations. On 
the one hand, it is. to men in general, of all 

• Dcs Deliti ct lies Pdnt*. — Sect, nvL 



punishment, of the greatest app.ircnt mag- 
nitude, the mont impressive, and the must 
exemplary ; and on the other hand, to the 
wretched rlass of beings that furnish the 
most atrocious criminals, it is less rigorous 
than it appears to be. It puts a speedy ter- 
mination to an uneasy, unhappy, dishonoured 
eiistence. stript of all true worth: — Ben! 
Mta I qaam male est extra Ugim ciiwitiiili.'' 

§ 2. Dairabk Fatal Quatitia wktch are 
manting in Capital Pmiehmtnt^ 

1. The punishment of death is not etm- 
vtrlibU to profit : it cannot be applied to the 
purpose of cnmpeniation. In so &r as com- 
pensation might i>e derived from the bibour 
of the delinquent, the very source of the 
mmpensation is destroyed. 

2. In point of /nsa/ity, it is pre-eminently 
defective. So far from being convertible to 
profit, to tbe community it produces a certain 
loss, both in point of wealth and strength. 
In point of wealth, a man chosen at random 
is worth to the public tbat portion of the 
whole annual income of the state which re- 
sults from its division by (he number of 
persons of which it consists. The same 
mode of calculation will determine the loss 
in respect of strength. But tbe value of a 
man who hsi been proved guilty of some one 
or other of those crimes for which capital 
punishment is denounced, is not equaJ to 
that of a man taken at random. Of those 
by whom a punishment of this tort is in- 
curred, nine out of ten have divested them- 
selves of all habits of regular industry : they 
are the dronet o( the hive i and witb respect 
to tbcm, death is therefore not an ineligible 
mode of punishment, except in comparison 
with confinement and hard labour, by which 
there is a chance of their being reformed, and 
rendered of some use to sodetT. 

3. Equabililji is another point, and that a 
most important one. in which this punish- 
ment is eminently deficient. To a person 
taken at random, it is upon an average a very 
heavy punishment, though still subject to 
considerable variation; but to a person taken 
out of the class of first-rale deliJiquents, 

is liable to still greater variation: to some 

is as great as to a person taken at random ; 

It to many it is neil to nothing. 

Death is the absence of all pleasures 
indeed, but at the same time of all pains. 
L a person feels himself under templs- 
) commit a crime punishable with death, 

~ , is the result of the following calcu- 
lation ; He ranges on one side the clear 
portion of happiness he thinks himself likely 
to enjoy in case of his abstaining: on the 
other, he places tbe clear happiness be thinks 

+ PetTon. Satyr. 



hiniaelf likely t^ enjoj in ose of bis con- 
niittiiig the crime, taking into the iwcaunt 
(he chimci: there appears to bim to be, that 
the puniafament threatened will Bbridge the 
duration nf that happincsi. 

Now then, if in the former cue there 
^ipcar to be no dear b^ipineu likely to ac- 
crue to him, mueb more if there appear to 
be a clear portion of unhappineu ; in other 
vrordi, if the clear portion of bnppiness likely 
to be&l him appear to be eijual to 0,* or 
niuch more if it appeal to be negative, the 
pleasure that constitutei the profit of the 
crime will act upon him with a force that has 
nothing to oppose it: tlie probability of see- 
ing it brought to an abrupt period by death 
will subtract more or less frocn the balance i 
but at any rate there will be a balance. 

Now tjiis is atwaya the caae with a mul- 
titude of mali'fiK'torE. Rendered averse to 
labour by natural indolence or disuse, or 
hurried away by the tide of some impetuous 
paeaion, they da look upon the pleasures to 
be obtained by boncit industry as not worth 
Uring for, when put in competition with the 
pains; or they look upon life as not worth 
keeping, without some pleasure or pleasures 
which, to pcrsani in tbeir situation, are not 
■tUinablc but by a crime. 

I do not say that this calculation is made 
with all the formality wilb which I have 
represented it : 1 do not say that in costing 
up [he sum of pains on tbe one side, and 
pleaiuret on the other, exact care is always 
used to take every item into the account. 
But however, well or ill, the calculation is 
nude ; elie a man could not act as he is lup- 
poaed to do. 

Now then, in at] these cases, which un- 
bapply are hut too frequent, it is plain tbe 
punishment of death can be of no use. 

It may be said, no more would any other 
punishment; for sny other punishment, to 
answer its purpose, must have the effect of 
deterring or otherwise disabling the person 
in question from eonmiitting tbe like crimes 
in future. If, then, he is thus deterred or dis- 
abled, he is reduced to a situation in wbich 
by the supposition, death was to him an event 
desirable upon the whole 
power, he will produce 
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it necessary. 



The conclusion, however, 
There arc several reasons why thi 
pulse which is strong enough to dispose a man 
to meet death at the hands of justice should 
not be strong enough to dispose him to bring 
on himself that event with his own hand. 

Id tbe first place, (be inaction of it as a 
punishment is an event by no means certain. 
U is m itself uncertain ^ and the passion he 
is supposed to be influenced by, withdrawing 
his attention from the chances that are in 
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In the next place, although it were certain, 
it is at any rate distant: and the murtifica- 
tion he under^'ocs, from the not possessing 
the object of his passion, is preseut. 

Thirdly, death is attended wilb much 
more pain when a man has to indict it on 
himself with bia own hand, than when all be 
does is simply to put himself in a situation 
in which it will be inflicted on him by the 
hands of another, or hy the operation of some 
physical cause. To put IJmself in such a 
situation, requires but a ainKle and sudden 
volition, and perhaps but a single act in con- 
sequence, during the performance of which 
be may keep his eyes abut, as it were, against 
(he prospect of the pain to which he is about 
to subject himself: tbe moment of its arri- 
val ia at an uncertain distance. Tbe reverse 
is the case where ■ man is to die by bis own 
hand. His resolution must be supported 
during tbe whole period of time that is ne- 
cessary to bring about the event, Tbe man- 
ner is foreseen, and the time immediate. It 
may be necessary, that even after a part of 
the pain has been incurred, tbe resolution 
should go on and support itself, while it 
prompts him to add further pain before the 
purpose is accomptiahed. 

Accordingly, when people are resolved 
upon death, it ii common for tbem, when 
they have an opportunity, to choose to die 
rather by tbe hand of another than by their 
own. Thus Saul chose to die by the hand 
of his armour-bearer; Tiberius Gracchus by 
that of his freeman ; so again the Emperor 
Nero by one of his minions. 

Fourthly, when a man ia prompted to seek 
relief in death, it is not so much by the sud- 
den vehemence of some teropeatuouj passion, 
as by a close persuasion that the miseries of 
his life are likely to be greater than the en- 
joyments; and, in consequence, when the 
resolution is once taken, to rest satisfied 
without carrying it immediately into effect ; 
for there is not a more universal principle of 
human conduct, than that which leads a man 
to satisfy himself for awhile uith the power, 
vrithout proceeding immediately, perhaps 
without proceeding ever, to the act. It is 
the same feeling wbich so otten turns the 
voluptuous n 



loufa-h to be tbe cnn- 

istHul of death, may 

another punishmeui. 

of their de^gn 
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this is likely 
dilion of (hose who, 

They defer the 
from hour to hour 
means, sometimes for want of inclination ; 
till at last Bome incident happens that puts 
in their heada a train of thought which la 
the end diverts them from their resolution. 
In tbe mental, as well as in the material fart 
of the human frame, there ia happily a strong 
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dkpoiition to tccnnTnodtlc iCwlf by degrees 
to the preiiture of forced and cBlamitouB 
■ituatunii. When B great artery it cut or 
Mberwiic diubled, the circumjacent smatler 
one* will elretch and take upon themselves 
the whole duty of conveyinK to the part 
affected the necessary supplies. Loss of 
iigbt improve* the faculty of feeling ; a left 
huul leania to perform the ollicei of the 
right, or even the feel, of both ; an inferior 
put of the alimentary canal has learned to 
perfonn the office, and even to U9umc the 
tazture of the stomach. 

The mind is endowed with no less elaati- 
rity and dodlity, in accommoduting iuelf to 
ntuMionB which at finst eight tqipeared in- 
tolerable. In all aufTerings there are oci.'b- 
bibibI remisBJous, which, in virtue of the 
contrati, are converted into pleaiure. Huw 
oany inatuiceG are there of men who, having 
suddenly fiillen Irom the very pinnacle of 
grandeur into the gulphs of misery, have, 
when the old sources of enjoyment were irre- 
coverably dry, gradually detached their minds 
from all recollections of their customary en- 
jajmeuta, and created for themselves fresh 
■enrcea of happiness. The Cuinte ile Lau- 
lun"* >pider, the straw-works of the Bicftre, 
Ibe akilfiilly wrought pieces of carved work 
made by Ifac French prisoners, not to mcn- 
lioD others, are sufficient iUuBtrations of this 

VariabiiUji a a point of excellence in which 
the puniahnient of death is more deficient 
thiD in any other. It subaials only in one 
degree J the quantity of evil can neither be 
iwreaMd nor lessened. It is peculiarlf de- 
tective in the case of the greater part of the 
nUNt msli^iant and formidable species of 
male&cton — tliat of professed robbers and 
highwaymen.* 

*. The paHiihmtnt of JcBfAf " "I" "Mis- 
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oaiFue or bruul insenribilily, when in the very 

in ofbcing turned dIT, of the greater part of the 

-"'"'" """" '^M arc eiecuted at Newgate, It ii 
: to feel persuaded that they have 

dw eons id er this mode of end - 

hig their davs ai beinf; ui iheni a natural death — 
H m aeddent or niufDrtune, by which they 
ought no more bj be delerred from their protei- 
idsD than sohlien or sulon are from ihein, by 
the undieniton of bullcia or of ihipwrrrk. 

t iTlere is an evil resulting from the 
QUnl of death as a punishmeni, which 
pmperly noiieed here— /t deilrnyi mir lonne of 
luliKomal proof. Thearchivesof crimeaie in 
a oniure lodged in the boKoni of criminaU. 
At theii death, sU the recoUtcdoni which they 
p n w e ai telaiive lo ihdr own crimes and those of 
Mheia perish. Theirdeathisan act of impunity 
br all ihoie who might have been detected by 

, atid the right can never be oiabKihed, 
■ neceuary wiuicH li suhnacled. 
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aibU. Other speciesof afBictive puniehmenta. 
it is true, are exposed to the same objection ; 
but though irremissihle they are not irrepa- 
rable: for death there is no remedy. 

No man, how little soever he may have 
attended to criminal procedure, bul must 
have been struck at the very alight dreum- 
■luicea upon which the lite of a man may 
depend^ and who does not recollect instance* 
in which a DMn ha* been indebted for his 
safety to the occurrence of some unlooked-for 
accident, which has brought liis innocence to 
light ? The risk incurred is doubtless greater 
under some systems of jurisprudence than un- 
der others. Those which allow (he torture 
to supply the insuHiciency of evidence de- 
rived from other sources ; those in which the 
proceedings are not public, are, if the ex- 
pression may be used, surrounded with pre- 
cipices. Uut it may be said, is there, or could 
there be devised, any system of penal proce- 
dure which could insure the judge Ihnn being 
misled by false evidence or the fallibility of his 
own judgment? Noi absolute security in this 
branch of science is a point which, though it 
can never be attained, may be much more 
nearly approached than it hai hitherto been. 
Judges will continue fallible; witnesses to 
depose falsehood, or to he deceived ; what- 
ever number may depose lo the same fact. 
the existence of that fact is not rendered 
certain : as lo circumstantial evidence, that 
which is deemed incapable of explanation. 
but by supposing the existence of the crime, 
may be the eflect of chance, or of arrange- 
ments made with the view of producing de- 
ception. The only sort of evidence that 
apiiears entitled lo perfect conviction, is the 
voluntary confession of the crime by the port* 
Bceused ; but this is not frequently made, and 
does nut produce absolute certainty, since 
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thcnuelves! It is an 

tribulation; the swm^ of JL _ 

pended over thiir hauls. When hi) 
terminaled, it is lor them an act of ji 
pardon : they hive a new bond of tcci 
and they can walk — 
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thef can walk erect. The Kdelity of the dc- 

-" IS exalinl among his companions a* a 

and received among them for the instruc- 

their young disciples, with praises for his 

heroism wouU 
proof than the 



the conlines of a p 
be submitted to a more 
inteirogalories of the i 
ceir, separated from his companions, a criminal 
ceases id pnueu this fecIinR of honour which 
uniiH him to them. It needs only a momeni of 
repentance to snatch from him those diicoveries 
which he only can make ; and without his repen- 
unce, what is more natutal than a feding of 
vengeance agunsi those who caused him » lose 
his liberty, and who, thou^th eigually culpable 
with himself, yet continue m the eitjayment of 
liberty > He need only Usten to his interest, and 
tiurchsse, bt tome useful informadon, some re- 
laxation of the rigour of his puniihmeUL 



inttancFs b«ve not boen wanting, aa in ihp 
one of tritcbcraft, in which inilividuale hare 
aeknowlrdf^d tbemaelve« giiilty, nhen the 
pretended crime was iiupOBoihle, 

These are not purely imaginary spprchen- 
sione, drawn from the region of poBgibiUEy: 
the rriminal records of every country aSbrd 
TBriouH Innancea of these melaacholy erron i 
and Iheie inttances, which, by the concur- 
rence of B number of extraordinary events, 
have attMned notoriety, cannot ful to eidte 
H suBpicion that, though unknown, many 
other innocent victimi may have perished. 

It muBt not be forgotten either, that the 
emet in wbieb the word evidence is most apt 
to be employed, are not unirequently thOBC 
in which the testimony adduced it exposed to 
most euspicion. When the pretended crime 
ii among the number of those that produce 
antipathy towards the oJfendet, or which ex- 
cite ai^nat him a party feeling, the witnesset 
atmoBt unconsciously act as accusers. They 
nre the echoes of the public clamour : tbe 
fermentadoRgoeBonincreaBing. and all doubt 
ii bud aside. It wax a concurrence of luch 
(srcumstancen which seduced first the people, 
and then tbe judges, in the melancholy aflur 
of Cain. 

These melancholy eases, in nbich the most 
violent proumptions, which fiill little short 
of absolute certainty, sre accumulated against 
■n individu^ whose innocence is afterwards 
recognised, curry with them their own ex- 
cuse : they are the cruel effects of chance, 
and do not altogether destroy public confi- 
dence. To produce any such effect, we must 
be able to detect in such erroneous decisions 
proofs of temerity, igiiorance, and precipita- 
tion, of an obstinate and blind adherence to 
Tidoui forms, and of those determined pre- 
jndjces which the very situation of Judge 
ia apt to (Feuerate. A judge, whose busi- 
nen it is to deal with human nature in its 
ns, having daily before bis eyes tbe 
false pretences and mendacity to which tbe 
guilty have recourse, perpetually contriving 
expedients for unviiling imposture, gradually 
oeaaes to believe in the i 
accused, and by anticipatr 
« ciiminal using all hii ar 
That it is the cbsracter of all judges to De 
actuated by tbese prejudices, I am fur from 
thinking 1 but when the propriety of amung 
men with tbe power of inflicting the punish- 
ment of deatb is the question under consi- 
deration, it ought not lo be fbrpott«n, before 
putting into their hunds the fatal weapon, 
that tbey are not exempted from the weak- 
» of humanity ; that theil wisdom is not 
ased, neither are ihcy rendered infallible, 
by thus arming them. 

Tbe doiifcer attending the uic of capital 
punishment appears in a mote striking point. 
" ' « when we reflect on tbe use tbat niny 
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t by men in power, to graiify 
their pasBionB, by means of ■ jiidgi^ eauily 
intimidated or corrupted, la such ruses, tlie 
iniquity covered with the robe of justice nujr 
escape, if not all suspicion, at least the potwi- 
bility of proof. Capital punishtnent, too, »l- 
fbrds to the prowcutor as well as Ui the judgti i 
an advantage that in all other modes ii wi ~ 
ing_lniean greater security against del on 
— by stifling by death all danger of discol _ 
orisiugfrom the delinquent, at least i whilelM 
lives, to whatever olalf of misery he m«y h 
reduced, the oppressed may meet with M — 
fortunate event by whicli bis in 
be proved, and be ma; become hi 
ger. A judicial assassination, justified in tfe 
eyes of the public by uUse accusation, with 
almost complete certainty assures the triumph 
of those who bnve been guilty of it. In 4 

crime of an inferior degree, they would hara 

had everything to fear \ but the death of It 
victim eeals their security. 1 

If we reflect on those very nnfrequent o^ 
currences, but which may at any time recur- ' 
those periods at which tbe government d 
generates into anarchy and tyranny, we >' 
find that the punishment of death, eatablit 
by law, is a weapon ready prepared, wj 
is more susceptible of abuse than any a 
mode of punishment. A tyrannical goven 
ment, it is true, may always re-estabUsh (h 
mode of pnnishment after it has been aboUskod V 
by the le^slature. But the introducir^ what I 
would then become an innovation, would BStl] 
be unattended with dilTiculty: ^ violettl'T 
of which it was to be tbe precnraor WMtlBl 
be too much exposed, the tocraQ would b|fH 
sounded. Tyronnyia mudi more at it* eiMfl 
when exercised under tbe sanction of latq'il 
when there is no appearance of any departoM ¥ 
from tbe ordinary course of justice, andi ' 
it finds the minds of people already re 
died and accustomed to this mode o' 
nishment. The Duke of Albo, foredt 
be was. would not have darcil to sacrif 
many thousand victims in the Law Countii 
if it had not been a commonly recetred 0( 
nion Ibat heresy was a crime which oeriW 
the punishment of death. Biren, i " " 
cruel than the Duke of Alba ~ Biren, wlwl 
peopled the deserta of Siberia with ecUMl,3 
caused them previously to be mutilBlcd. thM m 
being the most severe punishment that i>r~ 
in use in that country — he very rwvly vel 
tured to punish them capitally, bccauae a 
pital punishment was not in use i so little 
do even the most arbitrary despots dare to 
violate eslabliihed customs. Hence wo may 
draw a MTong reason for seising upon periods 
of tranquillity for destroying tbue dangerous 
instruments, which, though no longer dreaded 
when covered nith rust, are with such fi ' 
lity brought into use again, when pasi 
invites their employment. 
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The objeclinn nrleing from [hi.' irrmni^ii- 
Wty of Xise punishment of denUi appIicH lo 
■U TBMs, hhU can be rcntorcd unly by Jta 
cumptele abolitinn. Upon this oc^caaion it is 
netenaty tu bear in mind that tbere are two 
brancfae* of Bpcurity, far each of which it is 
neeetnry to make ptoviBion. Security against 
the mon and corruptions in judicial proce- 
dure, and security against cnine*. If tbi? 
latter were not to be attuned but at the ex- 
peiue of the former, there would be no room 
ior hesitation. With respect lo crimes, from 
trhoin ia it that the terror is felt? Ptom 
every penon that ii capable of cuininittitig a 
crime; that ia to wiy. from sU men, and at all 
tiDieB. With respect to the errors and cor- 
mptiona of justice, these are the exception!, 
the acddenlal and rare occurrences. 

This punishment is Qu from bein^ popular ; 
tad it becomes less and less so every day, in 
proportion ai mankind become more enligbt' 
eood, and their manuers more soflened. The 
people Bock in crowds to an execution : but 
thia eagerness, which at first mij;ht appear so 
diagracefil to humanity, does not proceed 
lioro the pleasure expected from the sight of 
moi in Uie agonies of death: it arises from 
tlie pleasure of baring the passions strongly 
eidted by a tragic scene. There ia, however, 
one ease in which It does seem to be popular, 
and that in a very high degree ; I mean the 
arc of murder. The attachment seems to 
be grounded partly on the fondness for ana- 
logy, portly on the principle of vengeance, 
and partly, perhaps, by the fear which the 
character of the criminal is apt to inspire. 
Blood, it ia said, tviU have blood, and [be 
imaginaiian is flatt«red with the notion of [he 
omilarity of the sulfering, produced by the pu- 
nUhment, with that indicted by (he criminal. 

In other cases, [be puiiishment of death is 
BDpopular; and thii unpopularily produces 
different dispositions, all equally contrary to 
the ends of justice : a disposition on the part 
of the individuals injured not to prosecute 
the offenders, for f^ur of bringing them lo 
the scaffold ; a dispuotion on the part of the 
public to &vour their eacapt ; a disposition 
SD the part of the witnesses lo withhold their 
testiniony, or to weaken its effect ; a disposi- 
tioa on the part of the judges to allow of a 
merciful prevarication in hvour of the ac- 
cused; and alt these anti-legal dispositions 
render the eiecution of the laws iincertiun. 
wilbout referring to that loss of respect which 
follows upon its being considered meritorious 
to prevent their execution. 

S 3. Beeapilvlatiuii and Contparison of the 
PmUhmeni of Death, villi (Ao« Puniih- 
maili uhich may bt tubtlilidedfor it. 
The punishment of death, it has been ob- 

«r*ed, poHeste* four desirable properties: — 
Vol. I. 



I. II in 111 iiiiei3UFanslogoustD the offeucu. 

i. In that same rase it ia popubv. 
3. It is in the highest degree cKiracious in 
reventing further nuichief from the same 



The two first of these properties exist in 
the case of capital puTiishment when applied 
to murder ; and with reference to that species 
of offence alone, are they sufBcient reasons 
for persevering in its use? Certainly not: 
each of tbem, separately considered, is of 
very little importance. Analogy is a very 
good recommendation, but not a good jtuli- 
fication. If in other respects any panieubr 
mode of punishment be eligible, analogy la 
an additional advantage : if in other respects 
it be ineligible, analogy alone is not a aulfi. 
dent recommendation : the value of this pro- 
perty amounts to very little, because, even 
in the case of murder, other punishments 
may be devised, the analogy of which will be 
sufficiently striking. 

In respect also of popalariti/, the same ob- 
servations apply to this mode of punishment. 
Every other mode of punishment that is seen 
to be equally or more eifieacioui will becomu 
equally or more popular. The approhaUon 
of the multitude will naturally be in propor- 
tion to the efficacy of the punishment. 

The third reason, that it is effioi-ious in 
prevtnliitg furllitr nitchitf from ikt sane 
■oKree, is somewhat more specious, but not 
better founded. It has been asserted, that 
in the crime of murder it is absolutely necei- 
larji ; that there is no other means of averting 
thedanger threatened from that class of male- 
factors. This assertion in, however, extremely 
exaggerated : its groundlessness may be seen 
in the case of the most dangerous species 
of homicide — assassination for lucre, a crime 
proceeding from a disposition whieh puts in- 
discriminately the life of every man into im- 
mediate jeopardy. Eventhesemalefactorsare 
not so dangerous nor so difficult to manage 
aa madmen ; because the former will commit 
homicide only at the time that tbere is some- 
thing to be gained by it, and that it con be 
perpetrated svith a probability of safety. The 
mischief lo be apprehended from madmen ii 
not narrowed by either of these drrumstancei. 
Yet it is never thought necessary that mad- 
men should be put lo deuth. They are not 
put to death : tbcy are only kept in confine- 
ment; and that conlinement is found effec- 
tually to answer the purpose. 

In fine, I can see but one case in which it 
can be necessary, and that only ocrasionally. 
In the case alleged for thia purpose by M, 
Beccaria^thc case of rebellion, or othtr ol- 
fence against govetiunenl of ■ teliellioui ten- 
Ff 
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dencf , when by dMtroying Ihe rhiet you may 
destroy tbc furtion, wfaere diwontent baa 
»pread ittelf widely thtough k rommiinity, 
it. may happen that impriHonmenC will not 
aiawer the purpose of safe custody. The 
keeperj may be vnm over lo the insurgent 
party, or if not won over, they may be OTer- 
powered. They may be won over by consi. 
dentiont of a conaFientiouE nature, wbidi is 
a danger BbDi>Bt pef-iiliar to tbtscase^ or they 
may be won over by coniiderations of a lu- 
crative nature, which danger is greater in this 
case (ban in any other, since pufty projects 
may be tarried on by a common giurBe. 

What, however, ought not to be lost sight 
of in the case of offences of a poUtiral nature 
is, that if by the puniBbment of death one 
dangerous enemy is exterminated, the conse- 
quence of it may be the making on opening 
foramorcformidablesuccessor. "Loo1i,"siud 
the eiecutioncr, to an aged Irishman, show- 
ing him the bleeding head of a man just eie- 
eulcd tor rebellion — " look at the head of 
your son." " My son," replied be, " bat more 
than one bead.*' It would be well for the 
legislator, before he appoints capital punish- 
ment, even in this case, to reSecl on this in- 

The fourth reason ii the strongest. The 
punuhment of death is exemplary, pre-emi- 
nently exemplary : no other punishment muikcB 
■o ttrong an impresBion. 

This assertion, as has been already noticed, 
ii true with respect to the majority of man- 
kind: it is not true witb respect to the greateBl 

It Bppoarii, bowever. to me. that the con- 
templation of perpetual imprisonment, ae. 
companied with hard Isboiir and occasional 
solitary confinement, would produre a deeper 
impreuion on the minds of persons in whom 
it is more eminently desirable that that im- 
preuion should be produced, than even death 
itself. We hare already observed, that to 
them life doe> not offer the same attraction* 
11 it does to persons of innocent and indus- 
trimu habits. Their very profession leads 
them ccntdnually to put their existence in 
jeopardy ; and intemperance, which is almost 
natural to tbem, inflames (heir hrutnl and 
tin cslfuUting courage. All the circumstances 
that render death less formidable to them, 
render Uborioui restraint proportioiiably more 
irksome. Tbe more their habitual state of 
existence is independent, wandering, and 
hostile to steady and laborious industry, the 
more they will be terrified by n stale of paa- 
uve submission and of laborious confinement, 
a mode of life in the highest degree repugnant 
to their niturU inclinations. 

Giving to each of these circumrtances its 
due weight, tbe result appear* to be, that tlie 
prodigal use made by legislators of the pu- 
nishment of death has been oecuioned more 



by erroneous judgments [artBiug from the 
situation in which they ore placed with re- 
spect to the other classes of the community] 
than from any blimeable cause. Those who 
make laws belong to tbe highest classes of 
the community, among whom death is con- 
sidered as I great evil, and on ignominious 
death as the greatest of evils. Let it be 
confined to that class, if it were practicable, 
tbe effect aimed at might be produeed t but 
it shows a total wont of judgment and reflec- 
tion to apply it to B degraded and wretched 
class of men, who do not set tbe same value 
upon life, to whom indigence and hard labour 
ii more formidable than death, and tbe habi- 
tual infamy of whoM lives renders Ihcm in- 
sensible to the inSuny of the punishment. 

If, in spite of these reasons, which appear 
to he conclusive, it be determined to preserve 
tbe punishment of desth, in con^deration of 
the eiTects it produces in (errnrma, it ought 
to be confined to offences which in the high- 
est degree shock the public feeling — for 
murders, accompanied with circumstances ol 
oggravation, and particularly when their effect 
may be the destruction of numbers; and in 
these cases, expedients, by which It may be 
made to assume tbe most tragic appearance, 
may he safely resorted to, in the greatest 
extent posuble, without having recourse to 
complicated torments. 



The punishment of death, when applied M 
the punishment of ofTencei in opposition to 
public opinion, far from preventing offences, 
(ends to increase them by the hope of im- 
punity. This proposition may appear paia- 
doxirat ; but the paradox vsnisbee when we 
consider the different effects produced by the 
unpopularity of the punishment of death. In 
the Grst place, it relaxes prosecution in cri- 
minal matters ; and in the next place, foments 
tbree vicious principles : — I. It makes per- 
jury appear meritorious, by founding it on 
humanity -. 2. It produces contempt for tbe 
laws, by rendering it notorious that tbey are 
not executed; 3. It renders convictions arbi- 
trary, and pardons necessary. 

The relaxation of crimitinl procedure re- 
sults from a series of transgressions on tbe 
port of the different public functiomuies, 
whose concurrence is necessary to the execu- 
tion of tbe laws : eacb one alters the port 
allotted to him, that be may weaken or break 
the legal chun by which he is bound, and 
substitute bis own H-ill for that of the legis- 
lator;* but all these causes of uncertainty 
in criminal procedure are so many encourage- 
ments to male (actors. 

■ " Observe thai juryman in a blue coal," 
tiiid one nf die Ji^dgei at the Old Bailer to 
Judge Naie* ; "do jou lee him?" ■' Vei." 
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Vb now come to the lut of the two f^nnil 
dnnonc of Funi«hmeiita — Privative AmiaA- 
lumi, or Forfiihirts. 

The word forfeiture is never used but with 
reference to gome poiieitian,' 

Fonessont are either subatHntiiil Or ideal : 
subMantiil, when it is the objtri^ of a real 
entity (sa ahou^c, aReld :) ideal, when it is 
the object of ■ fictitious entity (hs an offiiv, 
• dignity, aright.) 

The diflleulty uf diulinj; with cues of this 
desniption «rili immediiitely be seen. Real 
mtities have all a common genus, to wit. 
tidittioKr. Fictitious entitiea liat-e no such 
CQnuDon genus, and can only be brought into 
nethod in virtue of the relation they bear to 
rol objects. 

Po*B«ssioii9, of whatsoever nature they he, 
iriiether real or fictitious, arc valaabU ; and 
to forfeit them can never otherwise be a pu- 
inilunent, than as far as they are instruments 
of pleasure or security. By gpeciiying, then, 
the sort of persons or things from wbicb tbe 
benefit aid to belong lo a fictitious posses- 
oon it aclunlly derived, all will be done that 
em be done towards giving a methodical 



" Wen, there will be no convinioa oFdeith H>- 
d*y." And tl>e obKivalion OBS conBrmed by 
thebcL 

• As all our ideas are derived ultimately from 
the tDBO, aliDMl all the names ve liave Tor in- 
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vum of ibe ihrte d 
much that, whether 
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die metapfayilcal part ofgnunmar, for which we 

aeeoi to be indebied m M. d'Alemben See 

hk Milangei, lam. L DiK. Frtlim. ^c. 

The way in which the import of the word for- 
feituie ii connected with Kniible ideas leenis U 
be B folio vs: the words lo j'nrfeil come either 
InmcdiMdy, or ihmugh the medium of the old 
French, (hmi the modem latin word. /Ifrii/i»rir. 
Futit means out of doors, or out of the house ; 
fittri. Is to make or lo cauK tu bt. The con- 
ceit then is, that when any olycct is in ■ man's 
it iiat it wereoithln doors — within 
any act, therefore, which, in conse- 
me operation ofthelav, has the effect 



yiew of Iboae possesstons, and of the pcnul 
conscquciicfs of forfeiting thcm.f 

Toinveattgute, therefore, the several kinds 
of proper forfeitures. It is neivesary to invea- 
ligate tlie several kinds of poBsesaiana. On 
this Bubject, however, as it comes in only 
coLlateridly on the present occasion, it will 
not be necessary to insist very minutely. 

PosseseionB are derived either fl-otD things 
only, or from persons only ; or from both 
tcigclUer. Those of the two first sorts msy 
be styled simple poasessions ; those of the 
other, complex. 

Foisessions derived IVom things may con- 
sist either — I. in money: these may becalled 
pecuniary ; 2. in other objects at large. The 
farmer may be styled pecuniary; the tatter 
quasi-pecuiuary. Accordingly, forfeiture of 
money may be styled pecuniary forfeiture : 
forfeiture of any other possession derived 
from things, t)ua«i-pecaniacy, Quasi-pecu- 
niiiry forfeitures are eapnble of a variety of 
divisJona and aubdi visions ; but as these dis- 
tinctions turn upon circumstances that make 

difference in tbe mode of punishment, it 
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a any such detail. 



Possessions derived fr 
in the tervkes rendered by those persons. 
Services may be distinguished uito erigiblt 
and intiigihie. By exigible, 1 mean such as 
a man may be punished (to wit, by the poli- 
tical sanction) for not rendering ; by ineli- 
gible, such as s man cannot be punished lor 
not rendering; or, if at all, mat by any other 
sanction than either the moral or the relt- 
giouB.t The faculty of procuring such as are 
exigible is commonly called poictr, to wit, 
power over persons ; the faculty or chance 
of procuring such as are ineligible depends, 
in great measure, upon reputation ; hence rc- 



, hough rarely, 
applied to corgioral punishments. Thus capital 
punishment is eallal forfeiture of life ; mudli- 
lion, forfeiture of hmhs or members, li i» alio, 
with (he addition of the word liberty, applied lo 
Forporal punishments of the restrictive clancs, 
as in the caie of imprisoiuneat and quasi im- 
prisonmenL The other modes of conSnemetit 
require further additions to be made to them : ■•, 
to express Jbrii^n banishment, forfeiture of the 
libeny of retiiliog in any part of the dominions 
of the slate ; lo express domcilir baniilimeni, 
forfeiture of the Uberty of being any longer in 



The [nfinile variety of 



specilic restraints may alw be eipreiacd by the 

Stirase of forfeilurc of liberty, with so many 
ifferenl additions: forfeiture of the liberty of 
eiercbing such or such an operation, forfeiture 
of the libeny of pleading, &c. 

J To services inexigible, but by the force of 
these auxiliary sanctions, correspond what are 
called imperfect rigtilt. Whatever right a man 
may have to a service, which the party is not 
punishsble bylaw for not rendering him, is what 
u called, by writers on the pirtended Uw of na- 
ture, an imperfect right : and the obligation lo 
render any such service, an impciltet oUigaiioni 
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aiUt two tkfther kiudi of forfeiture: forfeiture 
of power and forfeiture of reputation.* 

Reputation nay be diatinf^shed into na- 
tural and tactitiuui : by l&ctitioui, I mean 
tbat which is conferred by rank or dignity. 

Credibility ia a particular apecies of repu- 
tation — the reputation of veradty. Heni'C 
we have two Rirther kinds of forfeiture, both 
■ubordinate to that of reputation : forfeiture 
of rank or dignity, and forfeiture of credi- 
bility. 

At) tu complex pouessions, and the for- 
feitures that relate to them, these are too 
belerogeneous to be arranged in any eyate- 
matic method: all that can be done in lo 
enumerate them. Thus much only may be 
said of them in general, that tbe ingredients 
t>f each of them are derived from both the 
classes of objedj which we have mentioned 
as being the u>UTGes from which the several 
kinds (^simple forteitures are derived. 

It should seem, however, that they might 
all of them, without any great violence, be 
brought under the title of coHdilioiu, Con- 
ditions, then, may, in the first place, be distin- 
guished into ordinarif and peculiar. 

Ordinary conditions or modes of reUtion- 
ihip may be distinguished into nafuraf and 
acipiirtd. By natural conditions, Imean those 
which necessarily belong to a man by Wrth ; 
to wit, in virtue of either his own birth or 
that of some other pernon \a whom he stands 
related; suchasthatof son. daughter, father, 
mother, brother, sister, uudsoon, through the 
several modes of relationship, constituted by 
the several degrees of eon Bangui nity. To 
stand in any of these rektiona to such or 
such a pursoD may be the source of various 
advantages. These conditions, it is plain, 
caimut themselves be forfeited; a man, how- 
ever, may, and in some instances has been 
said to have forfeited them, and may actually 
be made to forfeit many of the advantages 
attending them. 

Acquired conditions may be distinguished, 
in the first place, into ;ioJi/ica( and religioat: 
and politioil again into domeilic and palilic. 
Domestic conations may be distinguished m- 
la/amib/ conditions and /jfo/niiona/. Family 
conditions are — ill. The matrimonial; or 
that of being huaband or wife to such a per- 
son ; 3<f and ilh, that of bemg guardian or 
ward; 5lA and 6lh, that of being inaater or 
servant to luch a person. 

By public political condition, I menu that 
ofbelonging to any voluntary society of men 
instituted on any other than a religious ac- 



* Ofserrices that are altogelher inexigible, 
such ai are airiclly tponuuKOUS, grsluitoui, de- 
pend oltagethei upon ){Dod-»UI : upon the good- 
will of the patty rendering them lo the party to 
-k — .1.-^ n„ rendered. This ROod-will de- 
,tr«ai nieaiure, upon (lie reputation of 
the party to ■horn they are rendered. 
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ncan thai of be> ^H 

instituted fbl ^^| 

brmance of reli' ^^| 



By religious condition, I 
longing to any society or sect instituted fbl 
the sake of joining in the per" 

Of conditions that may be termed peculiar, 
the several sorts may, it should seem, be all 
iprised under the head of conditions con- 
stituted, cither ill, byofficea; or 2f/(y, by cor- 
poration privileges. A right of ezerdaing 
office is an excluuve right to render 

Conditions constituted by offices i 

ranked in the number of complei 

include the three 
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mple poB, 
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shore of power, 
certain salary, or fees or other emoluments 
coming under the head of pecuniary or quasi- 
lecuniary possessions. 

Of offices there is an almost infinite variety 
of kinds, and a still greater variety of names 
according to the almost infinite modificitiona 
of rank and power in diiferent countries, and 
under different governments. This bead it, 
consequently, auaceptible of a great variety 
of diviuana and subdivisions ; but these it 
will not be necessary, on the present occBi J 
sion, to consider. ,^1 

Corporation! may be distinguished into poi^M 
litical and religious. Under the head of rt^n 
gious corporations may he included the various 
monastic orilers established in 
feawng the Roman Catholic re 

Aa to political corpuraliona, the d 
of the possessions that may Ik annexed ti 
the condition of one who is a member of 
those bodies is so various, that no other 
account need, on the preaent occasion, or in- 
deed can be given cif it, than thot there are 
scarce any uf the simple possessions abovf 
einimerated, but may be included in it-t ~ ■ 

To the condition of one who is ■ meoA I 
ber of a religious order or corporation, tmj ^ 
be annexed, besides the above postessiom, 
others, the value whereof consists in such or 
such a chance aa they may appear to confer 
of enjoying the pleasures of a future life, 
over and above such chance of enJOTing the 
same pleasures as appeara to be confetied by 
the condition or privilege of being an ordinary 
profeSBor of the aamc religion. 
' As DJi appendix to the above list of pos- 
sessions, may be added two particular kindiof 
posseaaiona, nmstituted by the circumstance 
uf contingency, at applied in different ways 
to each one in that list. These arc, the legal 
capacity of acquiring, aa applied to those ar- 
ticles respectively, and the protection of the 
law, whereby a man is secured against the 

+ A share benefid^ or fiduoarr In the use of 
such a quantity of money, of such an estate in 
land : a share in such an office of power or truM : 
■n exemption from such a Irt orotiier public 
burthen : the exduiiTe ptivllcse of inch Dt such 
ui occupalian. 
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chance of lusing Ihcm, if acqiutili. Thesis 
kbslract kinds of posBLSsiond fonu Ihe subject 
of to muiy kiniii of forfeiture -. forfeiture 
of legai mpocity «ml forfeiture of the protec- 
tion of Ibe law : forfeiture of legal espkcity 
with respecit to uiy po>K*aioD, taking Hwsy 
from II man wbalever chance he might ha*e of 
acquiring it i forfeiturcof protection, flubject- 
iiig bim to ■ particular chance of losing it.* 

CHAPTER U. 



'3 of this cla!S admit of no diil- 
lincliong; and this, however paradoxlcnl jl 
majr teem, from no other reason than their 
extreme vsriety. The way in which a roan 
mffen, who ia punished by the moral sanc- 
tion, is by louni; a purt of that shure which 
he would otherwise possess of the esteem or 
tone of such members of the community as 
the sev<>rBl incidents of his life may lead him 
to have to do with. Now, It ia either from 
ihe esteem they entertain for him. or the 
lore they bear him. or hath, that their good. 
wkU towards bim, in a great measure, de- 
pends ; moreorer. the way in which this good- 
will displays itself, is by disposing the person 
who entcrisinB such afl):ction, to render good 
offlcec, and to forbear doing ill otflces (or in 
cither words. 10 teniet ineriffiblt trrvicri) to 
the party towards wbom it is entertained ; the 
*wy in which the opposite siTeclion. ill-Kill, 
displays itself, is accordingly by disposing the 
foriiwr to forbear doing good oIliceB, and 
if it has risen to a certain degree, by dis- 



renderill offices, s 






be toniistent with his own safely, i 
latter. 

Now then, from the good offices of one man 
to another, may ell sorts of possessinnti, and 
through them, or even more immediately, oil 
sorts of pleawres. be derived. On the other 
hand, from tbe withholding of Ihe good oflices 
one man might have expected from another, 
nay alt sorts of puns, and death ilsetf, be 
also derived ; much more may they from poai- 
lire ill offices added to (hose other negative 
ones. And what ore the good offices which 
ton may be disposed to withhold from me, 
or the ill olBees you may be disposed to do 
at, from my having become the object of 
your ill-will? It is plain, not one or other 
pwtieular spcdea of good or ill office, but 
my spcdei whatever, just as occasion serves. 
that aball be proportionate to the strength 
uf your ill-will, and conaistent with ynur ovm 



* Porfeitoie of proteiiion i 
o, in another point of viea 



u being the to 



safely. This consideration will make our 
work iibort, under the head which reepecia 
the several modes or species of punishment 
subordinate to the mode in question. 

Tbe tame coniidenttion will make it eijually 
short under the second bead, relative to the 
evils producible by the mode or modes of 
punishment in question. These, it muiit have 
been already seen, may be all sorts of evils : 
all the different sorts of evils which ore pro- 
ducible by any of Ibe punishments belonging 
to the pohtical sanction ; by any punishments 
properly BO called: in a word, all the dif- 
ferent fiorts of evils to which human nature 
is liable. 

But though the punishments belonging to 
the moral sanction admit not of any varieties 
that are separable from one another, there are 
(wo distinct parcels, as it were, into which 
the evils produced by any lot of punishment 
issuing trom this source, cm the octasion of 
any offence, nay be divided. One (which, 
as being the basis of the other, may be men- 
tioned first, though the last in point of time) 
con^ts of Che several contingent evils that 
may happen to Ihe offender in consequence 
of tbeiil'Wil! he has incurred; the other con- 
sists of tbe immediate pain or anxiety, tbe 
punfiil sense of shame, which is grounded on 
the confiised apprehension of the inilii]ui- 
dated assemblage of evils above mentioned. 
It is this lost which is referable in a peculiar 
manner to the moral sanction, and which 
cannot be produced by tbe political, any 
olherwiie than as far as those who have the 
management of that sanction can gain In in- 
fluence over the moral: it may, therefore, 
for distinction sake, be styled the cAorac- 
(rrittic ec4f of the moral sanction. This must 
obtain, in a greater or less degree, upon every 
instance of delected delinquency, unless in. 
those callous and brutish natures, if any such 
there be, in whom all tense of disgrace, and 
all foresight of the consequences, is utterly 
extinguished. The others above spoken of 
may be styled the casual evils. 

These casual evils (as we have already 
intimated,) owing to their extreme uticer- 
t^nty, admit not of any determinate varia- 
tions in point aiqualibf: in point of i/iianfiVy, 
however, they do admit of some distinctions. 
resulting from — lif. their Inteiuitt) : 2dbi, 
their Exttnl. This distinction ought not lo 
be overlooked, since we shall have occasion 
to make frequent application of it to practice. 

These Cwo lots of evils, howsoever dis- 
tinguishable, intermix with and aggravate 
one another. I have done an immoral act: 
1 am discovered ; I perceive a* much. Now 
then, before I happen to have occasion to 
avail myself of the good offices of buch of 
my acquaintance at come to know of it — 
before I happen to be in a way to suffer from 
the denial of those good offices — in a word^ 
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before I hare experienced an; of tbe r 
cviU snnexMl by tbe mora] wn^on t 
delinqiieney, I Rlready foreKe more oi 
clesrly, and ■pprehend more or len itrongly, 
the lost of (fatne giud offices and of that 
good-u'lll : I feel tbe painful senne of nbaroe, 
the pain of ignominy ; I eiperienee, in ■ 
word, tbe charattfmlic evil of the moral 
function 81 tbe puniiihmcnC of my miibe- 
baviour. Tbi« sense of sbsme stampa the 
marks of guilt Upon my deportment. This 
being tbe case, eitber out of deapair I avoid 
my acifuaintance, or else I put myself in their 
way. If I avoid them, I by that means al' 
reaiiy deprire myself of thrir good oRices: il 
I put myielF in their way, tbe guilt wbicb 
i) legible in my countenance, advertises and 
increasea tbeir aversion : they either gi' 
•spressdenialtomy request, or, what is 
common, audeipate it by tbe coldness of their 
behaviour. TIub receptian gives Iresb keen- 
ness TO the sling of shame, or (in tbe syste- 
matical language I hare ventured to make 
use of.) the eiperiment I have made of the 
eamal evils adds force to tbe characleriilin 
evils of tbii sanction. 

We bave already intimated the distinction 
between positive and negative ill ofRces : to 
the formiT, and even in u fcwinstoneeatothe 
Utter, it il tbe duty, and a grertt part of the 
business, nf tbe political magistrate to set 
limits. These limits, however, may come 
■ctndeutally to be transgressed, as there are 
K^arce any laws that can be made but tvbat 
may come ocddentally Co be disobeyed. On 
this account, tbe evils that may result from 
this source remain still indeterminate and 
unlimited. But were the laws that might be 
made in this behalf ever bo certain in their 
operation, those evils would still remain in- 
determinate and unlimited, notmlhslnnding. 
For BO uncertain and unforeseeable may be 
the connexion between the refusal of a good 
ofllce, and the miseries which in particular 
drcuDistaiiees may be the consequences of 
■uch a refusal, that no law could make a se- 
enre provision egninst those miseries tn every 
case, vrithout such a lubveraion oF all Uber- 
ty and all property as would produce much 
I greater miseries. Your giving me a shilling 
lo buy me food, or taking me twenty miles 
to a physician, may, on a critical occasion, 
save me from an excruciating disease; but no 
kw, without leaving it to the determination 
of the person in want, csn with suFDcient 
eertunty describe such occasions; nor can 
any law, without depriving you of all lilierty 
and all property, oblige you to give money 
to, or take a journey for, every man who shall 
determine himself to be in want of such aa> 

Howosever this be with regard lo negative 
111 ofltees. pinilive ill offices not only maybe 
limited, but in most caKS may be, and com- 
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monly are, forbidden. In no Settled state of 
government is private displeasure permitted 
to rise »o high as lo vent itself indiscrimi- 
nately in any of those direct ways of inflicting 
pain which the political magistrate himself 
may bave tbonght it expedient to recur to. 
However flagrantly ioimoral may have been 
Che conduct of ■ delinquent, persons at large 
are never permitted, of their own authority, 
to punish him by beating! or maiming, or put- 
ting him to death. Positive ill offices may l>e 
divided into such as display themselves ia 
actions at large, and such as display them- 
selves in discourse. Now, it ia to speech 
that the latitude which is still left to the 
right of rendering positive ill oificea in a 
direct way, is principally confined:* and even 
this right is commonly subject to a number 
of limitations. But ill offices wbidi are con- 
fined to speech, arc not, if they stop there. 
productive of any evil. When they are, it ia 
ultimately by disposing other persons to en- 
tertain a displeasure against the same person, 
and manifest it by actions of another him!. 
If, then, inch positive ill offices as display 
themselves in actions at large be excluded, 
all that remains ia resolvable ultimately into 
negative ill offices. Andof these, those which 
a delinquent has in ordinary cases to appre- 
hend, amount only to such at are not i/IhoI. . 
ren this a contemptible ana in< J 
considerable source of suffering. Dependni I 
of society ore upon om J 
another, tbe punishment derived from thft I 
source in question, even when ruuTOWcd bf J 
all these restrictions, may, and indeed fi^ I 
mtly does, rise to a tremendous heights 1 
idmits of no evasion: it Fames upon a< 1 
man from all quarters: he can see no end W I 
ration, nor Umit to its eilects. 11 if ■! 
lusual for it to bereave him of the cl ' ~ 
res and sources of profit he has Ml 
heart upon: it may deprive him of all thi 
profits and enjoyments he had been accua- 
med to expect at Che bands of bis friend 
hi; patron ; by setting his common acquain- 
nce at a distance from him , it may fill the 
deCail of bis life with a perpetual trun of 
disappointments and rebuffs. It leaves Uo) 
and forlorn: and, by drying Op tbe 
of every felicity, it embittera Uie 
whole current of his life. 

Were we indeed to inquire minutely futo 
the distinetioc between the nature of tkc 
political and moral sanctions, it would come 
out that, of tbe evils which, when conndered 
IS issuing from the moial sanction, I have 
itylcd taiuul evils, some are even more Bltt^ 

■ I am ronicioui thai the disu'neUm here 
staled, between tbe dirrcl and indirect way of 

E3, is far enough fTDin bejns ex- 
woold be no ivay of raakinif i( 
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to be brouR:ht upon a mm hy Ihe Actiun of 
DM of thcFe ranctiuns, and »ome others by 
tlut of the other. But ts to the apedea of 
isril, Ihis a bU the dUtinclion we ahall be 
■hie to make out ; for there is not any evil 
which the exertion of one of these forces 
may brinf; upon i. mui, but which amy hIao 
be brought upon bim by the action of the 
other. 

Tbe moet studied and artificiB] tormenta, 
for iniitajice, that run be invented by a |Kili- 
ticul magislrHte, and the most unlikely fur a 
man lo be exposed to suffer by the onaasisled 
powera of nature, or even from the unautho- 
rized reaentment of an individual, ore what 
be may by arcident be exposed to from the 
latter aource. It may be for wiint of some 
eridenre that an individual might furniiih, 
■nd from iU-wJU forbears to tiimish, that I 
may have been doomed to these torments by 
• judge; orif tbe like torments be supposed 
to be inflicted by the unauthorized violence 
of an enemy, they may be attributed in the 
Ant place, indeed, to the vengeance of that 
enemy; but in the second place, to the 
diiesteem and itt-will borne me by some 
itnnger, who having it in his power to 
rescue me, yet exasperated agiunst me on 
account of somu real or supposed instance of 
immorality in my behaviour, chose rather to 
le suffer than to be at tbe pains of aflbrd- 
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On (he other band, the whole sum of the 
evils depending u[iun tbe moral saiictiun, to 
wit. not only the casual evils, but the aenw 
of inbmv which constitutes the characteristic 
evil, is liable in many instancies to be brought 
upon a man by tbe doom of the political 
magistrate. This is what we have found it 
■inaxNdably necessary, on various occasions. 
to give intimation of. and what we shall 
have need more particularly to enhu'ge ujion 
hereafter. 

It is in the manarr, then, in which the 
evils that come alike under the department 
of each of tbe two sanctions come to be in- 
flicted, that the only charaeleritlie diSer- 
ence diseemible between tiiesc two sanctions 
is to be seen. With regard to punishment 
iMuing from the political sanction, the spe- 
eio, the d^ree, the time, tbe place, the 
person who is to apply it. arc all assignable. 
With regard to that which may issue from 
the moral sanction, none of these particulars 
■re assignable. 

When 1 say assignable, 1 must be under- 
stood to speak with reference to some parli- 
Golar time, coincident with or subsequent to 
that of the commis^on of tbe offence. At 
thai very time, then, with respect to political 
punishment, that is, with respect to personal 
punishments and forfeitures, many of those 
particulars, and sometimes all of Ibem, are 
MHgnable, and may be foreseen. At the 



time the offence (then suppose) is committing, 
it may be foreseen that a number of stripes 
given with such an instrument, not more 
than BO many, nor fewer than so many, will be 
infticted (in case of detection) so many days 
or weeks hence, at such a place and by the 
hands of such an executioner: and uice uerid, 
when they come to be inflicted, the punish- 
ment will lie seen to be the consequence of 
such an offenee. Now, when the orgonical 
pain produced by the punishment thus in- 
flicted is over, all the punishment for that 
offence, as liu* as depends upon the political 

But as to the ill olQces, as well negative as 
positive, which constitute the substance and 
groundwork of the moral sanction, no nuui 
can tell what they will be— what particular 
evils they will subject a man to^when they 
will commence, or when they will end — where 
they will display themselves, nor who will 
render them. Nor, iice cersd, when (bey 
have actually been rendered, when such or 
such a neighbour has shut bis door against 
me, and I am pining with hunger or stuver- 
ing with cold, aai 1 always know for certain 
that tbe immorality I was guilty of at such 
or inch a time was the occasion of his un- 
hindness. In a word, dtlermtaaleiusi is tbe 
perfection of the punishments belonging to 
the political sanction : indeterminateness is 
tbe very essence of those issuing from the 
moral. 

A word or (wo may be of use in this place 
with respect to the nomenclature employed 
I speaking of tbe punishments belonging to 
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occasion are singularly various : a 
whole legion of fictitious entities ore created. 
for tbe purpose of representing the one ftin- 
damental Idea in question, under the different 
aspects of which it is susceptible. The 
names of these fictitious entities arc many of 
ifaem disparate: they require different sets 
of words to enable them lo make a ineaniiig ; 
and tbe coincidence lies not between the 
import of these names when (separately taken. 
but between certain sentences or propoii' 
tions, in which they may respectively be 
made to bear a part. Among these words 
may be reckoned reputation, honour, charac- 
ter, good name, dishonour, shame, in&my, 
ignominy, disgrace, aversion, and contempt. 
I n speaking, then, of a man as suflering under 
a punishment of the moral sanction, it may 
be more or leas convenient, according to the 
occasion, to use, amongst others, any of the 
following expressions -. We may say that he 
has forfeited bis reputation, his lionour. his 
character, his good name ; that his &me has 
been tarnished: that bis bonour. Us cholac- 
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inb'tl]'. igDOininy, or HagTKe ; that he bu 
hUini tuto dUgruK, intu diMsIeeni. into 
disrepute : that be bu incurred the iU-iriU. 
tbe avernun. tlie iijjiteinpt of (be n^ghbuur- 
btwd, of tbc piMk ; that he ii bccoinc ttn 
object of aversion or contempt. It were the 
tiuik raUier of the leiicugrapbei than the 
jariM to cxbnusl the catalogue of these ck- 
preanons. Those which hive been already 
exhibited maj be siiflident to advertise the 
reader of the limilBrity there may be in pmat 
of sense between a variety of other ex{irE»- 
wuns of like import, however disaijiular they 
may be in aound. 

ilitherto \te have con»derfd the punish- 
Oient belanging to the moral aanctiun in no 
m Ather point of view than that in which it ap- 
■ .pMrs when atMidingainglj', uDCombined with 
1. Bid uninfluenced by the political. In this 
P' Itatc, tbe direction given to it, and the force 
I Vilh whidi it acta, ate determined altugelher 
W'bf the pcraons U> whom it belongs ultimately 
L W diipenie it, unassisted and uncontrouled 
' Vy the political mafpatrste. In this et«le it 

acted before tbe formatiun of political todciy, 
befiire (he creation of ihHt *rltl<pial body of 
wbich the political nueii^trsti! is tbe head. 
In this Slate, by iti ctniurxion witb tbc 
varioUB modea of conduct whii'li it happened 
to be employed to prohilrit or lo recoiiinicnd, 
it gBve birth to that Sctitious wt of rulc> 
wluch are what UMiie uiomlial* have tome- 
titnea at least in view, when they spealc of 
the law of nalun. In till! Mate it Was an 
engine, to tbe power of which the political 
magistrate was a witness, befiire the con- 
struction of that wbidi is of bis own imme- 
diuCe wortniansbip. It then was, it (till is. 
Mid it ever inu»t be. an engine of great power. 
in whatever direction it he applied i whi^lher 
it be applied to counteract or to promote hi» 
measures. Ho wonder, then, he should have 
■ought by yarioUB contiivanccs to press it 
hit service. When thus fitted up and 
to work by the political magistrate, it 
mm a part of ihe vast system of ina- 
riunery t« wbich we hive given the name of 
the (lolitical sanction. And now. then, we 
are in a eonditinn to lUscuss the nature of 
that genus of ^litical punishment wbich, 
in BvBtenig of jurisprudence, is commonly 
spoken of under Uie nune of infamy, or for- 
feiture of reputation. 

§ 2. Adeantagtt and Duadvaataga of the 
PaiiUkmtiUi hcloitgiai/ lo tin Marat 
SanciioK. 

We will now proceed to eiunbe (he pu- 
iiisLinents belonging to ibe iDoral sanctiuii 
itsell'. independently of any eniphiyment of 
it by the magistrate to aggravate or guide the 
ei&ct nf Ilia designs. 

PuniThiticnle of this cbus. ai has been al- 
tniy Mid, aduut of no distiuLtions : they 



comprise all wrts of evils; the ill-will p 
duced miiiiife«ta itself in a variety of m 
that can neither be calculated nor Gire 
They admit, then, of do predse description J 
for it is only when the edccts are del«nniif 
nate, that a punishment admits of a deseri|W 
tion. Will they be analogous to the oS«no 
otunfrugal,«reiceBsive? Upon these pmatjj 
nothing run be taid. ( 

Our olHiervations will be rompriaed undefi 
three beads; — tbrar dinsibilily, cquabiUtrj| 
and Kiemplariiy. 

1, These punishments admit of n 
division -. tbey have all tbe degrees poaiiUi 
from mere bliune lo infiuny, from a Ii 
rary suspenaon of good-will, to activi 
permanent ill-will; but these several dc 
dupeud altogether upon accidental oi 
stiuioes. Mid are incapable of being eslii 
by ontidpation. Punishments of tbc p 
nial-y or chronical class, as, for example, 
priKHuncnt, are lusceptiblr of being ex»ctt]i{ 
mendiired: punisbmenls that depend on thr 
moral eauetuin, uol. Uefoce they ate expo 
rienccd, tbc value put upon them i« neoo 
»arily extremely inaccurate. In reqieet I 
intensity, they are liable to be inferior to ll 
greater port of those Iwlunging lo tbe poli^ 
li<sJ sanction 1 iheyconuat more in privitiuD^ 
of pleasure, than in positive evQs. Tliii !t W 
that constitutes tbeit principal imperli^oivjJ 
and it is solely for supplying this impetfei' 
tion, that penal laws were established. 

One of the circumstaiicei by which the 
elTect is weakened, is the locaUtg of then 
operation. Do you find yourself expo 
the contempt of the people with whoi 
are in the habit of aiuuciating? to e 
yourself from it, all that you have to do u 
to change your ubode. The pumiluBcnt yTj 
reduced tu the giving a man the Optioo tOi 3 
remain exposed to the inconveniences result-. J 
iiig from tJiis contempt, or to inflict on bim ^ 
self tbc puniibment of banishment, whi<b~^ 
may not lie perpetuaL He does ncrt abandfa 
the hope of returning, when by lapM of tinH 
the memory of his transgressions ihall tw «f 
head, and the public resentment appeased. 

2. In respect of equability, tbeae punistt 
ments are really more defeelive than at Bit 

ught tbey migbt iqipear. In every condilic 

in life, each man baa his own drcle of frieod^^ 
ind acquaintance : to beoime an object of ' 
contempt or aver^on lo ibis sodaty ii a mia- . 
fortune as great lo one man as lu anoIboTd , 
This is rjie retult that may at first view pre- 
sent itMdf to tbe nund, and wbich, to a eer^: 
l«in extent, is reallycurrect: it will, howetef , 
upon a more narrow scrutiny of tbe nuttCTa 
be iouud, that in point of inteniuty this du* 
of punisbmeiit b subject to extreme variation, 
depending, as it does, upon the comUtlon in 
life, weallb, vducnlion, age. sei, and other 
circumstances : tbe casual evils rciuUing tnn^ 
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the panuhments twionging to this unction 
*rc infinitely raiiable : ibJime dependi upon 
■vniibilily. 

Women, «*peciBlly among dviliied nntioni, 
ue more alive tu. and suBccpIible of. t!ie 
impression of ibaine tUui men. Front their 
torliest infunry, and even befort tbey are 
capable of unilentitnding the object of it. one 
of Ibe tnoit important bruicbei of thrir edu- 
cation i*, to instil into Ibetn principles of 
modraty and reserve ; and tbey are not long in 
ditcovering tbat ibis ^ardhn of tbeir vlnue 
it at the tame lime tbe aource of their power. 
They are, moreorer, physically ire^er, and 
more depenilimt than men, and stand more 
in Deed of protection ; it ii more difficult fur 
them to change their soriely. and to remove 
from tbe place of their abode. 

Al a very early ag^. generally speaking, 
■eniibility to thu moral sanction is nut re- 
markably acute : in old ape it becomes still 
mure obtuse. .Avarice, tbe only passion tbit 
is fortified by age. •ubdueeall sense uf sbame. 

A weak stale of htallh, morbid irritability, 
any bodily defect, any natural or accidental 
infirmity, are circumstances tbat aggravate 
tbe lutTering from shame, as from every other 
calamity. 

Wealth, considered of itself, independently 
of rank and education, lins a tendency to 
blunt Ibe force of these impressions. A rich 
man has it in his power to cbaiigi.' Lis re- 
sidence ; to procure fresh 



are dependent upon good-will. There exists 
a di>|>osition to respect opulence on its own 
account ; to bestow on the possessor of it 
gTBtnitous services, and, above oil, external 
profifsuonB of politeness and respect. 

Rank is a drcumstance that augments (he 
lenability to all impresBtoiis tbat affect the 
honour i but the rules of honour and morality 
are not always calculated upon the same 
■oUe: the bigber ranks are. however, in ge- 
neral, more alive to the influence of opinion 
than the inferior rUsscs. 

Profession and habitual occupation mate- 
rially affect the punisbmentB proceeding from 
ihit source. In some classes of society, the 
(•dint of bonour it at tbe very highest pitch, 
and any dreumstance by which it is aSected 
produces a more acute impression than any 
oUier species of shame. Courage, among 
military men, is an indispensable qualiUco- 
doD : tbe slightest suspidon of cowardice 
efpocea them to perpetual insults: thence, 
upon this point, that delicacy of feeling 
among men who, upon other points, are in a 
rrmsrkable degree regardless of tbe influence 
of the moral sanction. 

The middle ranks of society are tbe most 
virtuous: it is among them I bat in tbe great- 
crt number ofpoiati tbe principles of honoiv 



coincide with the prindples of utility : 
in this class also tbat the inc 
arising from the forfeiture of estc 
sensibly fell, and that ihe evil consequencea 
arising from the loss of reputation produce 
tbe most serious ill consequences. 

Among the poorer clasiei. among men 
who live by tbeir daily labour, sensibility to 
honour i> in general less acute. A day la- 
bourer, if be be industrious, though his clia- 
racter be not unspotted, will be at no loss lor 
work. His companions are companions of 
labour, not of pleasure : from their gratuitous 
■errices be has little to expect, and as little 
to aik. His wants are confined to the mere 
necessaries of life. Hia wife and his children 
owe him obedience, and dare not withhold 
it. Tbe pleasures which arise from the ex- 
erdse of domestic authority fill up tbe short 
intervals of labour. 

3, Tbe greatest imperfection attending pu- 
nishments arising from the moral sanction, is 
tbeir want of aemplarili/. Tbeir eSect, in 
this respect, is less than that of any of the 
punishments of the political wiictioii. When 
a man is exposed to suffering from loss of 
reputation, it may be unknown to all the 
world, or at least tbe knowledge may be con- 
fined to those who are tbe instruments of his 
punishment, and to ibe immediate drde of 
his friends and acquaintance. But these are 
witnesses only of a small part of bis sufferings. 
They percdve that he is treated vrith indif- 
ference or disdain; tbey observe that he does 
not find protection or confidence : but all 
these observations are transitory. I'he in- 
dividual, wounded by these signs of coldness 
or aversion, shuns tbe company of the authors 
or the witneascs of his shame ; he retires to 
solitude, where he suffers in secret ; and tiu) 
more unhappy he is, tbe smaller is tbe num- 
ber of the spectators of his punishment. 

Punishments, connected with the moral 
sanction, ore advantageous with reference to 
refimalion. When a man suffers in conse- 
quence of a violation of the established rules 
of morality, he can only refer tbe evil be ex- 
periences to its true cause : the more sensible 
he is tu shame, the mure he will fear to in- 
crease it : be will become cither more prudent 
that be may avoid detection, or more careliil 
to save appearances ; or be will in future sub- 
mit to those laws which be has been unable 
to break vrilhout suffering. Public opinion, 
with the exception of a few cases, is not im- 
placable. There is among men a redprocjl 
need of indulgence, and a levily and ease in 
forgetting ijistead of forgiving faults, when 
the remembrance of them ia not renewed by 
fresh failures. 

On tbe other hand, with respect to disho- 
nouralile actions for which there is ndther 
appeal or pardon, the punishment of infamy 
acts aa a discouragement, and not oa a mo- 




live to refbrnmUon. Aimo digtiitt 

TfafM diradTsntages are in ■ me 
pftiuHd, Hid (hi* iBUction receivei a deRrce 
of force whicli is often wanting in Ibe politi- 
"on, from the ctrtainlg of its action. 
There is no offending ogunst it with impu- 
nity: ui offence against one of the laws of 
honour, aroimes all it« guirdiani. The po- 
litical tribunaU are subjected to a regiiUr 
pnxess: they cannot pronounce a dedaton 
nritbout proof, and proofi are often defective. 
The tribunal of public opinion posaeBsei more 
liberty and more power: it is liable to be 
ilnjuat in its dediiona, but tbey are never de- 
layed on that account ; they can be reversed 
■t pleasure. Trial and execution proceed 
with equal steps, without delay or necessity 
for punuit. There are everywhere persons 
ready to judge, and to execute tiie judgment. 
This tribunal alwayt iaclinea to the ude of 
severity: ita judges are interested by their 
vanity and their love of diipUy in mating its 
deciaiona severe; tbe more severe ibey ap- 
pear, the more they flatter themselves with 
the possession of the good esteem of others. 
They seem to think that the spoliation of 
one character forma the riches of another. 
Thus, although the puniihments of tbe moral 
aaaction are indetcrminatfi, and forthe most 
part, when estimated leparately, of little 
weight, yet by the certainty of their opeiB- 
Han, their Erequent recurrence, and tbeir ac- 
eumulation, from the number of those who 
inflict them, they poEsess 
be despised 



have authority to 
a degree of force 

by any individual, whatever may be tiis cha- 
racter, his condition, or his power. 

Tbe power exercised by the moral sanction 
varies according to the degree of civilization. 

In dvilized society there are many sources 
of enjoyment, and consequently many wants, 
■diich can be supplied only from considera- 
tiona of redprocal eateem : he who loses his 
reputation is consequently exposed lo ex- 
tended suffering in all these pmnts. 

Tbe exercise of this sanction i s also favoured 
01 reatrunedbydiSerentcircuoiitancea. Un- 
der ■ popular government, it is carried to 
the highest degree: under a despotic govern- 
ment, it is reduced almost to nothing. 

Easy communications, and the ready cir- 
Mlation of inleltigcnce. by means of news- 
papers, augments the extent of this tribunal, 
and iocreaset the aubmisaion of individuals to 
tbe empire of opinion. 

The more unanimous the dedsions of tbe 
moral sanction, the greater their force. Are 
its dednion* diiferent among a great number 
of different sects or parties, whether religious 
or political, they will contradict each other. 
Virtue and vice will mjt use the same com- 
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We now come to consider the punishment of 

in&my. or forfeiture of reputation.* TIie na- 
ture of this puniahraent we have already had 
occasion to discuss, in treating of the moral 
Sancton from which it derive* ita origin. All 
that remuns for us to do in this place, a to 
state the various contrivance* by which Ibe 
political magistrate has gone about to modi^ 
its direction, and to augment its force. 

In point of ijirecfion, tbe Way in whielibe 
influences the action of this punialiment is 



• Though infamy is the more common, for. 

pmsian of the two. Inbmy is a term which 
appears forced, whrn anplied to any other than 
very hiRh degrees of the punishmeni in qna- 
lion: the phrase, fotTiItu re of reputation, is ac- 
commodated to one degree as welt as another ; for 
the i|uantiiy of reputation tiny be ronrdved la 
be divided into as many lots or degree* as there 

The turn and structure of language having 

Jul a man's npuiaiion, like his estate, upon the 
nting of hit possessioos, men have considered 
andapokcnuf the subject aa if ll were a quintiiy 
alike deletminate, and as if a man might oemade 
'~ forfeii the whole of his reputation at a aiijgte 



Btroke, a* he 

that this, tho 

" ~mpi»wb1e in vjz lormej. wiu prcsenuj ne 
I, by trsdng up theae ficttclDus ohjecta of 



y the whole of hi 

'- ---nbleinlheL_._ , 

former, wfU presently be 
_,. these ficticlDus oh) ' 

, .. __ _.._ real objects from when , 

are respectivelv derived. A man's estate is de- 
rived out of MiK^i; out of certain determinate 
allotments of thinKs, moveable or immovable; 
or if any pan of it be derived immediately nut of 
persons, it is derived out of the aervicta of a fcw 
persona, and those persons (and very ftequently 
those aervices due Irom each person ] determinate 
and certain. But a man's reputation Is deilt)^ 
immediately oat of pmotui out of iheserricei 
of persona; out of any aervices of anypanool 
whatsoever ; out of the service* of as many per- 
sons, be thev who ihey may, a* choow to render 
him any. This is a alack which the political 
magialrite can never, perhaps, by anyone opera- 
tion, nor indeed by any number of operations of 
any kind, be certain of exhaoating ; muob IcM 
by any such rague and feeble operatians as tfaflac 
are by which an offender is commonly undentood 
lo have been made lo incur the forfeltuTe of npu- 
tation, that is, the punishment of infamy. 

If there be, it is that paniAhmenl whieh, if the 
vulgar tradition is to be depended Upon. Via in- 
flicted by Richard III. on JaneShore— tbe dife« 
prohibiting of all penoni tram rendering to the 
offender any kind of service. Butthisia hut, in 
other words, the punishment of ttiin4ig. The 
same puniahment hss sometimes been dmounccd 
in other (oun Dries, when, being siricllyeiecuied, 
it has been, as it could not but be, Mlended with 
that effect- 
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reij smple. It k tUs : bf uiaexiaf it to the 
iHiiiirmiiin of 40} art whicEi, by protubiting, 
be htM ronstituted ui oSfnw. 

In point of force, he may influeace it by 
Tvkiui mnns. 

The mf tbodi by tvhich tliis may be done 
msf be divided, in the first pUcv, into ttgiila- 
live or tJfoitiPt. Id, It may be done by 
methods simply legisbtire, without any of 
that interference irtiich, in the rate uf ordi- 
nary punishments, is necessary, of the execu- 
tive powvT : the law in this case «iminitB lo 
each indJTidual, in asfaras he himself ia con- 
cerned, tiie oClice of judge and executioner. 
iJ. But in this case, ts in any other, the 
Uw may cajry itself into eiecution in the 
onlina«7 melhodi of procedure ; authorizing 
the jui%e, either in imitation of his predc- 
cosora, or in confonnily to the letter of 
pOfitive law, to direct and animate the re- 
■entment of (he community at lai^e. 

By the ample eierdse of the legislative 
ofBcc, the law may annex to any mode of 
conduct a certain quantity of disrepute, in the 
(ullowing ways : — 

I. By simply prohibiting any mode of con- 
dart, althou^ no political penalty be also 
employed to enforce the prohibition. This 
ii lite h>we*t degree in which the political 
magistrate can be instrumental in applying 
the force of the several sanctions. This 
slightest exertion of the force of the mor&l 
■anction is inseparable, we see, from an eier- 
Uon of that of the politicaL A few words 
may be of use " ' ' ' 



S that a 



D shsr 



of the former of tht 

were, appurtenaot lo the other. 

9. If no political penalty is denounced, the 
eonimunity find in thisdrcumstance asironger 
or additional reason for annexing their dises- 
teem to the breach of it. For since it must 
be evident to the legishitor, as it is to every 
man, that no rule can hare any effect with- 
out a motive to prompt a man to observe it, 
hu omitting lo annex any other penalty is na- 
totally untLcmood to be a kind of tacit vram- 
iog ta the community at large to take the 
ueeution of the law into their own hands. 
All lie doei in such case, is to give direction 
Id tlie moral sanction, trusting to its native 
force for the execution of his Isw, 

3. If the ordiiuuice be accompanied by an 
express exhortation to obey it, or, what 
come* to much the same thing, if the terms 
in which it is delivered savour of exhortation, 
this is another and more express declaration 
of hia persuasion uf the utility of the ordi- 
nance he promulgates. And the more anxious 
be is that it should meet tvith obedience, the 
more pernicious [it shows] he appears to 
deem the conduct of any one who disobeys 
it, or at least the more convinced he shows 
hwuelf to be, that, to a certain degree at least, 



the non-observance of it would be penUdoM 
(o the community.* 
i. A fifth expedient, by which the tDonX 

express to enforce a political ordinance, is by 
censure directly levelled at him, whosoever 
he shall prove to be, that shall infringe it. 
This censure may be levelled at the offender 
rither immediately, or else mediately, by be- 
ing immediately pointed at the offence.f 

6. A sixth expedient is by transferring, or 
at least endeavouring (o transfer, upon ana 
offence, the measure of disrepute that nariu 
rally attends upon another. The way at 
which this is dime, is by affecting to r^ard 
the obnoxious practice in question as an evi* 
dence of another practice, on which mm an 
already in the habit of bestowing a luperior 
d^ee of disrepute.} It is plun that th* 
cases in which this can be attempted witb 
any prospect of success must necessarily bs ' 
limited. To warrant the inference, sonw 
appesrance in connexion, however superQ- 
cial, there must be betweenlhc Iwoolfence*, 
But any little connexion, however slight, ia 
ordinarily sufficient. In such a case, men 
in general are not apt to be very difficult 
with regard to the evidence. The vanity of 
being thought sagacious, the pride of utiing 
in judgment ana condemning, the hope A 
earning a certun measure of repuladon on 
the score of virtue at an easy rate, the lo*4 
of novelty and paradox, and the propensity 



• This anxiety may be grounded or exdled, 
not solely by a supposed ulilily of ihe law, but 
in some (l(f[rce by a supposed propenaitf in the 
people lo disobey it. 

f Of terms of condemnation applied directly 
(0 the offence, the impraU faclum of ihe Lea 
VJeria may serve for sn example : " Valeria 
Lex, quum eum qui provocssset virgis c>di 
securiquc neeari voluissel, •iqnia advenus ea 
fceUiet, nihil ultra quam imsroK /acfmnad. 
jedt."— LivT,l. 10,ch. S. 

The laws of Greece and Rome afford several 
examples, where Ibi differeni oflencis the ofTen- 

* Of this we have an example in certain lawa 
of Zaleucus, the Locrian legislator, pretended 
to have been preserved (ufi my authority) by 
Diodorus Siculus : " Lei noi ■ free woman go i 
forth from the dty lo the night, unltu when aht 
goes to prostituie herself lo her galiuL Let 
her not wear rich omunenu, or gannena Inter- 

Princ. of Pen. I«w c.-K. 

This was a> much as id say, that If be knew 
of a woman's goinn abroad in a lone place at iha 
unseasonable hour he is speaking of, the legisla. 
tor should lake il Tor granted that such was the 
errand she went out upon. If she dressed in a 
manner in which it was particularly the busi- 
ness of courteians udrcD, lie should uke far 
granted her being of that >tam|v 

■ So by 9 Anne c. U. g S, a losi at pUv, If 
prosecuted on that statute. Is to be declared in- 
famous. — Vidi eliam slat, Ed. 6. 
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to eMgfernCiini, Mpccully on the unhvour- 
■blc «ide, tecond the aim of the lirgUUtor. 

So much for the ways in which the poli- 
tiea] magistrate may exert an inSuence over 
the [Doral sanction by the bare eieroBe of 
bi< ligulative powen: we now rome to the 
ilUlancDi in which be [equiree the assiBtance 
oftheeieciitive. 

Of all the expedients that may be cloned 
under this bead, the least severe ie that of 
pablicalion — tbe making public the Eulof 
the olTence, accompanied with a deaignation 
of Ibe otTender. It ie principally in point of 
(Tfenf that a measure of this nart tends to 
add to the natural ^umnon of disrepute ; 
though something likewise may be supposed 
to be contributiMl by it in point of inttniitj/, 
OD account of the eertainly which it gives to 
men's opinions of the delinquency of the of- 
fender. Even Ibis mode of proceeding, mild 
•s it may appear, is rapable of various degrees 
of severity, according to the various degrees 
nf publicity that may be given to the lact. 
It may be registered in a written instrument 
lo which few people have scceas ; it may be 
registered in a written instrument to which 
•ny person may have access. It may be no- 
tified by procUmation, by sound of trumpet, 
by beat of drum. Since the invention of 
{irinting, it may be recorded in indelible cha- 
racters, and circulated through the whole 
■tate.' It in obvious, that the discredit re- 
lleeted by this eipedient, must be greater or 
less in point of intensity, as the olTence is 
esteemed more or less disreputable. 

The censure which in the taw is pro- 
nounced in )(eneral terms upon such un- 
"I persons aa may chance to become 
era, may, upon conviction, by the as. 
e of the executive power, be brought 

i &ome to, and personally levelled at any in- 

[ Avidual offender. And this may be done in 
^ or lesi public, and either in 

' ik settled form of words, or with more lati- 
^ in a speech ad Ubitam, to be delivered 

J by the judge-t 

I But the severest expedient fat uiflicting 
labmy is that which consists in the applying 

I of some political punishment, which, by its 

f influence on the imaginaljons of mankind, is 
n possession of the power of producing thin 
effect. This leads us to inquire into the 
^Berent measures of infiuny that stand tiatu- 



* In certain oilences against Che police, — for 
Oinee, in lelluig bread by ihorlweight, — it » 
L an unoommDn thing, vhereihe degree of 
inquency appean lo be eontUciable, for the 
I Bugistrale lo threaun the oR^der, 
the next conviction he shall be advaniBed 
iwwspapen. Such a punishmenl si 






lookn] upon as 
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<e than the line i[ 



the punishmenl ia ea|utal| n ll 






rally annexed to the several modesofpumdi- 
ment ; and in the course of this inquiry vk 
sh^l Rnd reason to distinguish certain punisb- 
ments Aom the rest, by the speeial epithet of 
infamous. 

A certain degree of infiuny or dtstepute, 
we have already remarked, is what nece 
aarily attends on every kbd of political pi 
nishment. But there are some that reflect 
much larger portion of intamy than otbera.fl 
These, therefore, it it plain, are the « 
ones which can be stated properly by tl 

Upon looking over the list of pumshmenM^ 
wc ibjill find that it is to those which eoi 
under the name of corporal punishments tl 
this property of reflecting an extraordinr 
de^ee of i^amy is almost exclusively o 
fined. Pecuniary punishments, which Sfett 

gree of infamy than any other, unless it 
quasi-pecuniary punishments; which in 
respect, as in most others, are pretty miM! 
upon a par with pecuniary. Next to tiiei _ 
come the several modes of conlinementK 
among which, if there be any diflereiioe,^ 
qaaii imprisonment and local interdietioit' j 
seem the mildest in this respect; next to"^ 
them, banishment and imprisonment the se- 
verest. Of speafic rcsttainta and active pu- 
nishments at large, they are so various, thm 
it is not easy to give on account. In gener^ 
they seem to be on a footing with those 
puiushments that are mildest in this respect. 
unless where, by means of analogy, they Kr« 
so contrived as to reflect and a^ravate In a 
peculiar manner the in&my of the oHeDccI' 
The same account may be given of all the' 
other kinds of forfeiture. . 

With regard to corporal punishmenta diorC'J 
of death, there is no pnnialunent of this cL ~ 
but is understood to carry with it a very hi 
degree of infamy. The degree of it, boW** 
ever, is not by any means in proportion n 
the organieal pain or inconveniences that an '^ 
respectively attendant upon those f 
ments. On the contrary, if there be tnfi 
diflerence. it seems as if the less the quaOa j 
tily is which a punishment imparts, of tboM* 
or any other kind of inconveniences, I' 
greater is the quantity which it imports 



- Aware of tliis ctrcunuianee, the Bo 
lawyers have taken a diilioetion between the (a- 
Jamia firii uvd the infimia Jurii — the luwral 
inTuny TCBDlilne from the offence, and the artifi- 
cial infamy prudueed dirough the mean* of the 
punishment by the Uw. See Ueincce. Klementa 
Jul. CiviL Pand. L 3, tit. S, gSMI, vheseeapla- 
nallnn. however, ia not very predae. 

II Such as the oblieaiian to aik pardon — an 
insunce of active punuhmenti ihe [ollMarinB la 
carry on an employment vhich the offcodei ha* 
lercisedfraudulEntly— an Instance nfreatrictlve 
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fobpeiture of reputation. 

may b«, that sin 



iil 



mbmy. The ressoi 
DHUiUest the jiiinixlii 
■igned to produce suffering in some ivay or 
other, the leu it leems odcuUtcil to proilure 
in any other way, the more manifeBt it is that 
it wai fbrfhii puipose it wu made ehoice of. 
Accordingly, in rei^d to jiunisbmenta to 
•nbifb the hi|;hest degreee of intaoiy are un- 
dentood la be anriPied. one can scarcely find 
any other Hoffering which they produce. This 
ia theesK with several speriea of Inuiaient 
diublementi «iieh aa the puniBhmentii of the 
atocka, the pillory, and the carcw: and with 
Mveral aperies of transient aa well as of 
perpetual disfigurement; such as i^omi- 
nioui dresses and stigmatization. According- 
ly. the«e modei of punishment are all of them 
wgarded ai ni^ither more nor less Ihan so 
nany ways of indicting infamy. Infemy ihus 
produced' by corporal punishments, may be 
ftyted corporal ignominy or infamy. 

Accnrding as the corporal punishment that 
it made chdce of, for the mke of producing 
the infamy, is temporary or perpetual, iEih 
infamy itoelf mav be distiiipiished into tem- 
porary and indelible. Thus the inlimy pro- 
duced by the stocks, the pillory, and the 
(trema, is but temporary ; that which is pro- 
duc«d by an indelible stigma is perpetual. 
Not bol that any kind of infismy. howsoever 
inOicted or eontracted, may chance to prove 
perpetual ; since the idea of the offence, or, 
what comes to the same thing, of the pu- 
idshBieal. mav very well chance to remain 
Bore or less fresh in men's minds to the end 
of the delinquent's life: but when it is pro- 
duced by an indelible stigma, it cannot do 
olheryrise than continue so long as the 
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ler, so great as what is produced by Blig. 
intiiation, because it does not of itself, tiku 
that galling punishment, make known the 
guilt of the delinquent to strangera «t thi- 
first glance. 

Nearly allied to corporal infamy are two 
other spcdes of in&my, which, as they derive 
their influence altogether from that which is 
Eied by corporal infamy, may be slyled 
quasi-corporal. The one is infliiHed by an 
application inadf, instead of to a man's body, 
ime objed, the idea of which, by tliv 
iple of assodation, has the effect of sug- 
gesting to the imagination Ibe idea of » pu- 
nishment applied actually to the body itself. 
This, inasmuch as il operates by the force of 
lymbols or emblems, may be styled htmboli- 
al or emblematical corporal infamy.* The 
other is inflicted by a punishment applied, 
indeed, to the body, but not till after it has 
ceased (o be susceptible of punisbmenl^l 
mean, not till afier death : this may be styleit 
potlhumoui or post-obitory corporal infamy.f 
To the head of forfeiture of reputation, 
must be referred a forfeilure of a very par- 
ticular kind — forfeiture of rredibitity ; that 
is, in effect, forfeilure of so much of a man*s 
reputation as depends upon the opinion of his 
veracity. The effect of this punishment (as 
far as it can be carried into effect) ia to cause 
people to bestow on the delinquent that share 
of ill-will which they are naturally disposed 
to bear to a man whose word they look upon' 
as not being to be depended upon for true. 

This punishment is ■ remarkable instance 
of the empire attempled, and not unsuceess- 
llilly, to be exercised by the political magistnite 
over the moral sanction. Application is made 



soever he )[Ovs, and how long 
be bears about him (he evidence of his guilt. 
Mutilation and the severer kinds of simple 
dictive punishments, discolourment, disfi- 
gnrement, and disablement, are all attended 
likewise with ■ verv intense dcRree of in- 
bmy : that is, in as &r as the effects pro- 
duced by them are known to be produced on 
purpose in the wav of punishment. But with 
Tt^rA to many o'f the sorts of punishment 
that romr under the three latter heads, as 
the effect! of them are. upon the fiice of 
them, no oilier than might have been pro- 
duced by acddcnl, they arc therefore the less 
certan of produdng the effect of infamy. 
The infiuny produced by these punishments 
». in point of duration, of a mined nature, 
as it were, between temporary and perpe- 
tttal. At the time of lheeKeculion.it stands 
upon a par in this respect ivith the pillory or 
the stocks, with whipping or any other kind 
of «mple afflictive punbhments: after that 
time. It is greater than what is produced by 
any of these punishments, because the vim ble 
■*" cootinue: it ii not, bow- 



" Among Ihe ancient Persians, in some 
when the criminal was of high rank, insK 
whippina ihe man himself, it >ra» the cujt 
whip hi) dothta. To this head may also 
fcTTcd the custom which prevails in Franc 

other nsiions upon tht ' -' ~- 

criminals In eifl^-y. ' 
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The feigned punii 
mtiiciEO on the effigy is comnii ' " 
the wroe that would have beet 
upon the man's perion for ihe sa 
it ii usual, I believe, to emplajr this pi 
where the delinquent is fcrthcoining. 

In Portugal, several of the Demons who were 
conctmed in the attempt upon ihi late king's life 
were punished in ihis manner. 

f To this bead may be referred a part of the 
punishment in use in Kngland for high Irea- 
lon, aceoniing to the common law : the taking . 
out and burning of the entnuli, the cutting ofl* 
the head, aud Sie dividing Ibe body into four 
quanen, which are disposed of at the King's 
Sleasur^ 2 ll^wkin., ioT 

By an English statute, incases of murder, Ihe 
judge is ouoined to order the bodi (after (he 
criminal has been put to death by hanging) to 
be publicly dissected, and is empowered loanlcr 
it to be hung in chains, at the phraie is ; which 
is pactitcd by impending It from a gibbet in u 
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to tbeciccuton of ihM Mnction, that », ihe 
public at large, (o bfatow on tha delinquent 
not so mach of their disesteem in generiU, 
nor yet go much of their diBestcem u th«y 
are ditposed to annex to «onie particular of- 
fence of which be has been found guilty, but 
•ucb a ihare ai they are disposed to annex 
to another ofTenre of nhieh be hai not been 
proved Kullty, and which, unleu by accident, 
has no connexion with that of which be bu 
■clually been proved guilty. 

The method. Coo, whicb it taken to inflict 
diii puniahment, i« equally remarkable. It 
b indicted, not by any restraint Or other pu- 
niihinenc applied to the delinquent, but by ■ 
restraint laid upon another peruin — a judge ; 
or by an inconvenience which may be of any 
kind whauoever, thrown (ai the case may 
require) upon any person whatsoever. The 
judge is forbidden to interrogate him, or to 
ponnit htui to be interroguted as a witness 
I IB uiy cause, ai also to pay any regard, on 
[ njiueh occa^on, to any instrument purporl- 
Sug to contain his written attestation. Thr 
party who may have stood in need of bis 
evidence, for the preservation of his life, li. 
berty, or fortune ; or the public, who may 
have stood in need of it to warrant Ihe pu- 
nishment, and guatd itself ngsinst the enter- 
prises of another, perhaps more atroeious, 
criminal, are precluded from that benelit. 
I know not of any instance in which il 
absolutely clear that a man has been made 
.cur this stngular kind of fotfviturein the 
I •zpreiitvien'of punishment. In all the cases 
I In which it fans been adopted, it is not itn. 
*• possible but that the restraint which it imports 
nay have been imposed in no other view than 
that of improving the rules of evidence, and 
fuiding the judge against error in his decision 
upon the questions of fact brought before 

Be this OS it Disy, it is certain that in the 
r&iglish law it stands aiuiexed, in many in. 
:es, to offences which have not the re- 
W wotest connexion with the veracity or men- 
1 <hdty of the offender." 

To this head also must be referred the 
punishment of forfeiture of rank, otherwise 
entitled degradation. For the purpose of 
understanding this modification of ignomi- 
nious punishment, reputation must be dis- 
tinguished into natural or ordiaaiy. and iac- 

* FeriuMance, to hich (reason, or the adhe- 
rence (0 Ihe unsuccculul aide b a competition 
fn Ihe Crown I to homicide committed in re- 
^'"Kh on a sudden quarrel, or in Ihe couree of 
a duel, by onuenC : to rape, and other iiregula. 
lilies of die venereai appetite. This, however, 
seenii to proceed not so much from design as 

law; and is one of the many absurd and mis. 
cbicvous conicquences that follaw fnini Ihe 
lumping lOKelher oHencei uf ijie most hclcro- 
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titious ot extraordinary. By natural ahv* 
of reputation and good-will, I mean thai 
which each man possesses in virtue of hhi 
own personal conduct and behaviour i by 
factitious, I mean that extraordiiuu^ share ot 
these possessions which, independently of • 
man's personal conduct, is bestowed on T " 
by the institution and contrivance of the 

This kind of factitious reputation is 
monly annexed to oflice or employment 
it sometimes exists by itself. This i 
case, for instance, in England, with the 
of gentlemen, esquire, knight, and barooet, 
and the ranks derived from aotdemioal de- 
grees. 

Rank may be conferred either by custom 
or by authority. When derived firom cUBlom, 
it is annexed cither to Gunily or to occupa- 
tion : when derived from authority, it is aa- 
nexcd to ihe person. But whether it were 
conferred by authority or no. it is in lbs 
power of authority to diminish the reputatian 
belonging to it, if not wholly lo take it awajr. 
A sentence of a judge, degrading a man frma 

not to have been bom of a lather that was a 
genlleman, but it may divest him ofu greater 
or lets share of that respect which men weta 
disposed before to pay him on that account. 
As to the mode of inflicting degradation, 
it may be inHicled by any process that servea 
to express the will of the magistrate, that 
the delinquent be no longer conridered aa 
possessing the rank in question, with Or 
without corporal ignominy. 

Degradation, did il answer precisely toUie 
delinition given of it. when it is styled for- 
feiture of rank, should take away (roin a man 
Chat precise quantity of reputation, and eoD- 
sequently of good ofGces, and consequently 
of happiness, for which he stands intlebted 
to his rank. But as these quantities are in- 
cspable of being measured, or even estimated 
with any tolerable degree of exactness, the 
punishment of degradation can never with 
sny certainty be made to answer precisely lo 
inch definition. It seems probable, that « 
nan who has once been possessed of a eer- 
ain rank, can never be totally deprived of 
all the reputation, respect, and good office* 
that are commonly rendered to that rank : 
the imaginations of mankind are too stubborn 
to yield instant and perfect obedience 10 the 
nod of power. It seems probable, notwritlt- 
standing, that the condition of a man who ha* 
undergone a degradation of rank, is thereby 
commonly rendered worse upon [he whole 
than if he had never been possessed of it ; 
because, in general, simply not lo possets, ia 
> bad as. having possessed, to lose. To 
with more precisian, it should seem 
Chat the chanicteriilic pain of the moral 




under liie name of fetoniea. tion produced by such a punishment, ii in 
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geoecti mare tbui equivalent to the turn o 
lueh of the cuubJ benefitit of that wnctioi 
M» the puniahment fiiils to 

It ii eonnnon enough to ipeik of a total 
io%* of reputation ; and some j urigts apeak of 
audi a liM8 as if it eould easily he, and were 
frequently incurred. But siich s notion i<i not 
compatible with any precise idea of the im- 
. To understand thii, il will 

average or mean quantity of reputation equal 

tation may be reekoned on one side, and of 
bad reputation on the otbur. This mean 
quantity of rpputalion, or good- wilt, eall that 
whicb any given member of ibe eommunity 
maybe deemed to posaeas. who has no rank, 
and who either bas neither merits nor de- 
merita. if aucb a human being be cancel va 
or rather, whose merits stand eiactly upl 
lerel wilb bit demerits. All above tbi» i 
rage quantity may be styled good rcputat. 
ail btloiB it bad reputation. In one sei 
Iben, a total forfeiture of reputation should 
eonaiit of nothing more than a total forfe 
ture of good reputation, asthusdelined. Now 
then, according to tbis account of Ibe matter, 
a total forfeiture of reputation would be no- 
thing more than what is very possible, and 
indeed must be very frequent. But it is ptaJn 
that this it not wiiat the jurisli>, nor indeed 
what persons in general, in speaking of a 
total forfeiture of reputation, have in vieiv. 
for all that tills would amount to, would be 
the reducing the delinquent to a level with 
a man of ordinary merit and condition : it 
would not put hia reputation upon so low a 
footing as that to which a man of ordinary 
Dierit and reputation would be reduted by 
the slightest instance of moral or political 
delinquency. What they have in vk-w is the 
ac<|uiaition, if one may so term it, of a cer- 
tain ihare of ill reputation, the quantity of 
which they view in a conliiEed manner, as if 
it were determinate, and coniiited of all the 
ill reputation a man could possibly acquire. 
Bat thi(, it ia plun, it never can do, at leaat 
in the caaes (o which they apply it. Far they 
■peak of aucb an event as if it could be, and 
commonly were, the effect of a single instance 
of delinquency; far instance, a robbery or 
ardinary murder. This, it it plain, it can 
never h«, unless it should be maintained that 
an act of parridde, for example, would not 
make a man worse looked upon than he was 
bctbre, afler having committed only a rob- 
bery or ordinary murder. It is plain that the 
maximum of bad, as well as that of good re- 
putartion, is an infinite quantity, and that in 
this sense there is no such thing within the 
iphere of real life as a total forfeiture of re- 
|«t(tion. 



The inRiction of ii^ominious punishment 
is an appeal to the tribunal of the public^ an 
invitation to the people to treat the offeniler 
with contempt, to withdraw from him their 
esteem. It is (to speak in figurative lan- 
guage) ■ bill drawn upon the people for an 
much of their ill-will as they shall think pro. 
per to bestow. If they look upon him in a 
lesi favourable light than they would other- 
wise, the draft h honoured : if they do not, 
it is protested, and the cbar^ie is very apt to 
All upon the drawer. Ignominious punish- 
ments are like those engines which are apt 
to recoil, and often wound the hand that un- 
adroitly uses them. 

But if skilfully managed, what Important 
services may they not be made to render ! 
The le^slalor. by calling in to bis aid, and 
trusting to the moral sanction, increases its 
power and the eitent of its influence : and 
when he decbu-cs that the loa of honour is 
to be considered as a severe punishment, he 
gives to it in the eyes of every man an addi- 
tional value.* 

1. This species of punishment, so far as it 
goes, is not without some commodious pro- 
perties : it is variable in quantity, from the 
paternal admonition of the judge, to a high 
degree of infamy. Accompanied with mora 
or less publicity, with various circumstances 
of disgrace and humiliation, the legislator 
may proportion the punishment to the ma- 
lignity of the offence, and adapt it to the 
various circumstancei of age, rank, sex, and 
profession. Every station in life will, for 
this purpose, afford facilities that are pecu- 
liar to it, and in particular the military. 

In point of variability, punishments of this 
kind have an advantage over every other 
mode of punishment. This qo^ly is desi- 
rable in a mode of punishment, that it may 
be capable of being made to bear a due pro- 
portion to every offence to which it is an- 
nexed. With regard to all other kinils of 
puniBhmenIs that are constituted solely by 
the law, the proportion must be settled by 
[he law I whereas this mode has a tendency 
to fall into that proportion of itKlf. The 
magistrate pronounces — the people execute. 
The people, that is, as many of the people 
as think proper: they execute It. that is, in 
whatever proportion they think proper. The 
malignity towards the delinquent is in ge- 
neral proportionate to the m^ignaney of his 
olTence. It is not, however, bhe carpora, 
punishment, capable of being universally ap- 
plied to all otTences. In many eases, an of- 
fence may he proilueliveof real mischief, but 
mischief which the people, the executioner) 
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aftliftBafcif pMMhMCBt. vt not qualified 
M liiuJiii Ob (kk pari at the lubject wv 
ihd kn« acoBOB ta ipak (urtfaer pte- 

X. b point of tirmplariht, thi) mode of 
J iiiitlii - cannot be eirelled. (VluKever it 
iclht a amn HiSen br the publication of his 
«4<M». vheiher by riegradation or by being 
MlijrTt to ignocDuiiaus eipocure. it is evi- 
dnrt that he cuflen it from tbe itifwiiy ai- 
rbed to bis character under the unction of 
the bfiilator. 

S. In point of /mgalily, it i« idvuittgeoui 
enuuprb. Tbe misrhief appiehended from the 
ill-will annexed to a tUsreptitable act. bean, 
1 tiippne. at least u bi|;h a ratio to tbe 
emitual imarhier, a* tlie miachief appre- 
hended from any other mode of puniBlimenl 
doe* lo the eventual. 

4. In pmnt of poputarilti it cannot be ex- 
eelled. For what objection can the people 
have lo a man't beinR puniilied in this man- 
ner, when all that i> done to him ia the giving 
them notice that within the bounds which 
the taw allowi. they tbcmBelvea may puniifa 
bim a* they please — when they tbemselvei 

5. They are remistihti. An erroneoui aen- 
teneo may be annulled. A greater degree of 
notoriety may be given to the juatifintion, 
than accompanied tbe condemnation. The 
■tain that had been thui affiled on hii cha^ 
racter will not only be completely effaced, 
bat the luppOM'd olfender, from the iinjutt 

on that he will have undergone, will 
twcome a general object of aympathy, and 
npccially (o Ihoie who have been 
" ' 'n inflirting the puniihment, 
nnat is more, even though justly inflicted, 
the patient, by the itimulus be will have re- 
(lilvod, maybe e>ei(edtoexcrtioni 
|h« Mteem be ha* loit. and to earn Trcsh ho- 
. tu hide hit disgrace. In the army it 
■ happened that whole bodies of troops, 
«t halins been ttigmalLied by their officers, 
haie atoned for (heir aSence by distinguished 
r, and have received the highest 
. . Li at' boiiour. 

TUt advantage i« not poiseased by igno- 
jiialMitcrpordfpuniihmenu: the stain that 
lk^lMV« la indelible i and unlcsi the patient 
M^triataiUlBMlf, hii luit reputation is: 




d the properties that be- 
ts uf lhi« kind, we proceed 
_._.• a ditnenlty which arises in their 
loatlMt. aiul which ia pcrul 
hyiaktor rannot at pleasu 
livMi tftiivt of oflcnre the degri_ ,. 
X tkal h* may be d«sirau* of affixing 
11m»« an aome claucs of oflenrei 
'MrtaMHtal to the country, such, fur 
, \ *a Section briber* and smuggling. 
» t>u»laUn| of whicb the legiilator baa 



isofn 



essing the great bulk of the 
aple into the service. Upon o<her p<nnli. 
! popular sentiments arc in direct oppooition 
tboie of the legislature: there are others, 
which they are wavering, neutral, or too 
feeble toservehis purpose. The case of duel- 
ling may serve as an example. 

" So far," >ay« Rouiseau, ■' is the cenao- 
rial tribunal from leading the public o[anion, 
it follows it ; and when it departs from it, it* 
dedsiont are vain and nuea'or;."* 

Be it so: but what followi from this! I* 
It that the legislator is to be the alave of tlw 
most mischievous and erroneous popular do- 
tioni? No: this would be to quit tbe helm, 
while the resB»l was lurrouiided with rockl. 
Ilia greatest difficulty will consist in con- 
ciliating the public opinion, in correcting it 
when erroneous, and in giving it that bent 
which sbali be moit favourable to produce 
obedience to his mandates. 

The legislator is in an eminent degree pos- 
aesaed of ihe meani of guiding public opinion. 
Tbe power with whidi he ii invested givei 
to his instructions, whenever he may be- 
Btow them, tar gtenter weight than would be 
attributed to them if Hilling from a private 
individual. The public, generally speaking, 
preaumea that the Government has at it* 
command, more completely than any private 
man, the requisite sources of information. It 
i* presumed aleo, that in the great miuority 
of case* it* intereit it the same with that (if 
the people, and that it is unlnasBed by per- 
aunal imereit, which ia ao apt to misguide the 
iduals. If things go on un- 
prospcrously, the responsible agents become 
subject to tbe animadversion of the public ; 
if protperousl)', they have the credit and the 
advantage. Of Ihia, people in general haie 
a confused notion, and it ii the graund of 
their confrdence. 

In extirpating prejudicea that appear to 
him to be miachievuus, the legislator hot the 
of Uying the axe to the toot of tbe 
evil. He tnay form itutitulioni whidi, with- 
out inculcating ducirinea in direct repugnance 
to received opinions, may indirectly attack 
them. Inalead of planting against them a 
battery, he may sink a mine beneath tlxan, 
the effect of which will be inlaUible. 

The legialator is clothed not only with 
political, but with moral power. It is what 
i* commonly expreued by the words con- 
nderation, respect, con£denc«. There ara 

such instrumcnu, the moat important cffeeia 
have been produced. 

A certain degree of infamy, it is obviaul. 
must naturally result upon a conviction for 
any offence which the community are accus- 
tomed to mark with their displeaiure : thus 
much results from the bare conviction, in- 

" Cvnlral Social, liv. i>, e. 7- 
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dwd frum the bare detection, without nny 
«i|iriHS dcngoation of the nin^innte. The 
only way. iheielore, in which the nugistrate 
GUI pwodatc any Hdiliiionfil degree of infdmy 
— I meui all (long pure and funpte iDbmy — 
i* by Caking extraordinary measum to make 
poUic tlie &ct of the offence. In this way 
il a only in point of tilml that the magie- 
tiale add* to the artual pottion of iniiudy 
that flows firom the offence. 

Id point of intcnuty. there it but one way 
in whjcb tl-e law can malribule an)ibing io 
the infliction of simple intsmy. Thit u by 
bestowing on the act in question some oppro- 
brious appellation — ume epithet, calculated 
to ezpriai ill-will or contempt on the part of 
bitn who utet it. Thus, a legislator of au- 
«iem Rome [in a passage of Livy, quoted by 
the Author of Prindplee of Penal Law,*) 
after detcribiiig a particular mode of ofleoce, 
i* (aid to have done nothing more towards 
puniahing it, than by i ubjoining these woidi, 
in^DU /atlura. Here the legislator begins 
the long of obloquy, expecting that the people 
irill fdlow in chorus. The delinquent ii to 
be pelted with invectiTes, and the legislator 
bepns and casts the fint stone. 

But when the object of the legislator is to 
Modliate the public opinion, and especially 
when that opinion is oppo^le to the one he 
would establish, he must address himself to 
their reason. 

I hope it will not be supposed thut, under 
the name of riafoMs, I have here in view 
those ediisions of legislative babbling — those 
old-womanish aphorisms, mocking the dis- 
cemmentof the people, degrading the dignity 
«f tlw legislature, which stuff upanddi^ace 
' 'esof ourstatule-boolta: "Where- 
n found iuconveiiient — Whereas 
Jiieb have arisen," — as if it were 
a legislator should prohibit a 
e which he did nut think " inconve- 

," which he did xol think " mischievous," 

ntd as if, without his saying as much, the 
people would nut give him credit for wishing 
that it might be believed he thought it. 

Of what sort, then, should the reasons be, 
wlddi the legislator ought to ecnploy to back 
and justify an epithet of reproach ? They 
tboidd he such as may serve to indicate the 
porlica^ way in which the practice in ques- 
tion is thought liable to do mischief; and by 
Ihait tneans point out the analogy there is 
between that practice, and those other pnic- 
ticea, more obriously, but perhaps not more 
intenaely mischievous, to which the people 
are already dinpoied to onnci their disappro- 
bation. Sucli reasons, if reasons are to he 
^veo, should be simple and significant, that 
tbey inay inttrui-t — energetic, that they may 
ttrike — abort, tint they may be remembered. 

• P. S9U, Istedii. 



Take the following «a sn example in lli« 
use of smuggling; — HTioaitvtr drali wtth 
Mupjitr*. Ill hii* be w/oiuki. Be icho btyi 
nrualomed gooiU, difittiU the public of Me 
alue of ikt duty. Bf Ata ihe publie pant 
iffa-i at »ach oi >/ he had itoln the hdw 
-inn out of (Ac public treatuiy. He irAo dc- 
fraudt tit public purse, defmndi evtiy aeai- 
bereftheammniitf.^ 

Aa the legislator may lay the hand of re- 
proach upon him who counteracts the pur- 
poses of the law, so may he take it off from 
him who fora-arJs them. Such is the in- 
fornier^a sort uf man on whose name the 
short-sigh led neis and prejudice of the people, 
inflamed by the laws themselves, have most 
undeservedly cast anodiuii). The informer's 
law might be pretoced in the following man- 

/( IS the artifict of bad nea to tetk to draw 
coHtempI upon ihem aho, iy eieailin!/ the 
lawi, would be a check upon their a 
If lilt laip it just, a» il ought to be, the in- 

et. /» 

proportion lU a «ua loves hit eenHtn/, he rill 
be actice in britgitg to justice all Ihote who, 
ly the breach oflheiaws, entrenchum itM pro- 
sprrity. 

It will be remarked, that in this new part 
of the law — b this strug 
agninst the errors of the n 
there is work fur the dramatist as well as ibe 
legisUtor. or else, that the politician should 
add somewhat of the spirit of the dramatist 
to all the inlbrmalion of the lawyer. Thus 
wrote the legi&kttors of ancient days — men 
who spoke the significant and enchanting 
language of Ancient Greece, Poetry was 
invited to the ud of law. No man had ever 
yet thought of addressing the people in the 
barbarous langua^'C that djsfn^ces our sla- 
tutt-book, wberu the will of the legislator 
is drowned in a sea of words. Habited in a 
Gothic accoutrement of antiquated phrases, 
useless repetitions, incomplete spedilcationB, 
entangled and never-ending sentences, he 
may merely, from incomprehensibility, inspire 

f I say the public puise — I do not say the 
public simply. Far from ijie pen of the legisla- 
tor be that stale sophistry of uecliiming man. 
liters, which couiisis m giving to one ipecies at 
miibebaviour the name and reproach of another 
speciei of a higher dais, confounding in men's 
mindi the characten of vice and virtue. Pure 
tnm all taint of falsehood should the legitUlor 
keep his pen; nor think to promote the cause of 
uliliir and truth by meani which only tyranny 
and Imposture can stand in need of. In what I 
have said above, there is nothing but what is 
rigorously and limplT true. But il were not 
true to say that a thelt upon the public vere as 
mischievous as a iheft upon an individual : from 
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liahnieiil, why the ■rbitcrs 
o[ our Iile aiid of our property, instead of 
duporting theDiselres in this grotesque and 
mbjecl gwb, eumot pipn-ss thrmwlvca with 
devnesB, with dignity, and with prediion : 
the best lawn would be disfigured if clotbed 
in such language. 

" In amoderate and virtuous government," 
■ayian elegant and admired writer. " the idea 
of ibame will (bllow the finger of law." 

Tea. so as his lin^r be not so employed 
as to eonncerart and irritate the determined 
affections of the people. He goes on and 
taya, " Whatever spedeB of punishment is 
painted out as infamous, will have the effect 
of infamy." True, whatever is appointed hy 
the legislator as a maj'k to signify his having 
annexed hia disapprobation tu any particu- 
lar mode of nondofft, will have this effect : it 
will make the people sensible that be wishes 
to he ihoapht to lUsapprove of that mode of 
conduct; in most coses, that he does really 
dis^ptove of it. But to say, that whatever 
the legislature professes to ditapprove of, the 
people will disapprove of too, i*, I doubt, go- 
ing a degree too lar. 

We may direct his attention to an instanec 
of an offence which, under as moderate and 
virtuous ■ government, I dare believe (all 

Etejudicel apart,) as ever yet existed, laws 
Bve rendered penal, magistrates have en- 
deavoured to render infamous, by a punish- 
ment which in general marks the patient with 
inbmy, but which no laws, no magistrates, 
no punishments, will in this country ever 
render infamous. I mean state-libelling. 

The offence of libelling, as marked out by 
the law as it stands at present, is this : it is 
the publishing, respecting any man, anything 
that he does not lilie. This being the offence 
of libelling in general, the offence of slatc- 
Ubelling is the publishjng, respecting a roan 
in power, anything which he does not like. 

A libel is either criminalice Or Biluperalive. 
By criminative, [ mean such an one as charges 
a man with having done a specific act (de- 
terminable by time and place,) of the num- 
ber of those that are made puniihablo by law. 
By vitvptraliBt, simply vituperative, I mean 
■ucb an one as, without charging a man with 
any specifie fiiet, does no more than intimate, 
in terms more or less fordble, the disappro- 
bation in which the libeller holds the general 
conduct or choractcf of the party libelled. 
Such are all those epithets of vague reproach, 
— liar, fool, knave, wicked profligate, aban- 
doned man, and so forth % together nitb all 
those compositionB which, in the compass of a 
line, orof a volume, intimate the same thing. 
A criminative libel, therefore, a one thing : 
a vituperative is another. The law knows 
not of these terms; but it acknowledges the 
diflinetion tbeyare h«re intended to express. 



lese two, a libel of the 
mits. we may observe, of another 
ore confined and determinate deEni- 
vituperative libel will admit of 
other than that which is given abore. 

Now then, so it is, that for a libel sin 
vituperative, ogunst a private person, the 
will nut let a man be punished by wha 
called an action to the profit of tbe 
unless it be luidcr particular eircumsl 
which it is not here the pUce to dwell ui 
But by imprisonment, or to the profit of 
crown, by what is called an indictment, 
more espedally what is called an Informat' 
it will let him be punished at the capi 
(for no rules are or can be laid down ' 
discretion) — at the caprice. I say, and tan>^ 
of the judges. For a libel of tbe criminative 
kind, against a private person, the law will 
not let a man be punished, if the libeller can 
prove hie charge to be a true one. But for 
a libel against a man in power, criminative 
or vituperative, true or false, moderate or 
immoderate, it makes a man punishable at 
all events, ivithout distinction. If it be true, 
it is so much the worse : judges, thinking to 
confound reasoning by paradox, have 
scrupled to hazard this atrocious absui 
The judges of antiquity broorhed it longi 
succeeding judges have adhered ' 
sent judges, whose discernment 
have detected it — present judges, as if . 
down by the irresistible weight of aulhoril 
recognise it, and it triumphs to this hour. _ 
Tbis being tbe case, he who blames ttf 
proceedings of a man in power, justly ot 
unjustly, is a libc11i:r : the more justly, the 
worse libeller. But for blaming the proceed- 
ings of men in power, and as they think justly, 
never will (he people of this country loot 
upon a man as infamous. Lawyers may ~ 
rangue, juries may convict ; but neither '* 
juries, nor evtn those lawyers, will 
hearts look upon him as inliimous.* 

Tbe practical conclusion resulting from tbis 
is, (hat the legislator ought never directly tu 
appow the public opinion by his measures, 
by endeavouring to fix a stain of ignominy 
upon an act of tbe description of those in 
question, which are equally liable to originate 

■ In 17S8, Dr. Shebbiare, wMfalloricd" for 
writing a lil>el against tbe then King, uni5er a 
Whig idministiiition. He stood In triumph: 
the people entertained him with applause; At 
■notlier time. J. Willinnu boakselfer, was pU- 
loiicd for publishing a libel oiiainu his M^caty 
Oeorge the Third, under an administratien 
cliarged with Torf ism : the people made a col- 
lection For him. Atanothertime. W. Beckford, 
Lord Slayor ofliondon, replied extcmpare. in 
an uiiprecedentfd and alTrontlve unanner, to a 
speech ttotn the throne : the eidims put up his 




'io2l ^ 




PECUNIARY FORFEITURES. 



*87 



I 
I 



But it IB nol los true. Uint in > very 
tfn«ive cIms of aart, m ttgvnienl ■ddrMSfd 
tu the imilentandinfa and tentiineals of tbe 
propio, wDuld. if properljr appUed, have aome 
mnnidemble eOVpt, «s well as an argnmeat 
Hddretsi^d lo their fean, If he thougbt tbe 
eiperiment worth tryiDg, tbe lei^Rlator mi^'bt 
do BOmethinf by the opinion of hi» probity 
and his wiadom, and not be forced to do 
everything by tbe terror of hi» power. Aa 
he creates the political «aaction. ao he might 
lead the moral. Tbe people, even in this 
country, are by no means il]-dispa«ed to ima- 
gine great knowledge where tbey behold great 
poorer. A tew kind wordi, >uch as tbe heart 
of a good legislator will fiimish without effort, 
will, if tbe «ubstAnce of the law be not at 
tarianec with tbem, be enough to diapoK the 
people to be niit uncharitable in tbeir opinion 
of hi* benevolence. 

Not that the legialator in our Aajt, and in 
those couDtriea which, on the subject of go- 
vernment, one has principally in view, ought 
lo expect to possess altogether the same in- 
Huence over the moral unction as wat exer- 
dsed by the legishtorB of such imall states 
as those of Greece and Italy in the firtt 
dawnings of toeiety. The mott prominent 
reason of this difference Is, that in monarcbi- 
eal pivemments it is birth, and not any per- 
■ond quolifiralianH. that fit a man in this 
office. It is rare that the person in whose 
name Inws are issued, is tbe person who it 
believed to make them. It is one thing to 
make laws, and another to touch them with 

The Catherines and Gustavusen govern, 
and are seen to do so. Other princes are 
either openly governi-d, or, locking up their 
bosoms flam the people, reign as it were by 
■iealtb. 

In ■ mixed government like our's, where 
tbe Mveringn is a body, he has do personal 
ebaracter. He shows hiniielf lo the people 
only m bis compo^tions, which are all that 
ii known of him. By tbom writings be may 
donbtleugivesomeideaofhii character. But 
u his person is in a manner tictitious and in. 
visible, it is not to be expected that the idea 
of bis character should make <o strong on 
impression upon the imsftination of the peo- 
ple, as if thej had the idea of this or that 
person to connect it with. 

In the small states of Greece, the business 
oT legislation stood upona very ditTercnt foot' 
fng. The Zaleucuses. the Colons, the Ly- 
curguses. were the most popular men in their 
respective states. It was from their popti- 
lority, and nothing else, that tbey derived 
their title. Tbey were philosophers and tnu- 
raUiti, o well aa hjgislMOn: their laws had 



ae much of instruction in them as of coercion . 
aa much of lectures a» of cununimds. The 
respect of I he people had already phiced the 
power of the moral sanction in their hands, 
before they were invened with the means of 
giving direction to the political. MemberB 
of a small state, the people of which lived 
as if they were but one family, they were 
better known lo the whole people for whom 
they made laws, than vrith us a Member or. 
dinarily is by the people of the county he is 
chosen for. 

In those days, men seem lo have been more 
under the government of opinion tluui at pre- 
sent. The word of this or that man, wbom 
they knew and reverenced, would go further 
with tbem than at present. Not that their 
passions, as it should seem, were more obse- 
quious to reason j but their reason wsa more 
obsequious to the reason of a single man. A 
little lemming, or the appearance irfit, gleaned 
from foreign nations, gave a man an advan- 
tage over the rest, wMch no possible supe- 
riority of learning could give a man at present. 
Ipie dixit is an expression that took its rise 
fi-om the blind obsequiousness of the disciples 
of Pythagoras, and not uncharacteristic of tbe 
manner of tiiinking of those who pretended 
to make any use of their thinlting faculty 
throughout andent Greece.' 



CHAPTER IV. 



* Let me be permilleil here m lllustraie what 
has bf en said of the power possissed by aneient 
leglililors, bj a modem eumple, liotrawed 
from wbal to same persons will appear a fHvo- 
loui luhjecl, and «nainly from a ftivoloua per. 
son. The legijUcor in question w— ' 



lejiiiUcar 
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company assembled at thai place during the 
>ea*Dii 1 sovereign arbiler and directnr o? all 
points pertaining lo the custom and edqucUe of 
ihc place, of ibe order in which balls, concerts. 
&e. Wire lo succeed esch other. Bow did he go 
lo work ? " IM inch a liing be dont," said the 
legislator or tiie Bath Assemblies. " Let not 
iiick I thing bt ihint." " Lei luth an Atiemily 
lake plate OHiueli a iaf/: that itbtgia aimihan 
hmr, that fl JlHtih at inch aa hovr,''' Ite. ttc 
Setting aside the eitreme disparity of the Object, 
ihe rEsemblance ii striking between ibeie ordl. 
nan«9 of fashion, and such Uwk nf antiquity as 
have been handed down to us. Tl'^rc weie no 
punishments, properly so called. 'I'lie cutnrany 
assembling met there, confiding in his prudence 
and experience In the concerns he had lo ngu- 
taie, put Into his hands a certain quanuly nf ihe 
power oflht moral sanction, and die public voire 
was ie.-idy lo be luised igiunsi die inflsnon of 
his rules ; and Uwi the weakest ill appeonmee, 
wa-e mutt strictly obeyed. 
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tiire tliat bear the name uf peciininry and 
71/nti-peruniwy : forfeiture of money, and 
what IB eichui^ablc for money. 

A peruniary forfeiture in ineurfed when a 
man is, by > judicial mntenee, compelled (o 
pay ■ Bum of money to another, or. aa it is 
in Home casea called, n fine. 

As to the methods which may be taken by 
Ifae law (0 inflict a punishment of this sort, 
they are as foQaws ;- — 

1. The timplest course is to take a aumof 
money, to the amount in question, out of the 
phyairal posseaeion of the delinquent, and 
transfer it into the physical possesnion of 
the person who is to reed re it ; after which, 
were he to meddle a^ain with the money so 
taken, be would he punished just as if he had 
meddled with any other parcel of money that 
never was in his posseosion. This course can 
only be taken when it happens to hi' known 
that the delinquent has such a suminhiE pos- 
«ession. and where it lies. But this is seldom 

2. The next and more common expedient 
is to take sueh and such a quantity of what 
other corporal effects he may hare in hia 
physical posieasion, as, if sold, will produce 
the sum in question, and to moke tale 
them accordingly, and bestow the prodt 

3. Another expedient is, to make use 
compulfire means to oblige him lo produre 
the «um himself. These means will he either, 
Iff, The subjecting him to a present punish- 
ment, to be taken off as soon ai he hai done 
the thing required; or. 2i^, The threatening 
him with some future punishment, to be ap- 
plied at such or sucb a time, in ease of his not 
having done by (hat time the thing required. 

4. A fourth expedient is, to lake aueb 
property of his, whether in money or other 
effects, or whereof, though the legal right to 
tbelD, or in a certain lenoe the legal poaiMs- 
non of them, is in him, the physical possassiun 
h in other people. As the existence of sucb 
legal ri^ht, and the place where the efiects 
in question are deposited, lu-e circumstances 
that can seldom be known hut by his means, 
this makes it neeesiary to apply compulsion 
to him, to oblige him to give the requisite in- 
formation. 

Of these four expedients, the first and 
second commonly go toother, and are put 
in practice indiscriminately at one and the 
same ope ration. TheoflScerto whomthebuii- 
ness is entrusted, if he finds money enough, 
takes money ; if not, he takes other effects to 
make up the deliciency. The first, then, may, 
in future, be considered as included under the 

In England, the second and the third bave 
both of them been in practice from time iui. 
memorial: not indiscriminately, howei 



lo the punishment hy which the money has 
been exacted. When this punishment has 
been called a fixe, the third method has been 
exclusively employed: when it has been called 
damages, the second and third have bce» 
employed together — not, indeed, in their full 
force, but under certain restrictions, too par- 
ticular to be here insisted on. 

The fourth is comparatively of late inven- 
tion. It WOE first applied to traders by one 
one of the bankrupt laws, and has since been 
extended by the insolvent acts to persons at 
large, where the obligation they are under to 
pay money bears the name of debt. Such is 
the case in many instances where that obliga- 
tion is imposed with a view to punishment. 

§ 2. Pecuniary For/'eifiirca rxamined. 

1. As to the evils produced by a punish- 
ment of this kind, they are all reducible to 
the pain of privation occasioned hy the loss 
of BO much money,* 

2. Pecuniary forfeiture tiliares with penal 
servitude in the striking advantage of being 
eonrerliliU lo pri^l. 

The quantity of profit is not limited in 
this case as in that. This is its peculiar ex- 
cellence i and this it is that adapts it parti- 
cularly lo the purpose of compensation. 

S. In respect of ei/salUi/, it is not less ad. 
vantageous. No punishment ran be made to 
sit more equally than this can be made tosit 
on different individuals; so as the quautum 
of it be proportioned to the means which the 
delinquent has of bearing it. For money 
(that is, the ralJo of n given sum of money 
to the total sum of a man's capital) we have 
already shown to be the most accurate mea- 
sure of the quantity of pun or pleasure a man 
ran be made lo receive. Tbe pleasures which 
two men will be deprived of, by being made 
to lose each a given part (suppose ■ tenth) 
of their respective fortunes, will in tpecie 
perhaps he very different ; hut this does not 
hinder but that, on taking into the account 
quantity on tbe one hand, and actual eipec- 
tntions and probable burthens on the other, 
they may be the same ; (bey will be the same 
as nearly as any two quantities Can be made 

be so by any rule of meaiuring. Ilia from 

money that a man derives the main part 

of hia pleasures ; the only part that lies open 

' estimation. Theaupposition wcarc forced 

follow is, (hat the quantities of pteaaure 
sn are capable of purdiasing with their re- 
spective capitals are respectively equal. This 
supposition is, it must be guppused, itrf 
louse indeed, and inaccurete, because the 
quantity of a man'a capital is lubject to ili- 
bnite ductuationa, and because tliere ia great 
n to suppose that a richer man is apt to 
ppier, upon an average, than a poorer 



according to the name that has been given [ • See Introd. to MorJs and LegisUiion, ch. Xs 
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null. It U, howevct.after all, nclirer tolhc 
truth tfaui any other genenl suppositiontChat 
tor the purpo*e in question oin be made. 

4. In point of Boriabilitg, it ii evident 
lUilhiag nin eirel this mode of punishment, 
OS fu ta it extends, ll commence! at the 
very bottom of the tcole. In ibis respect it 
Laa greatly tbe advantage over corpotal pu- 
■lishmenls, which are alwayi ronipliuted with 
n certain degree of injkmy: while in the in- 
Ktanre nf pecuniary punishments, do other 
intiuny is pcoducisd than what is neceuarily 
nttachfd to the offence. 

5. In respect of frugality. Pecuniary pu- 
nishment, especially when the relative quan- 
tum of it is great, is liable to a diudvanlsge 
which balances in tome degree against the 
advantage wbich it bu of being convertible 
to profit. Along with the delinquent, other 
parlies wbo arc innocent are exposed to auf. 
fer ; to wit, whatever penont were comprised 
within the drclc of bis dependents. This 
sufiering is not the mere pain of sympathy. 
((rounded on the obaervation of his luifering i 
if it were, there would be no rcuon for 
making mentdon of it bb belonging in a mora 
eapediJ manner to the present mode of pu- 
nishment. It is an ori^final pain, produced 
by a consdousnesa of the loss wtucb they 
themselves are likely to beur by the impo- 
verishment of their principal. Thisevil.again, 
is not a mere negative evil ; tbe evil which 
coniiBts in the not being to have tbe comforts 
which, had it not been for bis impoverish- 
ment, they would have had. If it were, there 
could be no more reason for taking it into 
the account on this occusion, than tbe pain 
of lympailiy ; for, whatever it be. it is bn- 
lanced, and that exaclJy, by the pleasure that 
goes to those persons, whosoever tbey be, to 
whose profit the money is applied. The 
pleasure resulting from tbe use of that money 
■s neither diminished nor increased by the 
operation: it only cfaanges bands. Tbe pain, 
then, that is peculiar to thisspeciei of punish- 
ment, is neither more nor less than tbe pain 
of disappointment produced by tbe destruc- 
tion of those expectations wbich the parties 
in question had been accustomed to enter- 
tain, of continuing to participate in the fortune 
of Ihidr principal, in « measure proportioned 
to that in which they bad been accustomed 
(o participate in it. 

6. Ill point of eiempioTitii, it bas nothing 
in particular (o boast of. At the execution of 
it, no spectacle is exhibited : the transfer of 
a sum of money on this account has nothing 
to distinguish it from tbe cue of an ordinary 
paymenL It i) not furnished with any of 
those symbolical belps to eiemplarity which 
belong to most punishments of tbe corporal 
kind. Upon the face of the description, the 
exemplarity it possesses is in proportion to 
tbe quantum of it ; that is, in the ntio of 



the quantum of tbe forfeiture to the rapitDl 
of him whom it is to aSact. 

There is one case, however, in which it i« 
partiruUrly deficient in this article: this is 
when it is laid on under the shape of coats. 
Upon tbe bee of the law, nothing occurs 
tiom whence any adequate idn can be drawn 
of what eventually turns out to be the quan- 
tum of the punishment. 

7. In point of remiMiibilii;/, it is b an emi- 
nent degree advantageous. Under no other 
mode of punishment can reparation be made 
for an unjust sentence with equal faality. 

S. In point of popularitg. this punishment 
exceeds every otber. It is the only one of 
any consequence against which some objec- 
tion or other of tbe popular cast bas not lieen 

9. In p<ant of r/aaalilii, pecuniary forfei- 
tures are susceptible of varieties which may 
have considerable influence on their effects. 

The quantum of such a forfeiture, as in- 
flicted by statute or common law, may be 
either discretionary or indetertninate ; or if 
determinate, it may be either limited or fixed : 
and in either cose, it may be determined 
either absolutely or by reference. In tiic 
bitter case, with regard to tbe standards by 
whieb it is determined, it would manifestly 
be in vain to attempt to set any boundu to 
their variety. The ettcumstances most cuni- 
monly made choice of for this purpose are — 
1, The profit of the offence ; 2. The value of 
tbe thing which is the subject-matter of Ibc 
ofience: 3. Theamount oftheinjury; 4.Thc 
fortune of tbe offender. 

In England, a punishment of this kind is 
known in different cases by different name*. 
which have nothing to do with the nature of 
tbe punishment [that is. of the suffering) it- 
self, nor eisenlially with the manner in which 
it is inflicted. They are taken only from the 
accidental drcunistance of the manner in 
which (he produce of ibe punishment ii dis- 
posed of 

When this produce is given to tbe kint; or 
his grantee, the puniihment being left un- 
limited by tbe legislature, after the quantum 
of it has been settled by a judge, it is railed 
Fine. 

When, after being limited by the legisla- 
ture, it bas been settled by the judge, the 
name employed to denote it by, howsoever 
applied, has commonly been the general term 
of Forfeiture. 

When tbe quanlum of it has been left un- 
limited by the legislature, and the prwluce 
of it given to a party injured by the offem^e, 
tbe punishment is railed Damages. In this 
case, the settling of the quantum has gene- 
rally been committed to a jury. 

§ 3. 0/ Qmui-pecuHiaq/ FvrfiUurei. 
By quuu- pecuniary forbitures, t tmnui the 
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forfeitlirn of anir kind at propertv that is not 
money, but u of such k nature bx admils of 
its being exchanged for moner. 

The enumerBtion of the dtlferent species 
of property belongs more to a tieHtJEie upon 
dvii lavr, tbui to a work upon punithments. 
A« many apeciea of property, ao many ipedea 
of forfeiture. 

The observations we hare nade upon pe- 
cuniary punifthnienta may in general t>e ap- 
plied to quan-pecUDiaty puniihmenta. The 
evil produced by their infliction may be esti- 
niBled according to the pecuniary value lost; 
but there a one exception to be made with 
respect to objects possessing a value in nfiec- 
tion. An equiyalent in money will not rt- 
pieient any of the pleasuri^B attached to theae 
objects. The loss of patrimonial lands, of 
the hooH which hsi passed from father to 
aon iu the nme binily. ought not to be esti- 
mated at the price for which thoie lands or 
that house would sell. 

Puniahmenta of this kind are in general 
more exemplary than pecuniary puniahtnciitB. 
The confiscation of lands, of a manor, for in- 
stance, more visibly bears the marks of a pu- 

number of persons, than a fine of the same 
or of a greater value. The feet of the pos- 
aession is a bet known through all the dis- 
trict — ■ fact of which the rccollec'Jon must 
be recalled by a thousand circum stance i, and 
perpetuated from generation to generation. 

These consideratiotii open a vast Geld fur 
redcction, upon the use of confiscationa of 
territorial properly, especially in the case of 
tho«« equivood crimes called rehelliona or 
dvil wars. They perpetuate recoUeetionB 
which ought to be effaced. We shall rerur 
to this subject when we speak of Puniih- 
menu miipliind.— Book IV. 



CHAPTER V. 



WhiI) the property under coniideration con- 
nils of ■ real tangible entity, a* a house or 
luids, it presents itself under its most umple 
and intelligible shape: but v.'hcn it is of an 
incorporeal nature, it can only he designated 
by abstract terms i and to explain those lermE 
it is necessary to have recourse to those real 
entities from which those fictitious entities 
derive their name and toeir signification. In 
order to explain the nature of any particular 
condition in life, for example that of bus- 
band, it i* necessary to btate the right (in- 
ferred upon him by the law. over the person, 
the property, and the services of an existent 
being — the woman to whom he is married. 
To explain the nature of rani, it is necea- 
aary to explain the rights that it confers — 
the axdusive privilege of using a certain title. 



of being habited in ■ particular manner, of 
being entitled to priority upon certain occa- 
sions ; in abort, to enjoy such honours as are 
attached to the particular rank In question 
So far the effect produced is produced by tha 
operation of the law. As to the honour itself, 
which is the source of their value, it depends 
upon the moral sanction. It is. however, a 
species of property. A man invested with ■ 
certun rank ia entitled to receive from per- 
sons at large uneiigible services, services of 
respect, and which will be generally rendered 
to him in consideration of his rank. 

In respect of offices — public offices — we 
may point out the power possessed by the 
person holdingthem over his subordinates, the 
emoluments that are attached to ihem, and 
the uncxigible servires that may result from 
the possession of them; that is to ray, be- 
nefits resulting from the disposition that may 
be supposed to be felt by penons at large to 
render services to a man placed in an offidal 

By the same process we may explain tho 
nature of all rights; for example, the right 
ofvoting in a parliarapntary election. Every 
person in possession of this right baa the 
privilege of giving a vote, by which he 
influences the choice of the person to be 
vested with a particular apcdes of power. 
The value of this irterest, under the pre- 
sent state of things, consists prindpally in 
giving the elector a certain power over the 
candidate and his friends. An bonest and 
independent exerdse of this right is ■ means 
of acquiring reputation. To generous and 
benevolent minds there also accrues from it 
a pleasure of s\'mpath)', founded on the pros- 
pect of public happiness, that Is to say, upon 
the influence that the choice of a virtuous 
and enlightened candidate may have upon the 
public wet&re. 

The value of a condition in life, of a tight, 
of a privilege, being explained to consul in 
power, profit, and reputation, that is to say, 
the pleaaures resulting from the possession 
of it, we are in poB»es«ion of all the neces- 
sary elements for estimating tbe evil aciTuing 
from their loss. or. in other words, the mag- 
nitude of the punishment occasioned by their 
forfeiture. 

To give an analytical view of all the mo- 
difications of which properly is susceptible, 
and every species of foifeiture to which it 
may be exposed, would be a work of almost 
endless labour. We shall content ourselves 
here with giving a few examples, beginning 

with, ' 
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FORFEITURE OF CONDITION. 



1. The plcuures whjeh »re tbe principul 
polqects in the mititution of marriiige, owy 

be divided into — Isf, Pleasures of sense ; 
aod 2(f, Pleuures prorceding from the per- 
Mptionof an*greeibleobjert, wfaichdepends 
partlj' on the seiues. and partly on the imu- 

2. The innumersble minor pUssures of .ll 
kindi resuitiof; from thoii; ineligible services 
whicb bi'tong to a busband'i authority. NoC- 
wHbiUnding Iheir variety, thej' may be oil 
of them comprised undtr the head of plea- 
UTM of poasetsion. 

3. The pleasures resulting frotn the use of 
the property derived ftom the wife: these 
belong to the suae head as the preceding, 

4. Where the wife hue separate property. 
wrer wtiich a power of disposal in reserved 
to ker, pleeaure resulting trom the hope of 
beomiing poiieased of this part of her pro- 
perty. Pleasure of eipertation founded on 
tbe pleaaurcB derivable from the possesuon 
of wealth. 

5. The pleaauie resulting from the per- 
nvMion of being beloved — this alfection pro- 
dueinc b variety of uncompellalile oervicen, 
ivhich have all the cbarins of appearing to be 
•• spontaneous as those ihut are the result of 
&tendahip. These pli;aanres may be referred 
lothe pleasures of (he moral sanction. 

6. The pleasure resulting bom the gow) 
repute of the wife, which is reSecled upon the 
buiband, and which has a natural tendency, 

w honour derived from any other «ource, to 

eondliate to him the esteem and good-will of 
peruns in general. This may also be referred 
to the pleasures arising from the moral nnc- 

7. The pleasure of witnessing her happi- 
neaa, and especially that pnrt of it which he 
ia most instrumental in producing. This ia 
the pleasure of benevolence or good- will. 

8. The pleasure resulting from the leveral 
DDCompellable services received at the bands 
of the family of which he has become a mem- 
ber. This may be referred to the pleasures 
of tbe moral sanction. 

9. The pleasure of power, considered ge- 
aarally, independently of any parCicuhu' use 
dot nay be made of it, with which he it in- 
TOted, in rirtue of the exclusive controul he 
pOMesaea over the fund for reward and pu- 
niibment. This may be referred to the plea- 
sures of the imagination. 

10. The pleasure resulting from the condi- 
tion of &ther. This we shall have occasion to 
notjee in consijering the evils resulting torn 
the fbrleiture of the condition of lather. 

This same catalogue, with such alight va- 
natiooa as the reader will find no didiculty in 
making, is applicable to the condition of wife. 

The taak of coolly antlyiing and classify- 
Mg feelings of this nature may appear tedious, 
but it is not the lets necessary, if wc would 



the loss of this condition. 

5 2. The Palernat Condition. 

The evils resulting from the foifeiture of 

the condition of father may be referred most 

of them to the loss of the following plea- 

I. The pleasures derived from the ima- 
gining his own existence perpetuated in that 
of his child. This is a pleasure of the ima- 
giiution. 

3. The pleasure of having at his command, 
during the child's minority, the services tbat 
he may be in a condition to render. This is 
a pleasure of power. 

3. The pleasure of employing, in so far aa 
it can be done without diininution, the sepa- 
rate property of this child. This is a pleasure 
referable to two sources — that of father, and 
of guardian (of which presently.) 

4. The pleasure of Glial affection — a plea- 
sure of the moral sanction. 

5. The pleasure reflected upon him by the 
good repute of his child. This also is a plea. 
aure of the moral sanction. 

6. The pleasure of advancing the boppinesa 
ofhiscbild — pleasureofbenevolenceor good- 

7. Thepleasurederivedfiom tbeseverslln- 
exigible services that he may hope to receive 
from the connexions that his ion. as he growa 
up, may form in the world — pleasure of the 

B. The pleasure resulting from the senti- 
ment of paternal power. This is a pleasure 
of the imagination. 

9. In some cases, the pleasure derived from 
the expectation of becoming possessed of the 
whole or a part ef the property the child may 
have acquired, or in case of his death the ac- 
tual possession of such property. Pleasure, in 
the one case, of expectation founded on the 
pleasures derivable from the possession of 
wealth 1 in (he otber case, from the actual 
possession of wealth. 

§ 3. Condition of Child. 
Pleasures belonging to the condition of 
child :_ 

1. The pleasure derivedfromtheuu of the 
exigible services of the parent. 

2. The pleasure resulting fr-om the power 
of using certain parts of the property belong- 
ing to the father. 

3. The pleasure resulting from the persua- 
sion of being beloved by him, 

4. The pleasure derived from the good re- 
pute of the father, which is reflected upon 
the child. 

5. The pleasure of witnessing the bther'i 
happiness, and of contributing to promote il -, 
a pleasure rendered more vivid by being ac- 
companied with MntimenU of gratitude. 
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7. The pleMure derived from the hope of 
inheriting the wholi- or a part of his father'! 
property ; or if he be dead, (ram the pouei- 
■ion of the property. 

I 4. Pleatutti derived/rom the Cundilion 

The pleasures resulting; from standing in 
(he condition of trustee, are the following: — 

1. The pteisure resulting from the hope of 
contributing to tbe happiness of the individual 
whose interest is iii quenion. This i> ■ pli 
aure of benevolence or good- will. 

2. The pleftiure derived from tbe hope of 
tbe inexigible atrvicca to be expected from 
the gratitude of the individual in queatioi 
Pleaaure of the moral sanction. 

3. Pleasure founded on the hope of receii 
ing ineligible serviceii at tbe bands of peraoi 
benefited by the being entrusted with the us 
of Che trust-property. This also is a pleaf ui 
of the moral sanetion. 

4. Pleasure founded on the hope of sharing 
in the esteem, the good-will, and the ineli- 
gible services of the different persons to whom 
Lis capacity and probity in the management 
ofthetruit property mayhave become known. 
This is also a pleasure of the moral sanction. 

5. When a salary is annexed to tbe duty : 
pleasure of pecuniary profit. 

It is but too well known, that the plea- 
sures pespectively belonging to these condi- 
tions are liable to vanish, and at any rale to 
be alloyed by a corresponding set of pains. 
These pains are loo obvious to need insisting 
on. The value of any such condition may 
therefore be either positive or negative ; in 
plain l«rm>, a man may either be the better 
for it, or the worse. Where the value of it 
is positive, it will consist of tbe sum of the 
values of the several pleasures, after that of 
tho several pains had been deducted: when 
negative, as the sum of tbe value uf the pains 
>fier that of the pleasure has been deducted. 
When, therefore, the value of any such con- 
dition happens to be negative, a sentence 
taking a man out of ic must needs operate, 
not as a punishment but as a reward. 

With regard to those pleasures or beneSts 
which ore common to several of the above 
conditions, it is manifest that, though the 
pleasure is in each of these several caaes no- 
minally tbe same, they are liable to be very 
different in point of value. Thus the plea- 
sure of contributing to tbe happiness of the 
person who forms the other term in the rela- 
tion, is incident to the condition of parent, 
and also tu that of a guardian : but it is more 
certain and more vivid in the case of the &- 
ther than in that of the guardian. To engi(g:e, 
huwever, furtberin such dctaiti,begidea their 
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being so obvious, would lead us Irom the sub- 
ject of politics to that of morals. 

; uB now proceed to consider the raan- 
L which the several forfeitures may be 
produced, or. as the case be, any part of 
nployed ai 



Tbe advantages of the conjugal condition 
lay be subtracted aa a punishment by a 
judicial sentence, declaring that the offender 
it, or shall not be any longer considered 
as the husband Or wife of the person in 

~he consequence of such sentence would 
lot completely to destroy tbe advantages 
of that condition, but to render them preca- 

If after this sentence has been pronounced, 
they cohabit, or are suspected of cohabit- 
ing together, the woman is considered aa k 
concubine. When this sort of conneaon 

punished by the moral sanction, in others, 
both by the moral and political.* By legal 
divorce, aman is also deprived, in the whole 
or in part, of the inexigible services derived 
fi*Dm the right be has over the property of 
bis wife, and especially of those services de- 
rived from cohabitation ; it would make him 
dependent upon her with respect to tbe tes- 
tamentary disposition over such part of her 
property of which she might have an abso- 
lute power of disposrl. 

With respect to the pleasures derivable 
from the relation of bther, (he hiw, it i* 
true, cannot deprive a man altogether of the 
pleasures connected with this condition, but 
it may be greatly embittered ; as, for exam- 
ple, by a retrospective scnlence, declaring 
his children to be illegitimate. tJpon those 
might be born subsequent to the sen- 
of divorce, the punishment would Ul 
much greater certainty, for the public 
m, which would not be forward in sup- 
potting tbe degradation of children bom un- 
der the faith of lawful wedlock, would not 
erdse tbe same indulgence toward* thoaq 
la were bom after a divorce. 
Tbe paternal and filial condition may, to 
■0 lar as the nature of the case admits of it, 
be in tbe same manner subtracted by a ju- 
dicial sentence, declaring that the ofiender ii 



have hem divorced sliall again cohabit togicth«.B 
■s roan and wife, thej jFislI be punished a« M 
adulierers ;" and " the punishment for adullerf 
is discretionary whipping, branding in the fiwe- 
head with the letter A, and wearing a haha- 

■a as to be visible. On beiUK found n^auitiiB 
lutlter, on intbrmition and proof made before an 
aisiitant or justice of ihe pe«e, he may ordef " 
them lo be whipped not eiceedina thirty itripe*"' 
-iVi/r.tair.n/Cc".'.rrtlci-/.vol.iLp.m • 
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not, or aiwll no longer be considered as the 
father or the Min of the perion in question. 
The certain effects of a wntcnce of the 
kind In question, in respect of the htber. 
would be to deprive him of hU legal power 
over the pccaon of his child : in respect a' 
the child, to deprive him of taking by inhi 
rilanee or representation the property of his 
&ther. 

Ab to the other advantages derivshle (rooi 
these relntions, the sentence may or may not 
have any effect, according to the feelinjts of 
the parties interested ; its operation will de- 
pend upon the bther and the son — upon 
their more immediate connexions, and upon 
the public in general. 

As ID the ofRce of guardian, and other of- 
fices of a fiduciary nature, the sentence will 
Operate to (he whole extent of those offices : 
a legal interdiction of all the acts annuls all 
the adirantagcs issuing from ttcm. 

It may at first sight appear extraordinary 
that a power should be attributed to the ma- 
gialnte, of dcslroying relfltions founded in 
nature. It is, it may he observed, an event 
— an event that liaii already happened ; and 
bow can it be in the power of any human 
tribunal to cause that which has taken place. 
not to have taken place 7 Tbia cannot be 
accomplished ; but the ma^strste may have 
power lo persuade people to believe that an 
event has happened in a manner different 
fiwn what it actually did happen. It is true 
that, upon the parties themselves, and upon 
tke penons who have a direct knowledge of 
the bet, the power of the magistrate, as to 
this purpose, is altogether nugatory ; but with 
the public at large, an assertion to tanctjoned 
would have the greatest weight. The prin- 
cipal obstacle to the exercise of any such 
power, however, is, that a declaration to this 
effect as a penal instrument, would, upon the 
fiwe of it, bear marks of its own blsehood. 
This is a dilemma from which there is no 
eusping. If the offender is not the father 
of (he person in question, to declare that he 
i* not, is not an act of punishment : if he is 
bis hther, the declaration is false. 

The idea of employing as a mode of pu- 
tdshment the subtraction of any of the rights 
attached to the several conditions as above. 

might be imagined. If not the same thing, 
what approaches very near to it, is already 

This object may be effected in two modes: 
one, the endeavouring to cause it lo be he- 
Ueved that the offender does not stand in the 
relation of father or of son, as the case may 
be. to tbe person regarded as such ; the other 
is in endeavouring to cause it lobe bclieied, 
that from the non-observance of some legal 
brm, the progeny is illegitiiuate. 



A rase somewhat analogous to this, is that 
&mous one upon which so many volumea 
have been written — cormptiaii of blood i or, 
in other words, the perfection of mherilable 
blood. The plain object, stripped of all dis- 
guise, is to prevent a man from inheriting, 
0.4 he would have done if this punishment 
had not been pronounced : but what is en- 
deavoured to he done, by the help of this 
expression, is to cause it lo be believed that 
Che blood of the person in question under- 
goes some real alteration, which is a part of 
tbe punishment. 

Another example in which, at least in 
words, a conlroul Is assumed over events of 
the description of those in question, is, by 
that barbarous maiim. that a bastard it the 
ton ef no one — a maxim which has a ten- 
dency, as much as it is in the power of words 
to give it, to deprive a man of all parental 
connexions. It is not, however, ever em- 
ployed as a punishment. 

Another example, opposite to the pre- 
ceding one, is that other legal maxim, paler 
Cit quem ratptia deaonalrant — a maxim by 
which sanction is frequently given to a pal- 
pable fidsehood. By recent decisions, the 
severity of ibis rule has, however, been re- 
laxed; it being now settled, that though 
marriage is to be considered as presumptive 
proof of filiation, il may be rebutted by evi- 
dence of the impossibility of any connexion 
baring taken place. 

In France, a mode of punishment has been 
employed, which, it is true, without any such 
pretence as that of destroying the fact of 
parentage, endeavoured, as far as might be. 
to abohsh all trace of it, by imposing on the 
person in question the obligation of changing 
bis name.' 

The same punishment has been employed 
in Portugal, t 

The punishment consisting in the forfei- 
ture of credibility is another example, no less 
remarkable, of an attempt to exercise a des- 
potic controul over the opinions of men. As 
part of tbe punishment for many sorts of 
offences, which do not import any want of 
veracity, the offender is declared to have lost 
all title to credence : the visible sign of this 
punishment is the not being permitted to de- 
pose in a court of justice. 

The forfeiture of the conjugal condition, 
at least to a certain extent, is frequently 
among the consequences of imprisonment, es- 
pecially when with imprisonment is combined 
penal labour. 'This port of the punishment 
is not formally denounced, but it is nut Ihn 
leas real. It is not ever in express terms de- 

■ This wu done in the esse of Damicns and 
Ruvalllac. 

■|- In the case of certain penons convicted uf 
an attempt agiiul the life of the King. 
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riared that a man it di vested of thin conditinn ; 
but he is in tact precluded trom the priDcipal 
enjoymenta of it, and the coniiilaoii, separBte 
from the p\Ba\ire> that belong to it, is evi- 
dently nothing more than a mere name. Tbe 
forfeiture ia tempnrary or perpetual, accord- 
ing at tbe impriwiDQient ie either one or tbe 

§ 5. ConditioH of Ubtrh/, 

Liberty being a negative idea^ cieinption 
from obligation — it follows, that the loss of 
liberty is a positive idea. To lose the con- 
ditinn of a freeman, is to beromc a slave. 
But tbe word slave, or state of slavery, bas 
not any very definite meaiung which serves 
to desienate that condition aa ciistiiig in dif- 
ferent countries. There are MMne eounlrieH in 
which slavery is unknown. In C3untrie« in 
whidi slavery is in use, it eriits under diffe- 
rent toruis, and in different degrees. The 
pun of servitude would be different, accord- 
ing to the class to which the offender might 
be aggregated. 

Slav™ arc of two elassei: they may be- 
long to the govemnient or to individuals. 

The condition of public slaves, determined 
by regulation, fixing the nature and amount 
of the work, and the coercive p-jninhmcnts 
by which the performance of it may be com- 
pelled, is not distinguishable from the condi- 
tion of persons condemned for life to penal 
labour : if there exist no such regulations it 
varies little from private slavery. A public 
slave, unprotected by any such reguladons, 
u placed under the despotic nmtroul of an 
overseer, who ii bound to employ him, foi 
the benefit of tbe public, Li a certain sort ol 
occupation : this power, arbitrary as it is, 
does not extend to life and death. This con- 
dition varies very little from that of private 
slavery. A negro, for example, employed upon 
B plantation belonging to tbe crown, is not 
from this circumstance in a condition greatly 
auperior to what be would be in if standing 
in the same relation to a private individual, 
who, instead of being his own overseer, 
ployed an agent for Ibat purpose. 

The most ready means of forming a correct 
conception of the condition of slavery, ' 
considering it, in the first inatuice, as abso- 
lute and unlimited. In this situation the sla' 
is eipDsed to every possible spedes of evil. 
The punishment designated, then, by the ex- 
pression, forleiture ^ liberty, is no other 
than tbe being exposed to a greater oi 
chance, according to the choracier of tbe 
ter, of suffering all sorts of evils j that 
tay, of all evils resulting &om the different 
modes in which punishment may be inflicted. 
To form an accurate notion of this situation, 
•U that is required is to glance the eye over 
all the possible varieties of punishment. The 
■lave, with respect to the individual standing 




I tbe c, 
prived of all legal protection.* 

Such is the nature of slavery under it 
simple form ; such is the nature of the total 
deprivation of liberty. The different restric- 
tions that may be imposed on tbe eierdse of 
this power, renders the state of servitude 
more or less mild. 

There are, then, two beads to which tba 
evils resulting &om this condition may be 
referred : — 

I. The risk, on the part of the slave, of 
being subject to every possible evil, with the 
exception of such only as the master is ex- 
pressly prohibited from inflicting; 2. Tbe 
continuity of the psin, founded on the appre- 
hension of these sufferings, 



I of Political LibfTtt). , m 
one word upon a nibjeA^ 



§6. CoHdiiU 

I shall say but 
that vrould require a vomme. 

The loss of political liberty is produced by 
a cbanfie in (be condition, not merely of any 
particular individual, but of tbe whole com- 
munity. The loss of liberty is the result of 
a fresh distribution of tbe power of the go- 
verning body -^ a distribution which rendera 
tbe choice of the persons, or their measure*, 
less dependent upon the will of the peraoDi 
governed. A fresh distribution of power 
depends absolutely upon a corresponding die* 
position to pay obedience to that fresh diattta 
bution. When superior physical force is in tW 
posfession of those from wbom obedience II' 
demanded, it is evident that the power rf 
commanding can be exercised only in so far 
as that obedience is rendered. As this dis- 
position to pay obedience may be produced 
by the conduct of a single individual of the 
governing class, it may be, and has firquently 
been said, that a single man has deetroyra 
the constitutional liberty of a whole nation. 
But if the analysis of such events be foU 
lowed out. it will be found tbat this liberty 
can be destroyed only by tbe people thctt* 
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of forfeitures, as misceltaneoua and 
iny. and the last that we shaU 
now take notice of, is that of (he proltction, 
whatever it be, which the law affords a man 
for the enjoyment of tbe objects of posses- 
son. This is not altogether the same thing 
with a forfeiture of the possessions them- 
selves. In tbe instance of some of them, the 
law, by taking from bim tbe possessions theio- 
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srlrei. eidudas hini, hy sure anil phyairal 
mems, trom the enjoyment of them. In the : 
uutuiee of othera, the law, without taking 
&way from him allDgetber the pbysinil «ipa- 
dty of enjoying them, punishen him in the 
cue of his alli'mptiiig to enjoy them. In the 
remiiiuDg aaei, (he Uw urn* not either ol' 
thou nmipulnve methods : it, however, doet 
•n aet by which the parties on whose eboice 
the enjoyment of the object in question de- 
pend!, arc disposed, on pre-eetahllshed piin- 
dples, tn put an end lo it. It therefore, in 
tluB cue, likewise becomes «till the author 
of the punishment. This is (he case with the 
forfeitures in which the political sanction pro- 
daces its eflect, not by its own immediate ener- 
gy, but by the motion it gives, if one may bo 
lay, to the moral and religious sanptions. 

In the case of forfeiture of protection, the 
Uw takes no such active part. All it does 
is this : it simply withdraws, in part or al- 
together, that punishment by means of which 
it protects a poiseswr in the enjoyment of 
those several possessions. If, then, every 
man refrain from disturbing him in the en- 
joyment of any such posceasion, it is v.elt the 
Uw does nothing of itself l<i prompt them to 
U. But if any persons of their own motion 
ehoose to disturb him, it is also well the 
Uw does nothing of itself to hinder them. 
Forfeiture of protection is, in short, neither 
more nor less than the finfeilure of the use 
of the ministers of justice ; that is, of such 
permns whose buainesa it is to protect the 
several members of the community in the en- 
joyment of their respective rights. 

Between forfeiture of protection, and for- 
fMtnre of capacity, (he difference is, that by 
the latter, the law does what is necessary to 
prevent a man's acquiring a possession : in 
the former, it farheari to do anything lo 
prevent his losing it. When considered with 
reference to the individual who has forfeited 
the protection of the law, this species of 
punishment may be called forensic disability ; 
it forms part of the artificially complei pu- 
nishment of outlawry ; the consideration of 
which will be subsequently resumed.* 



UF THE PROPER SEAT OF PUNISH- 
MENT: OR SAY, OP MIS-SEATED 
PUNISHMENT. 

What is here meant by mis-teated punish- 
ment, is aol that which in another place was 
meant by groundless punishment. 

The case in which the epithet ymtiidleit 



WHS applied to the subject punishment, is 
that in which, by the supposition, there wm 
no offence in the esse — no act to which, by 
the annexation of eventual punishmeut, anj 
such character as that of an offence ought, 
by the legisUture, lo have been superinduced. 
The case in which the epithet mis-staled a 
applied to the same subject — the case which 
on the present occasion is in view — is that 
in which there exists an offence i tluitis,anact 
fit to be, as above, converted into an offence 
— an act to which it is fit that punishment be 
accordingly attached, and in which case pu- 
nishment is attached accordiuKly- Thus far 
all is right : but what there \i wrong in the 
case consists in this, that punishment is to 
be found, which, in cORsidfralioii of lite some 
offence, has been attached to a iprang person ; 
that some persons, one or many, are to b« 
found, on whom, in respect of that same of- 
fence, no punishment from which they could 
have been saved ought to have been attached, 
but on whom punishment, of some sort or 
other, trom which they might have been 
saved, does notwithstanding stondattocbed. 

When, in so fiir as, by appointment of the 
legislature or of the judge, acting (as in all 
cases of unwritten orjudge-inade law) in the 
place of the legislator, punishment is inflicted 
on any person by whom no part bun been 
borne in the offence, it may be said to be 
mis- seated— sealed in a place wbicb is not its 
proper place. 

In tlus ca!e, if, along with the non-offen- 
der, no offender suffers, the mis-seated pu. 
nishment may be, as in practice it has been 
termed, licariam: if in the contrary case, 
extravasated punishment ; that a, flowing 
in a wrong channel. 

Punishment ought naturally to be the work 
of reflection : but whether it be vicarious or 
extravasated, should there be found an in- 
stance in which the infliction of it appears to 
have been the result, not so much of reflec- 
tion and thought, as of want oF thought — and 
the mass of such instances will be found but 
in such case it may be termed 

Ls-sealed, and in 
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Punishment (which is 
particular, that which is 
state}, may be so unavoidably or avoidably. 

First, as to the case in which the eitrs- 
vasation is unavoidable. On another oen- 
sion, in another work, and for another pur- 
pose, :liiB case has already been brou^l to 
view; vU. under the head of " Circunulanat 
influincing iennhility"\ 

Whether in the way and for the purpose 
of punishment, or in any other way, and for 
any other purpose, a man cannot be made lo 
suffer, but his connexions, if he hare any — 
always his connexions in ihe way of sympathy. 
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frequently bU connexions in the tray or in- 
terEat (undpratBrni self- regarding interest,) 
we mode to suffer along with bim ; uid for- 
Bsmucfa as it can onty be by aome rare sfci- 
dent tliat a man can be found who hsa not, 
in either of thoae wiyi, any connexions ; 
thrnre it followa, that if, where it ii un- 
■rtHdible, the i^ertunty or probaUlity of its 
KjctravuHtion were regarded u a Guflicient 
cauae for forbeiiring (o inflict punlahmenc, it 
would only be by a rarrespondently rare arci- 
dent that any thing could be done for the 
prevention of oflencea of any sort ; the con- 
■equenee of which would be general impunity 
to criineB and other olTunces of all aorta, and 
with it the destruction of aodety it«elf. 

unavoidably «o, puniahmeiit, it is nlmost 
needless to observe, is, with reference to the 
perron on whom it is thrown, grornidlesi : bb 
aucb it is thrown awayi it is ao much evil 
expended in waste : — refomution, deler' 
ment, disablement — it contributes not any- 
thing to any one of the proper ends of pu- 
nishment — not ao much u to vindictive 
aatialaction for inj ury : at least, to any mind 
that is not more or leas deranged, it is repug- 

o utility, inrontistent with humanity, 

.istent with justice. 

To all these it is repugnant ; hut what it 

u not repugnant to, ia English law, written 

>s well as unwritten ; for under both these 

dispcnaations, instances of it are to be found 

— instance* altogether deplorable in extent, 
H well as abundance. 

Hlien the epithet vnaooidaUt it on this oc- 
csiion employed, some such limitative clause 
as ia expressed by the words loirAoaf prtpon- 
Jeranl mconvtnieiice, must be understood. 
For, in point of poiaibility, punishment, i, e. 
the infliction of suffering on that score, being 
on Ibe pan of the legislator and the jud^e 
an act of the will, to avoid inflicting it will, 
en this as on etery other occasion, he respec- 
tively in their poweratall times, not only on 
this but on every occasion. On lo Bim[j|e 
■ condition as that of seeing government, and 
with it aociety itself, perish, you may avoid 
inflicting punishment altogether. 

Bearing continually in mind this necessary 
■nd not unobvioua limitation, in answer to 
the question, what, in regard to mia-seated 
punishment, ought to be the conduct of the 
legislator? two simple propositiona maybe 
laid down without difficulty: — 

1. One ii — Where it is unavoidable, mia- 
■eat«d punishment may be employed. 

2. Where it is avoidable, mis-ieated pii- 
niihment ought in no case to be employed. 

Unhappily, there exists not a system of 
eitablished law which does not exhibit in- 
■tances in which mii-icated punishment is 
thus wrongfully employed. 

FirMt, u lo the case when the application 
- -' "■ "-r of punishment is 
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■>t to lie Bvmdcd without let^ I 
other shape, evil in such > < 
quantity, as, after deduction made of the i 
saved on the score of puninhnienl, shall leave 
a nctt balance on the side of evil upon the 
whole. 

Now, taking the matter on the footing of 
the prind pies of utility. — ^punishment, how- 
ever mia-scated, not only may be, but ougbt 
to be introduced : and on the part of him bf 
whom that principle is embraced, and (akm 
for his constant guide, to say that of punish- 
ment so circumatanced that it ought not toba 
introduced, would be equivalent to a contn- 
dietioD in terms. 

But, says an objector, punishment, in Id 
fiu' as it is inflicted, fells upon the guilUesa, 
and to inflict punishment on the guiltleaa 
is to violate one of the most important, and 
fundamental, and universally recognised prin- 
dples of j ustice. 

The answer is: This being one of thoatf 
prind pies which in subalance are continuaUf 
alluded to, but which in truth arc not anf 
where to h« found, cannot with propriety be 
employed in the character of an objection to 
any rule which, standing expressed in a de- 
terminate form of words, is seen to be unex- 
ceptionable. 

To inflict punishment when, without in- 
troducing preponderant inconvenience, the 
infliction of euch punishment it avoidable, 
is. i[i the case of the innocent, contrary to 
the principle of utility. Admitted: — and to 
is it in the case of the guilty likewise. 

To punish where, without introdudng pre- 
ponderant inconvenience, such punishment ii 
unavoidalile, is not in either case contrary to 
the principle of utility: — not in the case of 
the guilty : no, nor yet in the case of the is- 

n which the 
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What, then, are the c 
application of punishment 
avoidable? what the caii 
unavoidable ? 

Answer: Wheresoever, punishment not 
being, in the cue in question, in itself undne^ 
it is in your power lo apply to the guiltf, 
punishment in at great a quantity at (sup- 
posing it actually administered) is commen- 
surate to the end of punishment — natnely, 
without having recourse to the innocent, 
there the evil, whatsoever it be. that would 
be produced by the infliction of punishlnent 
on the innocent, is avoidable. 

Now the fitct ia, and so it will he (band, 
that (with the exception of such suflering aa 
extravasates and overflows upon the innocent, 
in consequence of tbeir connexion in the waj 
of sympathy or particular and casual inleresl) 
wheresoever the nature of the esse adniits of 
the distinguiahing who ia innocent from who 
is guilty, the infliction of suffering on the in. 
nocent is avoidable. 
Define punish men I 
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even the sbove limitalion need not he made. 
Say thtt to givi! it the rhanirter of punlih- 
Btent. it is neceisary tbtt the luffi'ring that 
is inflictcil should, the whole of it, be di- 
rectly intentional^-tlfikt is, either mediately 
or ultimUely intentional ; and in that cane, 
such part of the suffering as, in virtue of 
their eonnexion with the guilty person, fiilli 
unavoidably upon third peraons (awifeorhui- 
band, children, relatione, dependants, friends 
oi creditors, aiidui forth,) is not punishment 
— does not come under the denomination of 
punishment. 

This, however, is but a question of words. 
Take any lot of evil you will, such as it is, 
it is. whatsoever be its name. Say that it 
is punuAncitl, the reason for avoiding to 
produre it, if unavoidable, will not be the 
■tronger : say that is not punishment, the 
reason for avoiding to produce Jl, if avmil- 
able, will not be the nealcer. 

§ I. ^'ataraUn Extravaaating PimUkmeni— 
RuUa canccmmg it. 
In regard to such punishment as comes 
under the denomination of derivative or na- 
turally eitravasating punisbment, the follow- 
ing seem to be the rules that may be laid 

1. The consideration that the lot of punish- 
ment in question comes under the denomina- 
tion of derivative or eitravasating punish- 
ment — punbhment overflowing upon the 
guiltless from the guilty — can never of itself 
constitute a sufGcient reason for forbearing 
to inflict such punishment. 

For were that a sufficient reason, poniah- 
ment could not. in the way of legislatiDn, be 
appointed in any case. 

3. In so bi- as punishment not coming 
under this denomination is capable of being 
inflicted to a sulEcicnt amount, without the 
addition of any punishment which comes un- 
der this denomination; in other words, in as 
Ikr as properly seated punishment to a suf- 
Rrient amount is capable of being inflicted 
without the addition of derivative or extra- 
Tuating punishment, no sucji addition ought 
by the legishiior to be appointed, vii. either 
prescribed or authorised. 

3. For BO far as. without preju^re to the 
luflicicncy of the remainder, the lot of pu- 
nishment actually to be inflicted is capable 
of being cleared of derivative or eiCravasated 
punishment (punishment or suffering borne 
by those who have bad no share either in the 
commiuion of the offence or in the benelit of 
the offence) — such clearance ought always 
to be made. 

4. In the nccoiiiit taken of the suffering. 
fill the purpose of any puninhment which is 
abont to be inltictrd by the judge, such de- 
rivative suffering ought always be comprised: 
eaofmei, in the first place, in respect of 




what it is in itself and of itself; in the next 
place, in respect of the pain which, if in- 
flicted on the innocent connexions of the 
guilty person, it may be eipeeted to produce, 
viz. in the shape of a pain of sympathy, in 
the bosom of the guilty person himself. 

5. Accordingly, in the case of a delinquent 
having such connexions, to the end that 
the real quantity of punishment may not be 
greater than in the case of a delinquent in the 
same degree of delinquency having no such 
connexions, the sominal may be — and, so 
far as the deduction is capable of being made 
with sufficient precision, ought to be— made 
by so much the h;Bs. 

6. For tlie purpose of making any such al- 
lowance as may be requisite on tbis score, 
proceed thus: In the first place, settle with 
yourself what would be a sullident punish- 
ment, on the supposition that the delinquent 
had no connexions: then, inquiring into such 
connexions, if any, as he has, proceed to make 
such abatement, if any, as may be requisite 
on this score. 

7. For any such purpose, the view of the 
judge must not absolutely confine itself to 
the connexion itself, the outward and viriblo 
sign and presumptive evidence of the intenukl 
and invisible sympathy, viz. the fact that the 
delinquenthasa wife, bas children, has other 
persons in bis dependence. Of the existence 
of the degree of sympathy naturally and usu- 
ally attached to the species of reUtJonship in 
question, the existence of the relationship 
itself may, it is true, be received in the cha- 
racter of pritB(l_/iici< or presumptive evidence; 
such evidence as, in debult of evidence to 
the contrary, may be taken for conclusive. 

But supposing any such contrary evidence 
to be offered, or to be capable of being, 
without preponderant inconvenience, col- 
lected, such presumptive evidence as above 
mentioned ought not to be taken and acted 
upon as if conclusive. 

If, for example, it appear, that in conse- 
quence of ill usaijc inflicted by him, bis H-ife 
has been separated trom him, it is not right 
that, on that account, he should be let off 
with a less punishment, merely because he 
has a wife : If it appear that, in consequence 
of ill usage, or desertion, or neglect, on his 
part, children of his have been token in band 
and provided for by some relarion or private 
friend, or some public institution, it h nut 
right that, mcri-ly because he has children, 
be should be let off with a less punishment, 
as above. 

B, In BO &r as it is in the nature of the 
punishment to extract and provide any quan- 
tity of matter applicable to the purpose of 
compensation, the legislator and the judge, 
respectively acting within tbcir respective 
spheres, ought not, in the care taken by 
them lo avoid the production of unnecessary 



!d punuhment, to confine Ihemarlves 
to negative measures. 

If, for eiMopIc, either by the general lu- 
ture oflbe appoinleil punishment — imprimn- 
nent. for example, or banishment, or death 
— a sepRration be m«de, or, to the purpose 
In ((uestion. bj ipeeial appointment, ran be 
roode, between the lot of the delinquent uid 
the tot of his giiiltten connexions, it ms^ be 
right, out of and to the extent of the pecu- 
niary means of the delinquent, to make a 
provision for his giiilllcss connexions. 

9. In other words. So iar as can be done, 
without reducing to too Iowa pitch the suf- 
fcring inSieted on the delinquent, the chiims 
of any guiltless eonneiion of hiH, to be saved 
bsrmless from such mis-sealed punishment, 
as would otherwise be made to overflow upon 
tiiem from the punishment initieted upon him, 
■hould have the preference over the interest 
of the public purse. 

This rule may, without reierve or diffi- 
culty, he in its full extent applied to ordinary 
creditors, to persona whose connexion with 
the delinquent is accordingly a connexion 
purely in the way of interest, unaccompanied 
with any such connexion as in the rase of 
wife and children, or other near relatives, hai 
place in the way of sympathy. For example, 
to speak [lartieularly and precisely, on the 
acore. and for the purpose of punishment, 
money extmcled from the pocket of a delin- 
quent ought not to be poured into the public 
purse, such sum excepted as, if any, remains 
to be disposed of. after satisfaction of all just 
and bond fide demands made, or capable of 
being made, by ercditors. 
£3. Piaiuhment appareiuty, bstnot really mis- 
nated— Civil Beepansibilitg. 

One elasi oF cases may be marked out, in 
which H punishment to which it may happen 
in appearance to be mis-sealed, is not mis- 
leated in reality. The oifence is committed 
by A. who is a person under power ; the 
puniabment is inflicted an B, in whom the 
power resides. In other words, the super- 
ordlnate is made responsible for the subor- 

To this class of cases may be aggre^ted 
the following : — 
Reaponiibility of tbe husband for the wife. 

the father for the children. 

the guardian for his ward. 

the madman's keeper for 

the madman. 

the gaoler for his priBoner!<. 

the iheriiffar the gaoler. 

the military commander for 

his subordinates. 
tbe master for bis servants. 

In ail these cases, thouj;h to appearance 
the punishment may be mia-sealcd, yet in 



point of fact the punishment is inlUeted <m 
the person having the power, not under tlie 
notion of innocence on hii part, but in ecn. 
templation of delinquency on the score of i 
negligence for an ill choice of, or want of ' 
attention to, hia subordinates. It ii on Ui 
part a tnuis^eaeion of the negatire east, coo- 
sisting in the omitting to take proper preout- 
tions for the prevention of the postive ofleoce 
cmnmitted by his subordinates. 

Under our law, the sherilT is punished tf 
any nf the prisoners under the gaoler's cua. 
tody escape. The sheriff has not the im- 
mediate custody of tbe prisoners ; bis other 
duties are incompatible with that. From thii 
circumstance alone, then, there is iu> reason 
fursupposlngany complicity on his part. But 
the gaoler is appointed by him ) and the ab- 
ject of the law is to render him drcumspect 
in his choice. The gaoler himself is th« per- 
son immediately responsible, but as tbe safe 
custody of prisoners is a matter of the hi^eit 
importance, the punishment levelled at the 
sheriff is in the highest degree expedient, and 
the more so as the ampunt of it is in certain 
cases left to the discretion of the judge. 

The responsibility thus imposed on supe- 
riors for the acts (^ their subordinates, if 
founded not only on the reawns above men- 
tioned, but on otheri equally subitantia], I 
which have been more particularly developed I 
before.' 1 

§ 3. Mii~ualed PiiHitkmenI, Varieliei of. " 

Punishment is mis-seated in either of twa 
cases : — I . Where the delinquent himnrtf if 
not made to suffer at all, but some other ia 
in his stead ; 2. When the delinquent himielf 
is punished, and aoine other guiltless persoa 
wilb him. in virtue of an express provisoa 
of tbe law. 

If tbe delinquent himself be not punished, 
but some other perM>n he. in his stead, the 
punishment may be culled vicarious puiidt- 
ment. It is thus that in the case of a suidde, 
who ia of course removed beyond the read 
of human punishment. suSering is inflicted 
on hii wife, his children. 

When, in virtue of a S( 
tween tbe delinquent and some other person, 
it passes from the delinquent upon that other, 
it may he styled trantiliee puminhmtnl. It ii 
thus that in our law the children aad other 
descendants in many cases are puuiihed witk 
their parents, for the dehnquetides of Uwir 
parents and other ancestors. 

Where a Urge body of persons are punislied 
at once, upon a presumption that the delin- 
quent or delinquents arc to be met with iM 
that body, it may be styled colleclive panitk- 
mint. Thus it is, in our law, corpotatiom 
are in several coses purushable for the delin- 
quencies of the CO- corporators. 

* Sm — Of Subiiiiuiire Saiiiractiiin, p. StOL 
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Liutly, where along witli the delinquent 
a person is pimiahed who ia > total atranger 
to him, the punisbnient in this ewe may, as 
6a u the ■tranget a canfcmed, be Eiyled 
random punitkmetil. Thu« it is, that by our 
law a person who, after certain acts of delin- 
quency secretly committed, ha^ Itought land 
of the delinquent, loses hit money and the 
land. 

Punubment by lot, aa is »onietime» prac- 
tiwd where the delinquents are numerous, as 
in large bodies of soldiery, conies not within 
tbi* case. The persona who are made to cast 
lots are oil suppined to be delinquents. There 
is, therefore, no punishment but wbat is in 
proprian peritmnBt in this ease. It la not 
random puuiiltmeHl, but random pardon. 

Incican'oui punithmcnt, we see it is a third 
person, as the phrase is, that is punished 
■lone. In Iransilict puniiliniint, a third 
aon with the delinquent, in virtue of his 
nexion with him. In ailUr.tit>c ptaiithi 
■ large body of third persons, uncertaii 
indeterminate, because probably the delin. 
quent ie of the number. Iji random pujiUb- 
meni, a single third person, who, for certain, 
is not the delinquent, and wilb whom the 
delinquent has nothing to do. 

§4. Vicariom PiRUhmriU. 

The csK in which punishment is in the 
most palpable degree mis-seated, is that in 
which it has received the name of vicarioia .- 
Upon the person who has bad any share in 
the offence, no punishment a inflicted, yet 
upon the «ame oeouion, punishment is in- 
flicted upon this and that person who lias not 
bad any share in the offence. 

In the reign of James I. there lived a Sir 
Kenelm Digby. who, besides being a penon 
of qoality, was an adept in the sdenee of 
medione. Dressing of wounds is among the 
number of those operations that are attended 
with pninand trouble. By means of a powder 
of Sir Kenelm's invention, this inconvenience 
was saved. In addition lo this powder, all 
that he required for the cure of the moit 
desperate wound, was a little of the blood 
thai had been made to flow from it. To this 
blood a competent dose of the powder being 
applied, the woimd dosed, and the cure was 
radical. The presence of the patient was no 
more necessary, thio to our present quack 
dortors. White the eonipouiid of powder and 
blood was lying upon Sir Kenelm's nhclves, 
the patient might be at the antipodes. 

Exactly of a piece with the therapeutics 
that invented this rt/nipalhelie pfnoiia, for 
nidi was the name which by the author wos 
•lulled to it. are the politics that gave birth 
to vicarious puQishment. 

I was about to exhibit the absurdity and 
mischief of this mode of punishment, but 
liitX end would jt soiwec 7 A simple state- 



ment, that one man ia punished for the offence 
of another, is calculated to produce a stronger 
impression on the mind, than could be pro- 
duced by tbe aid of logic and rhetoric. An 
error so extravagant could never have been 
acted on, but from confusion of ideas, or upon 
supposition), the improbability of which was 
altogether lost sight of. 

In the English law, the only instance which 
is to bo seen of a case of mis-seated punish- 
ment, which is clearly and pal|>iibly vicarious, 
is that of the punishment attached to suidde. 
It may perhaps be said, that the man himself 
is punished as much as the case will admit of; 
that his body used to be pierced with a stake, 
that he is still buried with ignominy, and 
that, with respect lo him, every thing that 
could be done, is done-, that this is not found 
sufficient, and that, as an additional check to 
the commission of Ibis offence, it isneees^ry 
to call in aid the contemplation of the suffer- 
ings (bat his wife and diitdren may endure 
by hii death. But tbe effect of this contri- 
vance ia obviously very trifling. The pros- 
pect of the pain he shjdl suffer hy continuing 
to live, affects him more than that of the pain 
it seems to him they vrill suffer upon his put- 
ting himself to death. He is more aifected, 
then, with his own happiness than with thdrs : 
the selfish predominate in his mind over the 
soda] affeclions. But Ibc punishment of 
forfeitare, that is, the punishment of those 
relations and friends, can have the effect of 
preventing his design upon no other suppon- 
tion than that the social affections are pre- 
dominant in bin) over the selfish ; that he is 
more couched by their suffering than by his 
own : but this is shown by his conduct not to 
be the case. 

Nor is this all : it is not only nugatory as 
lo its declared purpose, but in the highest 
degree cruel. When a family has thus been 
deprived of its head, the Uw at that moment 
steps in to deprive them of their means of 

The answer to this may be, that there is 
some spcdes of property, which upon this oc- 
casion ia not forfeited ; that tlie bw is not 
executed; that the jury elude it, by finding 
the suidde to be insane ; and that, moreover, 
tbe king has the power of remitting the for- 
feiture, and of leaving to the widow and 
orphans the paternal property. 

That such is the disposition of juries, and 
of tbe sovereign, is undeniable: but is that a 
reason for preserving in the penal code, a law 
that it is considered a duty invariably to elude ? 
And hy what means is it eluded? By perjury ; 
by a declaration made by twelve men, Upon 
oath, that tbe suidde was deranged in hit 
Qiind, even in case* in which all the ciroim- 
stoncea connected with tbe case exhibit marks 
of addiberate and stesdydeterminstion. The 
consequence is, tltat every suidde who dies 
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•void the eontiBaM thai aag^A be 
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^^^^^B kw— tbceaieof rvpriMl* iBwar. Bj ■ fo- 
^^^^^^^ Mica BBtfan, innoeent penooi are MibjcMed 
^^^^^^B lo tbc ncMt rigonm poniibaient — to ton- 
^^^^B^ inemMtt, «ad even to deXb, the red cotbor 
^^^^^^ of Ibe oflniee oM being in the jaiaSctian at 
tlw fereigD itite. Tbe eierciie of (lu* power 
h jiBtiScd by necenity. si ■ meuw o! pte- 
vcMingthe inBiirtioDof injuriemot warrantrd 
by tbe rulet of ■rar. 

TU* it not, ttrictly (peaking, vioHous 
puniibment. The repriMtii inflit^ on hii 
nibjreU operate upon ibe ■overeiirn hinuelf, 
eitfacr by tbe ctnnpuiion fell for tbrir (ufii^r- 
ing. or by tbe feu, if patiently lubmitted to, 
of alienating tbe aOections of hii people. It 
b more partif iitar!)' uuful between eontcnd- 
ing arniei. Honour i* Ibe principnl wnction 
oftbe lawa of war, but tbe power of ntalcing 
rrpliaali if a very n^ouMry roadjator. In 
thcte cuea, what bumanity dictates in, tbat 
tbe (uReringi inflicted on the innorcnt ahoulil 
be the leaat poauble, conoitent with tbe pro- 
duction of Ibe desired effect; that tbey should 
be remiMribte. and that thv ulmon depree of 
publicity ihould be given to Ihein, dthcr by 

Siublii: declarations, or in any other more et- 
eetual tnanner. 

One word more, and 1 have done. Inslancea 
have not been WHntiiig in history, when iin 
innocent periKin ha* ^cred lo tatisle the 
reuntDMnt of the pecion injured, and bia 
aelf-devDtion bai been received in expiation. 
What latiafaclion did the alTended person 
reap from tbia aacrifice? — the deBrwlntion 
and abame betonfting to it. The glory of Ibe 
aufferer waa the diagraee of tbe judge. 

It may be aaked. It It poiaible to find any 
raae in which one peraon may with propriety 
be allowed apontaneoualy lo lubjert liimtelf 
to the puniihnienl dcHgned for another — n 
*on for hia liithcr — a buaband for bis urifc — 
k fiicnd fur hia friend? Such ciaca might 
perbapa be imagined j but it la uaelcsa to en- 
ter upon the cnnaideration of such deviations 
from the ordinary murse of thingi. 

It hu ulready been observdl, tliAt it is the 
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objataaftkH, 
kMala* Iboar ikM w> eoonewd with tbe 
<feto. !■ the np cf ija^^T. ad tin 



wc bmc to dv wiHi. are tksae that tW hpa- 
iMbar, b} >■ Ofrai pronaM sf tke kv, 
Bflicti Bpoa pefiaBB OMBmcd wHk tbe ddB- 
oeM— ponahaata, the emMene of «la>* 
oeimd* caiiiriy aipoa the kfrabtor, mi 
wUA, M he tea ectated, W a aln^la 
then. Tho, BiritT tbe Bagfidi law, with 
rea|»eetton v|i o tj of»[Ttienfad ej g ip«J oi^ 
the tBBOcnt gnodaoa, by tbe Unqii^e; 
of bit bther, is m^ to Iom the rhiniiii k 
had of fueceeding Ut hi* graDdktber, beoaae 
DO title csn be deduced through the eanvpt 
blood oftbe lather: this ii what, by bglah 
lawyers, is called tarmplum o/btaoj.' 



■ Aa the lubject is invidnd in a good deal of 
obicurily, ii tnay be neceaaiy, in iMer thai tbe 
uptdicocT of uii nude of puntihineni may be 
un<leTU0Dd, lo atile the natura of ii a Lule bwr 
expliciily. 

By ■ rule of pontive lav, foaoded on the mcM 
obiloua dictUe of ulttiiv, to obnoua la ed han 
been rneiccd with liule'variaiian over the whole 
world, aman ii perruiiled to succeed, in cue of 
death, to tbe piopeny undiapoacd of by hia nui 
tcUtion. 

Thia (^eral rule is, frith a Tariet j of caprict^ 
with wliich the roocenilom and expecutiona of 
the pei^le can never keep pace, dincrenily nar- 
rowed and modiHed by the difftrenl laws of 
ran'oua ataut. With ut, it b noi in every in- 
■lance that a man ii permitted id auceeed to hia 
relation. And the miaeryiitoduced by the un- 
intelligible eiceptions to the general protuioD 
of the la» is. in all cawi, in proporaon to the 
■Umgth of toe eipecutiiin that ia thui dii^. 

Forfeiture ia moR! penal in ita comequcnca 
than ricAcal. Br both foifeitun and euheal, 
on individual and hia dearendanis are made to 
lose their cliance of coming to the eitate of him 
(0 whom they stood u next immediate deacen- 
dania. But curnipiion of blood goes further. 
By corruption of blood, the party m question, 
and hia deicendanta. oie made to lose the chance 
they had of aucceedinj; eJther to a remote lactt- 
tor, or to any coltater^ relation. 

OSencea by wliich the btcxid ia lud W be cor- 
rupted are styled, how different aocvei in thiir 
naiucc, by one common Bnpellaii™> ftlml— — 
Betwe •--"'■ '-- -•-- 



was my lalherV but to «hale<cr i 
Iher's also, or that of any one da 
him ; and this becanse, in mailing 

lo the properly in question, in vinu ..., 

lionshijp to Diy brother, I must reckon thtonglk I 
tny father, titliough my father (such is the pm* J 
liaian made by the Uw) could not hinuclf han-l 
taken iL — Between my pstcnuil uncle and i 
the common ance»tor ia my nandfatlier. 
then, my father commit a fdgny, I kiae _ 
chance of aucceuling, not only la ahaunir n 
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Tbe one is. that where > msn has commit- 
ted a felony ritolen ■ hone, fDritiBtancc,) his 
blood immedutely iitidergoes a fcrmenution, 
and (aecordlng to the EyBtem of physiology 
in UK upon this oi^caiion,) becomes really 
cornipt. 

Tbe other is, that when a man's blood is 
in tbld Gtate of putteseeiicy. it becomcB just 
and nccesMry to deprive bis children not only 
of all real property, of which he was in the 
cnjoyBienc, but of what might thereafter be 
derired through him. 

Tbe end of punishment is to restrun a man 
from delinquency. Tbe qucstioii is, whether 
it be an advantageous way of endeavouring at 
this, to punish in any and what ra<ies. in any 
and wbat mode, to any and what degree, bis 
wife, hii children, or other descendants ; that 
it, with a direct intention to make them auf- 

If ■ man can bo prevented from running 
I Into delinquency, by means of punishment 
Irang over the bends of persons thus connected 
iritlt him, it is not, u in the cases above 
mentioned, became it is e:(pected that ihey 
■liould have it in their power to restrun him, 
hy any coercion, physical or mental, of their 
impofing: it it not that they are likely to 
bare it in their power, by anything they can 
do. In tbe case of the wife, it is not very 
likely; in tbe case of children already bom, 
it i* still less likely : in the case of children 
not yet born, it is impossible. What is ex- 
pected to work upon bim, is tbe image of 
what Ihey may be made to tuffer. The pu- 
nishment, then, upon them, may be, and it is 
expected will be. without any act of theirs, 
a puniabment upon him. It will produce in 
]imi a pain of sympathy. 

First, we will consider Ibe case of the wife, 
irbere tbe punishment consists in being made 
to lose what i* already in specillc prospect: 
Tii. Tbe unmoveable property in which she 
lud her dower. 

It ba* been doubted whether it were pos- 
sible for a man to love another better than 
Umielf I that is, to be alTected. not merely 
nomentarily, but for alengtb of time together, 
more by tbe pains and pleasures of another 
than by bit own. Some have denied Ibe pos- 
Mbilityi all will admit that it is extremely 
tare. Suppose it, then, to happen in one ease 
out of five hundred; and, to do all possible 

ptopeny nu his, but also id whatevri vu either 
nj giBndfathn'i or my undc't. So slso, if my 
graDdbthet commit a felony, I lose the chance 
« suceecdingi not indeed to the piopeny that was 
my fath«i">,noi, however, towhaievei wm either 
my giandfathet't or my uncle's, or any dcscen- 



Buppose 
m loves better 
other than 
many as half the 



honour to the marrisge 
that this person whom 
than he does bimsetf, ia never 
bia wife. But i 
number of men, 
that baTe wives. Nor is there above one in 
a hundred who has lands, of which a wife is 
endowed. Upon this calculation, there ia not 
above one man in 50,000 of those that ore 
liable to this mode of pkinishmcnt, on whom 
it would o|)erate in as great a degree as if laid 
on himself. In tbe remaining 49,9!)9 instances, 
in order to produce the same eOect, more pu- 
niehment must be lud upon tbe innocent wife, 
than would need to be laid upon the offend- 
ing husband. Let us suppose, for the pur- 
pose of the argument, that every man loves 
his wife half as much as he does himself: ou 
this supposition, ten degrees or grains (or by 
what other name soever it shall be thought 
proper to call so many aliquot parts of pittush- 
ment) must be laid upon tbe wife, in order to 
produce, the effect of five grains laid directly 
upon the husband. On this supposition, then, 
in 40,099 cases out of 50,000, half the punish- 
ment that is laid on in this way, ia laid on in 

2. What has been said with regard to tbe 
wife, may, without any very considerable va- 
riation, be applied to the children. In Ibis 
latter cose, however, generally speaking, the 
affection is likely to be more uniform and 
certain, and consequently the contemplation 
of tbe suffering they may be exposed to more 
certainly efficacious, in reatruning tbe com- 
miieion of the act intended to be guarded 
a^nst. The same method, making due al- 
lowance on this score, will therefore apply 
to this, as to the preceding nisc. 

\\'hat follows from tbis, therefore, is, that 
till the whole slock of direct punishment be 
exhausted upon the offender himself, none 
ought in this way to he attempted to be ap- 
plied through tbe medium of the iimocent. 

If there be any case in which Ibrfeiture 
con be employed with advantage, it ivould 
be that of rebellioH — rebellion, not treason ; 
for treason is a name applied lo a variety of 
offences that bAve nothing in common but 
their name. And if it were employed against 
the descendants of a rebel, it should not be 
in tbe way of transitive puniabment, nor in 
the way of punishment at all, but as a mea- 
sure of self-defence — of self-defence against 
tbe mischief that might be expected, not 
from the criminal, who is no more, but (roin 
his dependants. When the husband is en- 
gaged in rebellion, it is prolnblc tbat the 

* II will not, ii is hoped, be undemood that 
any stress Is meant m be laid upon the particular 
number here employed : the reader may put in 
number* for himself : Ihey are merely Kiren a* 
a swcimen of the manner tn which such an in- 
quirv ouiihi to be conducted. 

Hb 



aflections of hia wife* are enlisted on the 
nine lide. Is i( i:ertain ? By no means. 
But, howfvor, it in probable, la it probable 
tliut BO also arc bia children? 1b it certain ? 
By no meuiB. All rebellions, and particu- 
larly the last Scotch rebvllion, aSbrd instan- 
ces to the contrary. But, however, it ii 
probable. What, then, should be done? Pre- 
sume guilt, and makv it require an efibrt to 
ciempt the party from the consequence* ? 
No 1 but presume innocence, and make it 
require an elToi-t on the part of the crown 
to afflict him. Let the crown be empowered, 
immediately upon the attainder of a rebel, to 
sciie into its hands the pouteiisionit, real as 
well as personal, of his wife, his children, and 
his other descendants too : vrith a power to 
continue the seizure from year to yew upon 

proelamationg to be iesucd fur that purpose : 
and tbia too, under whatever title such pro- 
perty may be helil, without sulTering the 
law, u it is now, to be turned into a dead 
letter, by expedients for giving to property 
such modifications as render it unforfeitable. 
This would be a remedy exactly analogous 
to the suspension of the Habeai Corpui Arl : 
putting the near Idndred of a convicted rebel 
upon the ume footing, with respect to their 
drtunes. which by that act all men without 
distinction are put upon, with respect to 
their liberties. This would be a certain, not 
a casual safeguard, girin|f strength to the 
government, without bringing gmltlcss op- 
pression upon the people. 

State crimes, with treason tt the head of 
them, may issue from various sources: from 
indigence, from resentment, from ambition ; 
but in many instances they are crimes of con- 
science. By lawyers in this country, it is 
spoken of as one of those almost incredible 
abominations, at which nature shudders: like 
murder, not to be committed by any man, but 
one who has sold himself to the devil. They 
see not, or would not seem to see, that the 
character of rebel, or of loyalist, turns upon 
the accidents of war ; that men may ditTer 
with the most perfect integrity, and with 
the purest intentions, about the title to the 
crown, or to such a branch of public power, 
■s well as about a town, or a piece of land ; 
and that it is only party prejudice that makes 
rebellion and wickedness synonymous. But 
in those diflicult and distracted times, when 
right and duty are liable to be confounded, 
the Hydcs, the falkbuids, the Scldens, and 
the Hampdens. divide themselves: who can 
read the recesses of their hearts ? Men enlist 

* Those who have read Lord Claremlon's 
Uisuny, will remember srlui grievous eom- 
"'''""" "'" " ' '■■ * In speskinBof ih( Duke 
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Now, when con- 
science is the motive, it is always probable 
that the same conscienco which governs the 
principal may govern the dependants, or in 
other words, the same that governs the hus- 
band and the father, may govern the wife 
whom he cherishes, and the children whom 
be educates. Rebellion, then, is a family 
offence. 

That treason, however, which consists in 
secretly conspiring in a united nation with a 
foreign enemy, stands upon a very different 
footing. This is always among ofTences 
■gainst conscience ; It can scarcely arise even 
from personal resentment : it arises from Ihe 
most sordid of all sourees — lucre. Evety 
one acknowledges the baseness of such a 
crime j and a man coald scarcely be more 
detested by the public at large, than he 
would be if discovered by his own femily. 
This is no more a &mily offence than rob- 
bery or murder are family offences. In this 
kind of offence, therefore, there is not the 
same reason for casting the tiunily upon the 
mercy of the crown. Whatever the femily suf- 
fers is endured without reuon and in wut«, 

§ 6. Dindvanlagts o/thii Mode of 
Ptinahment. 

1. From what has been said, eicept in the 
above case of rebellion, it urill be pretty ap- 
parent that in point of ceTtaiitty this mode of 
punishment is eminently deficient. In by ht 
the greater number of esses in which the 
offence has been committed, this punishmenc 
cannot take place for want of a subject on 
which to operate, A man who boa no wife 
or children, cannot be punished in the per- 
sons of his wife and children. Couple this 
drcumslancc with the cues in which the 
offender wilt have nothing to forfeit, and it 
will be found that the punishment will be 
inoperative in nine hundred and ninety-nine 
cases out of a thousand. Now a puiiishment 
that is good in one case only out of a thousand 
is good for nothing. Some other punishment, 
then, must be adopted in its room. This pu- 
nishment must be as much as is enough in 
those cases, otherwise there had a< good he 
none. Now then as that punishment serves 
in all other cases, why may it not in tiiis 
one? If it he enough in those cases, it is. 
when added to the particular punishment in 
question, more than enough in this one. 
Now then, if it he more than enough, it it 
misery in waste. It is, therefore, for the 
most part useless, and whenever it is not 
useless, it is mischievous, 

a. After this, ii is saying little to observe, 
that in respert of iquabilitg it is not less 
defective, because, to a tnan who has no 
thought about his wife or children, or has 
taken a di^Uke to them, it is at least matter 
of indifference to him whatever may befall 
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themi in Iliia case, therefore, ttie punigli 
of Uiem IB so much deiu' wute. 

3. In respect of Jrvgalily, it U in a 
renivkuble degree defective ; the quuititj 
of evil thkt it is Biuceptible of produong it 
altoi^ther boundleu. Consider the rhain of 
domealic eonneiion. Bad calculate tb« num- 
ber of deacendsnti that ■ man may have ; the 
ffuSering communicates from one to another, 
and dettroyt the peace of the inost eiteuaive 
families. To produce a direct punishment, 
which m»y be estimated as unity, indirect 
and mis-seated punishment must be created 
equal to len, twenty, thirty, a hundred, or 
perhaps s thousand, be. 

4. It is no less deficient in point of «■- 
atptarilj/. What the delinquent himself Buf- 
fers i> known always by the sentence : it is 
in many cases visible in the execution. The 
woman or the child who is made to BuSer for 
hii crime, Unguisbei in secret and unavailing 

5. The pumBhment thus withdrawn from 
ita natural course, poucsBes not so much as 
the advantage of popalariln ; it is directly 
adverse to the general sentiments of tym- 
pathy and antipathy. When the delinquent 
himself is punished, the public vengeance is 
iadated, and receives no stLffaclion from 
any ulterior punishment ; if he be pursued 
beyond Ihe tomb, and bia innocent family be 
oOered up as victims, feelings of pity are el- 
ated ; an indistinct feeling accuses the lavra 
of injiutice, humanity declares itself against 
then, and on all sides the respect for the laws 
ii weakened. 



e to another case, of which 
o be met with in the penal 
f most countries — that of cn/- 
itttive pHitiiAnient, or the puniahment of large 
bodies of men for the delinquencies ofa part 
of them. Under the KngUsh law, one in- 
•tanca is the punishment inflicted on a whole 
OMporatioo for the delinquency of some of 
its members. 

When this mode of punishment b justi- 
fiable, it is only on the score of necessity. 
Now, to prove this necessity, Iwo matters 
of bet must be made to appear : one is, that 
tbe guilty could not be punished without the 
inaoceni ( the other is, that the suffering of 
the innocent, when added Id that of the 
gaQty, will not, in the whole, compose a 
mM> of evil more than equivalent to Ihe 
lene£t of the punishment. 

Of these two mutters of fact, the first is 
•aijr enough to be judged of : the latter must 
be leH to vague conjecture. 

Of the ndminljtering this mode of punish. 
■neat, there are same rcmarkabU instances, 
both by common Uw and by statute. The 
above principles mil enable us to form a 



judgment of the propriety of those severul 
proceedings. 

By the common law, it b settled that the 
privileges of a munidial corporation may be 
forfeited for the mbcondoct of the corpora- 
tars; those privileges which are indbcrioii- 
nately beneficial to all the persons wbo are tree 
of the corporation, for the delinquency of the 
majority of any general assembly of those wbo 
form the governing part of it. The power, 
however, of adjudKing such a forfeiture has 
been very rarely exercised, and the insidious 
and unconstitutional use that was attempted 
to be made of it in the reign of Charles II. 
has cast a stigma on the general doctrine ; so 
that it is not likely to be ever again carried 
into practice. Such a mode of punishment 
b plainly unnecessary and incipedient. The 
particular delinquents in this way may alwavB 
be ascertained, and that much more easily 
and infallibly than in the rase of ordinary of- 
fences ; their acts being, in the very essence 
of them, public and notorious. 

Our own tunes have exhibited several in- 
stances in which punishment, either in reaUty 
or to Bppcarmice, has been inflicted on a body 
of men fur the miabehaviour of a part of it. 
I will mention tliem in their order. 

The first I shall mention u the case of the 
city of Edinburgh, which happened in 1730. 
A very numerous mob rose up in arms, seised 
the city guard, possessed themselves (^ the 
city gates, and in defiance of the public au- 
thorities, put to death a Captun Porfrous, 
who lay under sentence of death, but had 
been reprieved. This outrage occaxioned an 
act of Parliament to be made.* By this act, 
a particular punishment is inflicted upon the 
Lord Provost of the town, for the particular 
neglect be is there charged with : but be- 
sides thb, a fine b laid on the corporation. 

Of these punbhments, that on the provost, 
we may observe, was in propriam pcriDaon. 
The fine on the corporation was a collective 
punishment, falling on as many persons at 
might find themidves in any shape preju- 
diced by such fine. Now, the ground of 
^iplying this latter punbhment was not the 
absolute impracticabiUty of applying any pu- 
nubmcnc of tbe proper kind at all. The 
provost, as we see, was punished for the 
negative oOence of his neglect. And it ap- 
pears from another act, which immediately 
follows chat ui question, that a number Ot 
persons were actually fugitives for Ihe prin- 
cipal offence. By tbe second act, these fugi* 
tives, in caae of their not surrendering within 
such a time, were to suffer death, as were 
also those who should conceal them. If, then, 
they never surrendered, tbey Tcmained fugi- 
tives, and were puniBlied by banbhment. If 
they surrendered, (he presumption ma, that 

• 10 0(0. lI-cW. 
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tbej would be punishcil with tlie ordirury 
punisbtnent Tor the offence aF which ibry 
were giulty ; thiii ijuniahmenc, however, v/aa 
not thought sufficient for bo enorniDug and 
daniierouH an outrage. Aa a supplement, 
operating in the way of tx potto facto Inw, 
tbie Gne upon the corporation wss thought of. 
Now, from Euch ■ punishment, coneidered in 
itselC >t it not probable that any great eflei^ 
could have been expected. It aerved. how- 
ever, to point tfaif moml sanction againat the 
offence, luid tu help to express, as in the words 
of the apt. the " highest detestation and ab- 
horrence" of the criminal transaction. 

In this case, na in that of rebellion, what 
may be presumed, even though the fact be 
not capable of being established by evidence, 
i«, that there ivas a complicity of affectioo, in 
virtue of which all the iiihabitantg joined in 
endeavouring to protect the offenders from 
the vi^tatton of the law. 

The next eUtutu I shall take notice of in 
this view is that for punishment of the cor- 
ruption that prevuledin the borough of New 
Skorthim.' A society, calling itself the 
ChristiBn Society, consisting of a large ma- 
jority of the electors, bad formed itself, and 
Bubaislcd for several years, for the purpose 
of selling the seats in Parliament for that 
boiougb. On this accouat, all who were 
members of that society were, by name, with 
great propriety, bud under a perpetual inca- 
pacitation. So much, coniadercd as a pujiish- 
ment. was a punishment in ;ir«iri'<u/)«rion(U. 
But the proper light in which this measure 
ought to be considered seems not to bare 
been that of a punishment ; for in this light 
it aeenu hardly to be justiiied. If it were a 
punishment, it was an tz pott facto punish- 
ment, which vras the less necessary, aa there 
was already a punishment of the same kind 
provided by the law ; to wit, inrapadlatiun, 
Ihou)(b it be but temporary. But in truth, 
by much the greatest part of the efficacy 
whidi it was eipecled to have, was built ou 
another ground : on it, a> a measure of anti- 
dpatloD; calculated to prevent an evil which, 
but for sneb remedy, it was viubly in the 
power, and as visibly in the intention, of the 
parties thus disabled to introduce ; tie. a 
succession of representatives brought in, in 
this corrupt and unconslitutiona] way. It 
was therefore nut punishment for an evil 
past and gone, but self-defence agunst an 
evil still impending. Now, the expense at 
which this benefit wat purchased lor the 
commimity, could not well be less in any in- 
stance than in this. The ftanchise of elec- 
torship, like any other brandi of public power. 
is not an usufructuary possession, but a 
trust J an article of property which a man 
lioldi not for his own benefit alone, but for 

• 1 1 o™. III. c 66. 
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that of Ihc whok community, of which he 
is hinisrlf but one. Those who are in pos- 
session of it find means, it is true, of deriving 
from it a personal benefit to tbemaelvea; but 
this is in direct repugnance to the interest of 
the community and the end of the institu- 
tion ; 10 tbat, with reference to the particu- 
lar interest of the possessor, it may be truly 
said, it is of the less-value to him the more 
consdentiously he discbarges it. In trutb, 
I see not why, with respect to the possessor 
himself, it ought to be looked upon as any- 

But the legislature went ferthcr : beaidM 
incapacitating the electors there named, who 
were a majority, but not the whole, it went 
on and communicated the right of election 
to all the forty-shilling freeholders within ft 
large district, of which the borou^ in ques- 
tion was but a part. In doing this, they les- 
sened the right of the innocent burghers who 
remained. f And aa to such part uf it, the 
measure, if it be to be considered as a mea- 
sure of punishment, must be allowed to have 
been apunisbment in aliema ptrtuiua. Con- 
sidered in this light, it was not expedient, 
since it was not necessary; forthe innocent 
nut only could be, but actually were, diitin- 
guisbcd from the guilty. But in wbatevw 
light it may appear, considered with refer- 
ence to the particular persons subjected to 
that trifling disadvantage, aa a measure of re- 
fbnnation it cannot be too highly pruscd. It 
stands as the pattern and ground-work of a 
great plaa of constitutional improvement. 1 



•\ The punlihmeni, if any, ihal was thus in. 
flicted on the innocent buighen, couiisud in the 
pain of ■nprehension that among the new elec- 
tors would be found some, and perhaps a majo- 
rity of the whale, who would make an improper 
use of the power of which they were inaife par- 

^ Une thing let me be neimitled to mention, 
which 1 thuik would have been an improvement, 
and would have done all that could be wanting 
to recondle the measure to the strict piincipln 
of ordinary justice. A pan of the clecton stmid 
in a meritorioiH light ; tn« had ei' " 
to wiihiauid, or the good fortune i _ 

temptation to which their eo-electors yielded- 
Yet by the statute in question, thecondiiion of 
this lueritoiious part, so far Iran being betteRd, 
was rendered worse than it was before. There 
was a method by which this might, 1 think, have 
been prevented, without the least prijudice lo 
the relorming pan of the measure, and at the 
same time a iignal encouraGcment have been 
'-' ■ - ^i™ The ..pc 



7 had either them 









ihould have unde 
in inch mannei that the weight of each mati's 
auflVage ihnuld bear (he same ptuportiDn to that 
of the rest under tbe new consiitution as it had 
done under tbe old one. The benefit thus re- 
served would In such case have told Ihr more 
than it WM in realiiy. The men, by being only 
not punished, would have seemed to be rewarded: 
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§a Bmdam Punithmm. 

SanAom punighmcnt ii tbe epitbet ttut mny 
be applied to aaa-neMeS puiUBhoient, in those 
raaea in which, without previous design, it 
hu fallpn upon the innocent by some caprice 
of the iniiigi nation taken up at the moment, 
when the occhuoq and the preten<!e hu cunie 
for the infliction of il — not so much a.i even 
the wretched sort of pretence, which had 
place in the case of eilravasated punishment, 
having plaee in the present rase. 

Pot the illuMration of this modification of 
nua-seated punishment, we may again reter to 
the law of forfeiture, to that of dcodands, 
and that of the ciclusion put upon testimony, 
when, for the punishment of an inconjectur- 
able numher of innocent persone, through 
the iide« of one delinquent, and by wounds 
of every imaginable breadth and depth and 
nature, the fact of his delinquency furuis the 

When a man who has a freehold interest 
in any lands comnuts an offence, part of the 
punishment for which is the forfeiture of nuch 
interest, and then sella, or mortgages, or in 
any other manner disposes of that interest, 
and is afterwards attainted Ibr the offence, 
the law takes it back from those m whose 
lavour it was disposed of, without deigning 
td inquire whether they knew anything of 
his having eomuiil ted it. An individual com- 
mjta a secret murder, and sells youane«tate: 
twenty years after he is discovered, prose- 
cuted, attainted. The king, that is, some- 
body who assumes tiis name, seizes the estate. 
If you have devised it.cliarged it, sold it — if. 
beddea yours, it has passed through fifty 
other hands, it makes no difference. If it 
waa your wife who had been murdered, it 
would make no difference : you would lose 
your wife by the crime, and your fortune by 
the purushment. 

It might be supposed that the law looked 
upon itself as driven to this expedient by the 

Sprehenoon of fraudulent eonveyaneesj hut 
» is not the case. In the aiae of moveable 
and other per^mal property, it recognises the 

Ibey certainly would have been rewarded in 
pi^l of honour. If a religious altcndon wen 
constanll^ to be paid u private subsisting inte- 
resta, which being temporary may alwaya be pro- 
Tided for at a sniaU eipensr, nlonnaDon would 
be delivered from much of thai opposition which 
tl is at present apt to meet with. One nuy say 
to refonneiB, jcrtr llir whole, bul forget not iliul 
€ack meniber is a part of it. 

Strictly speaking, it is true chat the elecuns 
have no reason to complain, ijcepl as above, 

. ...... an nlcnuon of the elective 

chisc. The dilemma is dear ; if ytai do not 

' ~ to discharge it conscientiously, you ought 

'te trusted with it ; If you do, il is or no 
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practiLability of distinguishing fraudulent con- 
veyances from bir; it establishes the latter; 
it vacates only the former. Yet it is ob- 
vious that immoveable property is much less 
obnoiious to luch a fraud than moveable. 

With all this the author of the Commen- 
taries is perfectly well satisfied. " This 
niaji be hard," he says, " upon such aa have 
unwarily engaged with the offender." But 
what of that? " the cruelty and reproach," 
continues he, " must lie on the part, not of 
the law, but of the criminal, who has thus 
knowingly and dishoncatty involved others 
calamities." ~ 



n this ni 



nothing that ii 



blished can come amiss. So long as there is 
the least particle of guilt, not only in liiiti 
who is punished but in any one else, no law 
by which punishment is inflicted can be cruel, 
no law deserving of reproach. 

Another instance of random punishment is 
that of Deodands. 

You are a farmer. You employ a wag- 
gon. You send your son to drive it: bu 
slips down, U run over and kiUcd. The 
king, or somebody in bis name, is to have 
your waggon. This is the consolation which 
the law of England gives jou for your loiS. 

Tbis idea might be improved upon. Let 
it be a law that when a man bt^pens to break 
his nvek, the people of his parisb shall draw 
lots who shall be hanged to keep him com- 
pany. The punishment would be greater, 
but the reason for punishment would be the 

If, instead of a waggon, it had been a ship 
that was moving to your son's death, it would 
niakc no difference : though the ship were 
huten with the treaeure of ibe Indies, it would 
make no difference; the ship and ita lading 
would be the king's. 

The source from whence this institution 
flowed is pretty generally known : but it is 
not perhaps so generally observed that the 
institution is not a just consequence, even 
from the ideu then received. Il was esta- 
blished, it is not easy to say how early, but 
however, in the days of Catholicism. In 
those days, aa soon as a man's soul had left 
its body, it used to go to a pUce calh^l Pur- 
gatory, there to be brmled for 2Q,000 years. 
Mow in this life some souls love musit% 
others not. But in that pott life which was 
then to come, all souls were fond of it alike. 
Luther himself, who uugbt to know, is posi- 
tive of it.* Not that all music was to their 
taste : it was only a particular kind of mu- 
sic, such as only priests know bow to sing. 
But il was not reasonable that priests should 
sing unless they were paid for it ; for the U- 
bourer v* wortby of his hire. Now when a 
man died thus suddenly, it was not probable 
that ho should have made any provision by 
* tice 8li J, Hawkins' Ulstoryof Music- 
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faia will for paying them. Therefore it wm 
necessary ihst sumebod)' else aliould pay 
iht-m. So fiir vras in order. But why re- 
uirt to any other fund than the man't own 
property? Wiu he the poorer for having 
died B vinlent death, than if he had died a 
natural one? or tor dying by the effect of a 
thing in motion, than if he had died by a bll 
IVoin a thingat rel>? And if, niler all, he 
had nothing to pay for himself, could not the 
parish, or the hundred, or the next abbey, 
have pud lor him? 

I would not iwear but the lageii who in- 
vented this notablv inititulion uiight think 
ta do a spite to the thing, the waggon, the 
■Up, or whatever it was, by making it for- 
feited ; as the Athewans eilenninated a 
stone that struck a man and killed him. that 
is, carried it out of their country and threw 
it into another. Many a public institution, 
which the lawyer admires with humble de- 
ference, bas had no better ground. 

The next instance of random punishment 
which I would give, consists in the exclusion 
put upon testimony. 

I could wish to give the reader a precise 
list of tbe offences to which this ptmishment 
is annexed, but this I find to be impossible. 
Every principle delivered on this subject 
teems with contradiction. The enumeration 
which is sometimes made inrludes nearly every 
principal crime, comprehending treason, per- 
jury, forgery, and such IHe Crimea, theft, all 
crimes considered infamous, and felony. As 

to felony, this ia spoken of as if It were a 
particular species of crime : the case is, that 
fdliiny is a roileetion of crimes as heteroge- 
neous as can b« conceived, and which hive 
nothing in common between them but the ac- 
eidental circumstance of being punished with 
the same punishment. Crimes of mere re- 
fentment, or malicious miscluef, are by scores 
of statutes made felonies. Homicide inten- 
tional, in the heat of passion ; or uninten- 
tiorwl, by an unlucky blow, is felony : rape 
is felony : crimes of lewdness are felonies. 
What is not felony? The evidence of per- 
sona excommunicated is not received : the 
reason annexed by some has been, that these 
individuals, not being under the influence of 
religion, cannot be believed on their oath. 
By others it has been generally said, that 
those who converse with excommunicaled 
peraona ore excommunicated with them, and 
consequently they cannot be admitted to re- 
ceive any questions from a court of juatire. 
Of this nature are the reasons frequently 
ipven for existing laws in the books of Eng- 
Ush jurisprudence. 

Without longer stopping, therefore, to as- 
certain in what cases teatjmony i> refused, 
let us proceed to examine if this be a proper 
punishment ; that is to say, if there be any 
casein which, because i man has commilled a 
nimc, his testimony ou^ht to be rejected. 
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hable that aRer every expedient that can be 
put in practice to get the truth of him, th* 
account he gives of the matter would rather 
mislead tbora who are to judge, than aettheni 
right. I say mislead the j udges ; I do not n]r 
be a false one : for whether it be true or not, 
is what to the purposes of jusUee is a matter 
of indiETerenFe. The point ia fur them to (ba 
enabled to) form such a notion of the &ct in 
dispute as shall prove a true, one: by what 
means they come at it ia no matter. He 
would commit perjury indeed -, but that la 
quite another evil, and an evil for whiA 
there is another and more proper remedy 
than that of prematurely repelling hta evi- 
dence. This want of veracity, therefitre, ii 
no objection to him, unless he has tbe &culty 
of maintaining to the last, such a degree of 
consistency and plausibility as shall enable 
him to conceal it. 

As to want of veraaty, it should be toa- 
sidered that the greatest liar in the univene 
rarely swerves from truth (I mean what to Um 
seems truth) in one instance Out a hundred. 
Tbe natural bent of all mankind ia to speak 
truth; it requires the force of some particu- 
lar interest, real or ima^nary, to overbalonca 
that propensity. Some men, it ia true, are 
made to deviate from it by very slender mo- 
lives, but nobody tells a lie absolutely irith- 

tiow then, do but suppose him absolutely 
without aiiy interest to give a Wse accou ' 
and the most abandoned criminal thai c 
was upon the eartb might be trusted b 
safely as the man of the most consumn _ 
virtue. Where, then, lies the diflerence? 
this, that the profligate man may eanly fi 
made to fancy be has such an interest ' 
telling blaehood, as shall preponderate o\ 
the interest he funi * ' ■ ' 
truth; tbe easier, the more profligate he ii 
the man uf virtue, not without difficulty: A 
more dilHculty, the more he is confirmed Ij 

Now a 
where he is 
lestimony, 1 
less be be ir 

have: he has it from the political a 
in tbe penalties which the law denouno^ 
against falsehood in such coses: he hai 
from the moral sanction, in the infamy ■ 
nexed by men in general to si ' 
he has it from the religious si 
he be an atheist, and except in as br as &»- 
pensations or absolutions may intenene to 
take it off. 

The interest which a man may have, od the 
other hand, to speak falsehood in such a case, 
may be distinguished into a natural interest, 
and nn srtificiiil one. What I mean by a us- 
(ural interest need not be viplainod. 1 call 



apeak truth, in 
is called upon by law to gi 
■ry man has. and 
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that ui ■rtiflcial iuterest, which he may de- 
rite in the way of rewuril. Iiy tbir cxpreis RCt 
of him who hu some natural intereBt. If 
you ore at law for an eslate, you have a 
natural interest in my telling any istory, tnie 
or Cake, that may Krve to eatabliih fuur 
title. If you give me a reward for telling' 
■ucb a <tury, I have an arlifidal one, which 
i> raised up in me by you. 

Now, whether a man have a natural interest 
or no in the fat« of a conteit, is in general 

Eiretty easy to be known ; it is a question of 
[sell: and if determined in the aHlrmitive. 
the tendency of the law is, to reject a man 
M a witne«s, upon that distinct fcround, and 
without regard to his probity or improbity. 

The question is here concerning an artificial 
interest, the existence, or non-eiiatence of 
which does not lo readily lie within proof; 
but the lights that are to be had, are to 
be drawn from euch urcumitancee as may 
appear to aSect the description of a man's 
general cbaracter. Thus much only is cer- 
tain, that in proporUon as a man is more 
of less confirmed in rirtue, the less or the 
more likely is any aitifidol motive which may 
he presented to him, to preponderate over 
tbc motives he has to speak truth, and be 
effective, so as to determine him to speak 
blsebood. 

It is here proper lo be upon our guard 
against a vulgar error. Men of narrow ei- 
perieBce, of haiity judgment, and of small 
reflection — in aword, the bulk of mankind, 
hare In a manner but two classes in which to 
slow a man, in respect of merit : they biow 
but of two characters, the good man and 
t^ bad man. If, then, tbey happen to view a 
man's conduct, in any instance, in a tiivour- 
able light, up be goes amonf; the good men ; 
if in an un&rourible, down he goes among 
the bad men ; and they lii a great gulph be- 
tween the two, If their opinion, with respect 
Co eitlier come to change, as they have no 
intennedialc stages, he is removed from his 
station, with the same violence be he was at 
first placed in it. But men of observation 
and cool reflection, wbo have had pstience 
and ngadty to make a narrow search 



a word, (for this is the sum of the argu- 
it) they will see, that while the law en- 
joins the eiclu.>ion of any class of penons, 
at all events, in order to vimdatmati degree 
iBiiftfc inconvenience, it embraces tgreal 

It is manifest, that the smaller the number 
of persons is whom it guards agunst, in pro- 



•t the ei 



tU* indolent and hasty system ; tkey know 
that, in the scale of merit, men's characters 
rise one above the other, by infinite and 
imperceptible degrees; and. at the same 
time, that the highest is distant from the 
lownrt, by a much less space than is coin- 
moDly imagined. 

Those who admit the truth of these obser- 
vations will see how precariuui and ill-con- 
trived a means the law lakes to come at trutb, 
by giving into the error above noticed: by 
making one class of men which it will hear, 
and another of men whom it will not suffer 






otbosi 









to be heard in any case, i 



n any acctiuul. 



led to danger, the less is the advantage 
gained by it. Whom, then, does it guard 
against? a few hundreds, perhaps, in a nation. 
And from whom does it remain eiposed to 
danger? the rest of the nation. Forwholsit 
from wbom it does not stand exposed, in any 
cafe, to a danger of this kind, 1 declare is more 
than I can imagine. If there be any man now 
living that can lay bis hand upon his heart, 
and solemnly declare, that in no instance, tri- 
vial or important, has he ever departed from 
the rigid line of truth, upon the prospect of 
advBiilaf;e, hu has either more hypocrisy than 
I would wish lo impute to any man, or more 
virtue than I con persuade myself to cibt in 
any man. The only person about wbom [ 
ran he sure, and who yel would not willingly 
yield the palm of integrity to any one that 
lives, nor barter any atom of it for any other 
honour the world has to beslow, is fitr, I 
know, Irom the thoughts of making any such 

There sre cases in which the liest man alive 
could scarcely be credited without danger ; 
there are cases in abundance, in which the 
worst man ahve might be believed with fafety. 
Such are all those, where the circumstances of 
the case afford the witness no natural motive 
to speak &lsely i and the drcumstances of the 
parties are such as can aSbrd him no artificial 
one. I am. for instance, as bad a man as, 
for the supposition's sake, you would choose 
to have me. I happen to see one man best- 
ing another, who ^ierwards seeks his remedy 
at law agwnst the oppressor, snd rolls mc as 
a witness, and the only witness. Now it has 
happened, that 1 have been convided of per- 
jury, over and over again, as many times as 
you please: I would swear my fiilher's life 
away for a peimy. But the parties are, both 
of them, miserably poor; tbey neither of tbem 
have a penny to tempt me with. What, then, 
ii there to induce me to give a blse account 
of the matter? nothing. What, then, is the 
danger of sdmittingme? none at all. What 
the consequence of rejecting me? the triumph 
of oppression. Now. in a case like this, there 
is nothing singuhu' nor improbable; a thou- 
sand such might a man figure to himself with 

Having proceeded thus hr, I will venture 
lo advance this position, that a man's testi- 
mony ought not to be rejected at all events, 
even for the crime of perjury ; if not tor per- 
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other crime. I will jus^ offer ■ farther con- 
eideration or two, in support of this Dptnion -, 
I will then give h abort ilceteh of the evil 
conteqiienccs that result from such an aino- 
lute rejection; I iviU, thirdly, offer ui expe- 
dient, which. 1 think, would ansner every 
good purpose of it; and, lastly, [ will ststc 
the diflerent degrees of reuoii there may be 
for extending the incapacity to the different 
crimes that may be prt^osed. 

Now, then, let the erime of which the wiU 
neaB hu bMn convicted be that of petjury. 
He hai, however, no nsturol interest to speak 
bise : if he hive, that forms another ground 
of disahiiity, whit-h is not here in question. 
If, Chen, he have an artifietal interest, it is the 
party that must ^ve it him. But in this case, 
the party must be a suborner; unless, then, 
he stand already convietud of subornation 
on a former oeeaiion, there can be no ground 
tor repelling the perjured witness, without 
peremptorily attributing to another man, 
whose character Hands unimpeached, a crime 
of a similar complexion — ■ supposition which 
no rule, either of law or reason, seems to 

t cannot help thinking, that these rules of 
peremptory incompetency would never have 
been laid down, had those who first started 
Ibcm gone deliberately and circumapectly to 
work, and carefully examined the consequen- 
ces on both sides of the question. The evil 
consequences of the rule, they seemed soircely 
to have east their eyes on. They seem to 
have gone to work, as if tbey bnd witnesses 
enough in every case to pick and ehooie out 
of; on which supposition, certainly, they 
would do well to discard the worst, to pick 
out and retain none but the best, and such as 
ahould be proof against all exception. All 
this was mighty well, provided there was no 
danger on the other side. But the dant'cr on 
the other side is terrible. It is a truth, how- 
ever, which I can scarce help looking upon as 
very obvious, and certainly it is an important 
one, that to mark any man out as disabled 
from witnesrang at all events, is to grant all 
men a license to do to him and before him 
all manner of mischief whutmever. Now, as 
to what may be done to him, that indeed may 
be tuken as so much punishment of the pro- 
per kind, though it would be a strange, loose, 
and inconsiderattt inulhod of laying a ouin 
under proscription." 

But as to mischief that may be done to 
others in his presence, of which, in any other 
way, others may lufihr for want of his evi- 
dence, — the case of Pendoeh and Marken- 
darf may serve ai an example. By the statute 
which is called the Statute of Frauds and 
Perjuries, three witnesses 
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ic respect), than 



unimpeached ; but it was found out that the 
other, once upon a time, bad been convicted 
of petty hirccny, and been whipt. This was 
before the attestation — how long, it doei not 
appear. The suit was commenced five year» 
afterwards. This man being deemed a bad 
witness (and as such, not to be beard.) there 
wanted the requisite number, and the man, 
in whose favourthe will had been made, lost 
the estate. One may imagine the shock to 
a person, who thought he had all the secu- 
rity fill bis estate which the Uw could give 
him ; one may imagine the surprise and indig- 
nation the testator, were he to arise out of 
his grave, must feel, at seeing his disposition 
vacated by sn inddent, which common pru- 
dence could never have prompted him to 
guard against, unless, by looking in a man's 
liice, he could have told that once in his life 
he bad been guilty of a triding breach of 
honesty, and been whipt for it. 

The limits of this design will not permit 
me to expatiate upon this subject any further, 
''y 'igg^t^'ig eases of like mischief that are 
liable to happen. Or collecting nieh as are 
known actually to have happened. This 
general sketch of them being given, the intel- 
ligent reader ivill resdily excuse me from en- 
tering into the detail. 

Because a woman has been guilty of per- 
jury, or any other offence which has rendered 
her testimony inadmissible, it is just that she 
should be punished ; but is it just, is it pro- 
per, that she should be delivered over to 
the lust of every man to whom her beauty 
may become an object of desire? If the Uw 
were known to be, in this respect, as it is 
said to be, the nation would become a scene 
of lust, cruelty, and rapine ; but it happens 
here, as it will sometimes happen in other 
instances, one mischief operates as a palliative 
lo another: Che extreme absurdity of the law 
is veiled by men's utter ignorance of its con- 
Let us turn back and look on the other 
side. VVhal, then, would he the mischief of 
admitting the testimony of a man thus stig- 
matized ? 1 see none : none at least that catt 
for a moment stand in competition with the 
mischief on the other side. >' But the per»on 
so stigmatized does not deserve lo be be- 
lieved!" Docs he not? why am 1 (o think 
so ? because you say so ? No ; but because 
men in general will say so too I And will 
they then? Yes, surety will they. I da be- 
lieve it, and iherefore it is 1 say there is 
no danger. Let him be known for what be 
is, anda jury will be under the strongest bias 
not lo believe him. Their prejudice will 
bear strong against him : nor will any thing 
less than the strongest degree of probability, 
and the most perfect conaiatency in the wbolc 
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nuTBtion, be lulEdent to injure tbem la be- 
lieve it. I we not what it it Chnt shoutd 
jiutify the extreme diatnut which judges 
uve shown of juries in ifstabliihing this rule; 
eapecially u, in cue of > conviction of >n 
innocent person, which is the greatest danger 
the cose is open to. it i« so entirely in the 
power of the judge to save the convict. The 
geoerid prejudice of manLind, aa we have 
before observed, leadfi them tu eiaggeration 
in the judgment they pronounce of the gene- 
ral tenor of a min'i character from a single 
action ; m parlicular. to spread the itain that 
■ dngle act of delinquency brings upon a 
man's character, tarther than, according to 
reason, it ought to go. It is from having 
been the dupes, aa I take it. of thin preju- 
dice, that even judges — the ancient judges 
who first laid down the law upon this point, 
&it broached this rule. It may always be 
expected to work, at least as strongly as it 
ought to work, upon juries taken from the 
body of the people. 

Were it then abolisfaed, the conduct of 
Junes then, you think, would nearly be the 
■anie as if il subsisted? 1 think it probable. 
What advinlsge. then, would you gain by tbe 
abolition? This great one: the chance that 
a delinquent might have of impunity in such 
a case, would no longer be visible upon paper; 
be would no longer see a formal licence given 
him, by the letter of the law, to commit all 
manner of wickedness in presence of an ob- 
ject drcumitanced like the party in question: 
If a guilty person were acquitted upon that 
ground, it would appear as ii, upon the whole, 
the atory was not credible, and that, in fi>ct. 
DO such crime was committed as was charged j 
not that, having been comruitted, it was suf. 
lered to go unpunished. This, then, is the 
advantage ; and 1 think a more conclusive 
one ciiuiot well be required to justily any 



All that prudence requires in such a case 
b, tbat the character of the 'fitness, that is 
to say, tbe offence of which he was formerly 
guilty, should be known, that those who are 
called upon lo weigh bis testimony may be 
able to judge how fer he is to b? believed. 

Suppose the party bas been guilty of per- 
jury: this crime most particularly affects his 
creiiMlity. There is a great difference to 
be observed in the quality of the crime when 
committed in self-defence, in one's ovrn cause, 
and when committed on the subornation of a 
stranger, and in on attack upon tbe life of an 
innocent person. Such distinctions are moat 
important, and readily offer themselves to 
thoae who consult the dictates of common 
Mnse, and do not suffer their eyes to be 
blinded by tbe mist of technical jargon. 

The time which has elapsed since the of- 
fence waa committed, is a consideralioii of 
imporlance. A man b his youth, at fourteen 



Gfceen years of age, was led to take a 
le oath, and was convicted; he becomea 
srmed; during thirty or forty years be 
intaina an unimpeachable character. His 
armation is of no consequence : Ihe record 
his forgotten crime is droned from the 
dust with which it had been covered; in ac- 
cordance with this rule, his testimony must 
be rejected : upon every principle of common 
sense and of utility, it would have been 
equally admisuble vrith any other. 

In the prosecution of criminals, the testi- 
mony of those who have a manifest interest in 
their condemnation is not refused, whether that 
interest be pecuniary, or arising from a desire 
of vengeance. Such testimony is. however, 
received with distrust and caution. This is 
well ; — be equally distrustful of a witness, 
whose previous conduct has rendered him sus- 
pected; but hear him, and examine whether 



the I 



!s of his 



re of a 



1 affect his credibility on each particular oc- 

§8. Caiae qf Ihe Friqutney of Mit-teaUd 
Punhhmnl. 

As to the cau^e of the abuse thus made of 
punbhment, it lies not very deep below the 
surface. It lies partly in the strength of the 
self- regarding and dissocial passions; partly 
in the weakness of the mtellccnuJ facultiea 
on the part of legislators, and of judges acting 
in the place of legislators. 

It ties more particularly in the strength 
of the dissocial passions, and b that one of 
the false prindples, rivals to the principle of 
utility, viz. in the principle of sympathy and 
antipathy, in the production of which the 
dissocial affections, influenced and swollen to 
that pitch in which tbey assume the name of 
passion, have so large a shore. 

Urged on by the dissocial passion of anti- 
pathy, misguided by the principle of sympathy 
and antipathy, men in power have punished, 
because tbey hated ; taking as a suIBcient 
warrant for the infliction of the sufferings 
which they proposed to themselves to indict, 
(he existence of tbat hatred, of which, as 
towards tbe person in question, in considera- 
tion of the act in question, the existence was 
demonstrated to them by their own feelings. 

That which was the cause, became natu- 
rally the measure of what was done : punish- 
ing, because of his hate, it was, to the man 
with the strong hand, matter of course Xa 
punish in proportion to his hate. 

A lot of punishment, in which so much 
suffering, and no mote, would bll upon the 
innocent, as, consistently with the appbcation 
of punishment to the guilty, was unavoidable, 
sufficed not for the gratification of his hate : 
of that satisliu:tion which consists in bis con- 
templation of another's suffering, be would 
have it much more u was to tie bod : and 
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frequently tbete W» HXiet a price, ao aa it 
mi It the expense of otbers only thit tbat 
price wu made up, uid not any part at liia 
cxpenie — there was acsrce a price at which 
he WW not content to puichue it. 



BOOK V. 
OF COMPLEX PUNISHMENTS. 



CHAPTER I. 



Wl have before ohterved, that > pcnni act is 
BOtiimpleiniCe eSects, does not produce one 
'ngle evil ; that it produces many loauea of 
fi at once. A punishment, conaidcred as 
1 art, may be simple — considered in iti 
effects, cumplei. 

A man it imprisoned : here is a simple pu- 
nishinent. as respects the act on the part of 
tbe judge, but as respects Ihe individual, tbe 
evils resulting from it may be very various, 
•ffecting, in different ways, his fortune, his 
penoD, bis reputation, and bis condition in 

A mmple punishment ia thai which is pro- 
flueed by ■ single act of puniBhmciit ; a com- 
pound punishment is that which requires 
mote than one operation. Tbe punishment 
for an oSenre may include Imprisonment, a 
fine, a mark uf in&my, kt. : if all tbe9e are 
announced by the taw — if each of these pu- 
nishments is expressed bj a clear and fsmiliw 
term, the punisbment, though compound or 
complex, may he a good one. 

Improper compleii punishments are those 
of which (he integral parts are rot known, 
thow which include evils that the law docs 
not announce, which are only expressed by 
bbscure and enigmatical names, which do not 
exhibit their penal nature b clear characters, 
ind which ore only understood by Uwyers : 
of this itind are transportation, felony with 
■nd without benefit of clergy, prKmunire, 
outlawry, excommunication, incompetency 
as a witness, and many others. 

Everything which is uncertain, everything 
yhich is obscure, offends against the lirat 
condition m framing a good law. 

Tbe inconveniencea attached to complex 
punishments, when thus defined, are very 
great, but tbey may be explained in a few 
words; the legislator knows not whs 
does ; the subject knows not what is tt 
b; the punishment threatened. It becomes 
impossihlD for tbe legislator to do what is 
proper in each case -, he therefore does either 
too much or too liltle : every obscure cx- 
prcsnon veils from bis eyes the nature of the 
punishment or punishments he employsi be 



strikes blindfolded, and sMtters suffering at 
hazard. The jury and the judges who wit- 
ness the inconveniences of the taw in ea<i 
particular case, allow themselves to emploj 
all possible means to avoid them ; tbey usurp 
the authority of the legislator, and pctjury be- 
comes the habitual palliative of his injustice 
or improvidence. 

If the law is executed, what happens? — . 
the judge, in inflicting one usefiil punishment,. 
is obliged to inflict a multitude of uscleai 
punishments — punishments of which tbe 
offenders had only an imperfect idea, whici 
produce mischief in pure Waste : oftentimea 
the mi Bcbief spreads over persons who are en- 
tire strangers to tbe offence, and the conse- 
quences are such, that tbe legislator would 
have trembled had he foreseen them. 

We have already spoken of incompetency 
as a witness : we shall now direct our sttctl- 
tion to the other punishments above nifn^^. 
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Ahonq the advantages wtiich the North 
Americans have derived from their indepen* 
dence. there is one which cannot tail to strike 
every man who has any feeling of nali< 
pride : it has saved them from the humiliating 
obligation of receiving every year an imports^ 
tion of the refuse of the British population; 
of serving as an outlet for Ihe prisons of the 
mother country, whereby tbe morels of theii 
riung people were exposed to injury, by » 
mixture with all possible kinds of depravitj. 
North America, aiter having been exposed U 
this scourge for upwards of a century, ng 
longer serves as a receptacle for these living 
nuisances : but can any limits be assigned ta. 
the moral effects that may have been pro. 
duced by this early Inoculalion of vice ? 

I shall have occasion again to recur to lU* 
important topic, when, in speaking of 
colony at New South Wales, and of the r 
population now forming; there, I shall poiDt, J 
out the inconveniences which result froiD 
sending thitber these periodica] harvests of 
malefactors. 

Tbe present object is to show that the 
system of transportation, as now managed. U 
essentially different from what it was under 
the old system, and that, with the change 
of scene, tbe punishment itself has in man/ j 
respects been materially altered i in sodm ' 
respects for the better ; in nuny others for 
tbe worse. 

(.'nder the old system of transportation to 
America, power being given for that pur- 
pose by Parliament, the convicts destined for 
transportation were made over by the govern, 
ment to a contractor, who. for the profit to be. _ 
made by selling their services for the penal T 
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term to a muter in America, engaged to con- 
vey them to the acene of baiiighiiienl. To 
buiiBbment — tbe baniihment preieribed bj 
liiw_WBi thiu added, in all cases in which the 
individual! were not able In purrhaBc tbeir 
liberty, (he ulterior and perreetly dindnet pu- 
nishment of bondagt. But wherever it hap- 
pened, thnt. through the medium of a friend 
or otherwise, the convict could bid more for 
himself than would be given for his services 
by a stranger, he vias «ct at liberty in the 
fint port at which he arrived. The puniah- 
ment wu limited, ai respected him, to simple 
bmishmenc : the individual wb« therefore 
punished with bondage, rather for hit poverty 
than for the crime he had committed. Thus 
the most culpable^those who had committed 
great crimes, and who had contrived to se- 
cure the profits of their erimes, were least 
punished. The minor thieves, novices, and 
inexperienced malebctors, wbo hud not se- 
cured their plunder, bore the double chain of 
tanishment and sUvery. 

Under the lystem of transportation to Bo- 
tany Bay, tbe whole expense is borne by the 
government. The governor of the colony 
always retains an authority over the eonvicls, 
■nd acM as their goaler ; he provides them 
with habilstions, employment, and food ; they 
are placed under his sole controul ; he may 
employ tfacm either in public or private works. 
Hard labour, with some few exceptions, is 
tbe lot of all ; exemption &om it cannot be 
purchased by money. In this respect, the 
inequality above spoken of has been greatly 
corrected, and the punishment having been 
rendered more certain, is consequently more 
efficacious. 

Transportation to America was attended 
with another inconvenience: that country 
preaented too many facilities for the return 
of the convicts. A great number of them 
availed themselves of these opportunities, 
and returned to the mother country to eier- 
dse their fatal talents with superior skill — 
■onie when their terms of banishment had 
expired, many before that period had arrived. 
As to tbe latter, the facility of return was 
one among the diradvantagcs attending trans- 
portation to America: as lo the others, in the 
eyes at least of those who conceive that the 
commission of one offence ought not to ope- 
rate ai a forfeiture of all ride to justice, this 
facility of return could not fail to appear as 
an advantage. On the other hand, Ibe dis- 
tance of BJjtany Bay afforded a better secu- 
rity against illegal returns; being situated at 
tie antipodes of Britain, with scarcely any 
eiining commerce when first selected, the 
return of any of tbe convict population was 
an event hardly to be looked for. Wliilst, 
however, a security thus effectual was pro- 
vided against the return of convicts whose 
tarmi bad not eajnred, an equally effectual 



barrier was rused against tbe return of those 
whose terms had expired ; and thus, at one 
stroke, all inferior degrees of this punishment 
were, in nearly all cases, indiscriminately 
converted into tbe highest. Whether such 
an effect was intended or not, is is needless 
to inquire \ but that such was the effect, is 
indisputable. 

Transportation, under the present system, 
is a complex punishment, composed, first, of 
banishment, and second, of hard labour : — 
banishment, a punishment eminently defec- 
tive, particularly in respect of its inequality ; 
bard hibour. a punishment in itself eminently 
salutary, but. when connected with banish- 
ment, and, as in this case, carried on under 
every possible disadvantage, ^ling altogether 
to produce any beneficial efTects. 

In order to show how completely adverse 
the system of transportation to New South 
Wales is to the attiunment of the several 
objects or ends of penal justice, it will be ne- 
cessary shortly to recapitulate what those 
ends or objects ore, and then to show, from 
the accounts which have been furnished re- 
specting the state of the convict population 
of that colony, in what degree these ends or 
objects have been respectively fulfilled. 

I. The main object or end of penal justice 
is eiimple — prevention of similar offences, on 
the part of individuals at large, by the influ- 
ence exerted by tbe punishment on the mind* 
of bystanders, from the apprehension of simi- 
lar suffering in case of similar delinquency. 
Of this property, transportation is almost 
destitute : this is its radical and incurable 
defect. The punishment is not seen by— it is 
hidden, abstracted from, the eyes of those 
upon whom it is desirable it should operate 
in the way of example. Punisbmenta which 
are inflicted at tbe antipodes — in a country 
of which BO little is known, and with which 
communication was so rare, could make only 
a transient impression upon the minds o[ 
people in this country. " Tbe people," says 
an author who had deeply considered the 
effects of imagination, " the mass of the 
people make no distinction between an in- 
terval of > thousand years and of a thousand 
miles." It has been already said, but can- 
not be too often repeated and enforced, that 
tbe utility and effect of example is not de- 
termined by the amount of suffering the de- 
linquent is made to endure, but by tbe amount 
of apparent suffering he undergoes. Il is that 
part of his suffering which strikes the eyes 
of beholders, and which fastens on their ima- 
gination, which leaves an impression strong 
enough tocounteractthetemptation 10 offend. 
However deficient they may be in respect of 
exemplarity, tbe sufferings inflicted on per- 
sons condemned to ihls mode of punishment 
are not the less substantial and severe : con- 
finement for an unlimited time in pnaoiu w 
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e of the ihipi uid the 
;o which convicts ue Buh- 
B of the ten — exposure 
lo contsgioiu auea»i, vhich are often at- 
tended with the most fktal consequenCGs. 
Such are tome of the conromicaiite of the 
syetera of punishment in question, which 
■erven as the introduction to sitate of ba- 
nishment and bondage in > distant region, 
in wbich the meana of Bubsietence have been 
eKtremcljF precarious, and where, by delay in 
the arrival of a vessel, the wbole colony bas 
been repeatedly eiposed to all the borrora of 
tiuninc. It ia scarcely possible to conceive ■ 
■ituation more deplorable than that to wbich 
tbe convicts thus transported have been ex- 
poied. Constant hard labour, and exposure 
to depredation, (if tbey have anything of 
wbich tbey con lie plundered,] and occasional 
starvation, without tbe tneans of mending 
theii condition while tbey remain there, with- 
out the hope of ever leaving it : such has 
been the condition to which persons banished 
to t]iia colony, for periods that in pretence 
were liiuited, have found Ihemsclves exposed. 
Here, then, is puniahoient, partly intentional, 
partly accidental, dealt out with the most 
lavisb profuseness ; but compared with its 
effects in the way of example, it may be 
considered as so much (jatuitoua suffering, 
inBicted without end or object. A sea of 
oblivion flows between that country and this. 
It is not the hundredth, nor even tbe thou- 
■andlh part of this mass of punishment, that 
inakes any impression on the people of the 
mother countrv — uptm that class of people 
who are most likely to commit offences, who 
neilJier read nor reflect, and whose feelings 
ore capable of being excited, not by tbe de- 
acription, but by Ibe exhibition of suflerings. 
The system of transportation has, moreover, 
this additional disadvantage, wbich not merely 
neutroliiea its effects in tbe discouragement 
of oSences, but renders it, in many cases, 
ouragement to 
■nofoSences: A variety of pleasing 
illusions will, in tbe minds of many persona, 
be connected with the idea of transportation, 
wbich will not merely supplant dl pmtiful 
reflections, but will be replaced by the moat 
agreeable anlidpations.' It requires but a 
very superficial ki^wledge of mankind 
general, and more especially of the youth of 

It 14, the other about IS yurs of age, 
Tere condemned, for a petty theft, to be trans- 
ported. Upon heaiingthuunloekedforsenience, 
the youngest began to cry. ■' Conid," said hii 
comniiion, wttii an wi of triumph, " wbo evec 
cried because he had to set out upon the grand 
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this country, not to perceive that a distant 
voyage, a new country, numerous aasodate*. 
hope of future independence, and agreeable 
adventures, will be sufGdently captivating to 
withdraw the mind from the contempWUon 
of tbe painful part of the picture, and t^gixe 
uncontrouled sway to ideas of licentious bs- 
cinatiiig enjoyment. 

II. Tbe second end or object of punishment 
is T^ormahoK — prevent! on of similar offence* 
on the part of the particular indieutaal pu- 
nished in each instance, by taking frvm bim 
the will to commit tbe like in future. Under 
this head, what has been done in the colony 
of New South Wales? By referring to bets, 
we shall find, not only that in this respect 
it has been hitherto radically defective, but 
tbat, from tbe nature of things, it ever must 



Connected with tbe system of 
tion to tbe American colonies, there were two 
circumstances highly conducive to the re- 
formation of the convicts transported: theic 
admission, upon landing in the country, into 
families composed of men of thrift and pro- 
bity ; thcii separation from each other. 

When a master in America had engaged a 
convict in his service, all the member! of the 
Ikmily became interested in watching his be- 
haviour. Working under the eye of bis mas- 
ter, he had neither the inducements nor tbe 
means of giving loose to bis vicious propen- 
sities. Tbe state of dependence in which be 
was placed gave him an obvioui 
culli vat ing the good- will of ibnae under wl 
authority he found himself placed ; and ' 
still retained any principle ofhonesty, it 
scarcely fail to he invigorated and develi 
under the encouragement that it would 
in the society with which he waa surrounded. 

Thus it was in America. How is it in New 
South Wales ? To receive the convicta upon 
their landing, a set of brutes in human shape, 
a species of society beyond comparison leaf 
favourable to colonization than utter solitude 
— few other inbalntinti, hut the very proflU 
gates themselves, who are sent by Ibouaand* 
from British goals, to be turned loose ti 
witboneanotberintbis desert — logethei 
the few taskmasters who superintend 
work in tbe open wilderness, and the milil 
men who are sent out with them, in Urge 
still unequal numbers, to help to keep witUa 
bounds the mischief they would other wis* 
be sure to ocirupy themselves with when tlius 
let loose. Here, then, there were not, ai in 
America, any families to receive the convicta, 
any means of constantly separating them {rota 
each other; no constant and steady iospeetion, 
Fiild-huibaHdry is, under this system, the prin- 
cipal employment; hence general ditpenioti — 
field' husbandry carried on by individual* ot 
heads of bmilies, eacJi occupying a distin(< 
dwelling, thu interior of wkidi is altoget 
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out of the habitual rcacli ofe very iiupectaigeye. 
It is true that the police officera occaaionally 
go thvir rounds to inuntun order and keep 
the convicts to their work : bat whst ia to be 
EKpected from a lystein of inipeclian at long 
interval), and which ii ai disgusting lo the 
inxpeclom ai to the inspected ? Can this be 
regarded u a auflldent check against sloth. 
giming, druiikenneiii, incontinence, profane- 
neu. quarrelling, improvidence, and the ab- 
Wnce of all honourable feeling ? Immediately 
the bHck of tbe in>pecU>r is turned, all the 
disorder which his actual presence had sus- 
pended, is reneved. It may easily be ima- 
gined how completely all rontroul may be tet 
at defiance by a set of men who have regu- 
larly organized among themselves a system 
of complicity, and who make it a matter of 
triumph and agreeable pastime to i 
otber in escaping from inspection. 

On this tubject, the public have long been 
in the possession of ■ very valuable document ; 
it ii a complete history of the first sixteen 
Tears since the establishment of this colony, 
which, in respect of fidelity, possesses every 
title to confidence, and whicb ststes the 
events as they happened, in the form of ■ 
journal, accompanied with the necessary de- 
tails. What gives the work the highest claiia 
to confidence is, that the historiographer is 
also the panegyrist, the professed panegyrist 
of the establishment — acharacter which, when 
accompanied, a* in this insluicc, with that 
andnur and those internal marks of veracity, 
with which it ia so rare for it to be accom- 
pwiied. renders the testimony, in this point 
of view, more thui doubly valuable. 

Thd general impression left by B perusal 
af this work is one of sadness and disgust; 
it is ■ history of human nature in its most 
degraded and depraved state — an unmixed 
detail of crimes and punishments i — tbe men 
constantly engaged in conspiracies against 
the government, always forming plans for 
deceiving and disobeying their taskmasters, 
forming among themselvea a sodety of refrac- 
tory and wily profligates — ■ society of wolves 
and foxes;^lhe women, everywhere else the 
beat part of humanity, prove in New South 
Wales a remarkable exception to this genera] 
tule. The late chief magislrate says, ■■ The 

iwtally found at the bottom of every inlunous 
transaction that is committed in the colony.'" 
Hii work abounds with passages to the same 
effect. Uf such materials is it that the foun- 
dation of the colony is formed. Prom such 
a slock, and under such auspices, is it that 
the riling generation is to be produced. 

The historian has not confined himself to 

vague imputations of general immorality and 

profligacy, but has particularized the acts of 

deUnquency on which those imputations rest. 

' Collins, vol U. p. 318, 
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at New SoutJi 
Wales, in spite of the alertness of the go- 
vernment and the summary administration 
of justice, surpass, in the skill and cunning 
with which they are mansiged, every thing 
that has been ever witnessed in this country. 
Almost every page of his work contains tbe 
description of offences against peraons, or 
against property, either of individuals or of 
the public. Gaming and drunkenness pro- 
duce perpetual quarrels, which usually end in 
murder. Tbe crime of incendiarism is there 
practised to an extent altogether unexampled 
in any other country. Churches, prisona, 
public and private property, are all alike sub- 
jected to the devouring element, withoul any 
regard to the extent of tbe loss that may be 
occasioned, or the number of lives that may 
be sacrificed. ■■ When the public gaol waa 
set on Gre," says the historian, " it will b« 
read with horror, that at the time there were 
confined within tbe walls twenty prisoners, 
most of whom were loaded with irons, and 
who with difficulty were snatched from the 
flames. Feeling for each other was never 
imputed to these miscreants i and yet. if 
several were engaged in the commission of A 
crime, they have seldom been known to be- 
tray their companions in iniquity, "t Tbe bond 
of connexion is not sympathy for each other, 
but antipathy to the government, the com- 
mon enemy. For the natives they manifest 
»« little feeling, as towards each other. Spite 
of the rigour of the taw, these European sa- 
vages arc guilty of the moat wanton acts of 
barbarity towards the natives of tbe country t 
instead of cultivating a good understanding 
with them, which might have been attended 
with many advantages, they have converted 
them into the most determined enemiea. 

So far from exhibiting any symptoms of 
reformation, tbe longer they are subjected to 
the discipline of the colony, the worae they 
become. Whatever may be the degree of 
vidousness ascribed by the historian to the 
convicts during tbe continuance of their term, 
they appear in his history to be in a certain 
degree honest, sober, and orderly, in compa- 
rison with those whose term is expired, and 
who afterwards become settlers: they then 
become the prime instigators of all the crimes 
committed in the colony, and constitute the 
principal source of the embarrassment to 
which the government is subjected. 

In proof of this assertion, the historian 
furnishes a most satisGutory piece of evidence. 
_ the first five years subsequent to the 
establishment of the colony, and when there 
were no convicts whose terms bad expired, 
the conduct of the convicts was in general 
orderly, and such as to give hopes of a dis- 
position to reformation : but in proportion as, 
by the expiration of their respective terms, 
t CoUina, voL ii. p. 187. 
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the number of tbe eauuidpated colnnislB in- 
erEBse4> the moat ungovernable tif entiouancu 
WHS introduced; not only those that were 
thus recently enuuidpated. oi if to make up 
for the time tfaey bad lost, abandoned them- 
lelven to every gpedet of exceu, but they 
encouriged the naturmi vidouineBB of thme 
who still remained in a atate uf bondage. — 
Tbe ooavicts finding among these indepen- 
dent actflsrs, who were their old companioni 
and Bssodates, receivers of stolen property, 
and protectors from the puniahmenli de- 
Bounced by tbe law. always ready to receive 
tbam in their retreat from justice, and t« 
conceal them from detection, became more 
imolent and retroctory. aniiouelr waiting for 
the time when theynlsa would be entitled to 
mssume this stage of savage independence. 

What possible means can be devised to 
neutralize this perpetually increasing influx 
of vice? All tbe eipedients that have hitherto 
been employed have proved completely fruit- 
less, and there would be no dilUculty in 
■howingtbat so they must ever be. Instruc- 
tion, moral and religious, leemi almost alto- 
gether vain: the very nature of the population 
bids defiance to the establishment of an ef- 
iectual system of police, or to an uniform 
adminiil ration of the laws: reaardi were 
found as incflident as good-will in procuring 
evidence: the enormous conEiunption of 
■pirituous lir|uors, the principal cause of all 
tte disorders in the colony, has, from local 
drcumstances, hitherto been found altogether 
irrepressible. Under each of these beads a 
few remarks may suffice. 

With respect to religious instruction, little 
could be cupected from two or three chap- 
lains ftir a colony divided into eight or ten 
Mations, each to appearance at loo great a 
distance from tbe rest to send auditors to any 
other. To minds so disposed as those of the 
convicts, of what advantage was tbe attend- 
ance on divine service for one or two hours 
on one day in the week? And with what 
profit could religious instruction be expected 
to be received by men who were " made (as 
the historian expresses it*) to attend divine 
■ervice?" To rid themselves of tbe occa- 
nonal listlcssnesB they were thus made to en- 
dure, tbe church was got rid of by an incen- 
diary plol. To punish tbem (if by accident 
another building fit for the purpose bad not 
been already in existence) they were to have 
been employed on the Sunday in the erecting 
another building for the purpose.f To work 
on Sunday they might be made ; but will they 
ever be made to lend an attentive ear and a 
docile heart to authorative instruction? Even 
the women, says the historian, were ex- 
tremely remiss in their attendance on divine 
■ertice, and were never at a loss for menda- 
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doua pretences for excusing tbemsetvea. In 
short, instead of being observed ai a day de- 
dicated to religious duties. Sunday appcan 
in that colony to have been distinguished ocdy 
by tbe riot and debauchery with whid it 
i»a« marked — those who did not attend divine 
service, taking advantage of the abseuce of 
those who did. to plunder their dwellings and 
destroy their crops. 

It has just been seen with bow very sparing 
a baud religious instruction for tbe Protec- 
tant part of the establishment was supplied. 
For the spiritual instruction of the Catholic 
part of the colunv, which, from thelargeim- 
portations made n'om Ireland, must now have 
become very numerous, it does oot apjwac 
that any providon whatever was made. It 
is true, that in one of the importations of 
convicts from Ireland, a priest of tbe Cb> J 
tbolic persuasion, wboscoffence was sedilion. I 
was comprised.^ If, instead of a sedilion I 
dergyman, would not the expense have been I 
well bestowed in sending out aloyaligtdergj. 
rnati of the same religious persuauon ?" ' 

As to the police, it is necessarily in 
treme degree debilitated by tbe corruo 
of tbe subordinate class of public £ 
aries. In a population that warranted tlia 
utmost distrust on the part of tbe govem; 
mcnt, it was found necessary lo restrain tht 
tree intercourse between tbe several parut^ ( 
tbe colony. All persoru, officers eieepted, j 
were forbidden to travel from one district of .^ 
the settlement to anotber without pi 
These regulations proved, however, altov 1 
getber nugatory : the constables whose duty 4 
it was to inspect these passports, § either frin J 
fear or corruption, neglected to do their dutj.'iV 
whilst, as hasbeenalready mentioned, amoafi I 
efTeetual bar to the preservation of any " 
regulated system of police, was found in 
convicts whose terms had expired, ani 
were ever ready to give protection and i 
tmce to the criminal and turbulent. 

With regard to all classes of offenccE 
mitted in this colony, justice wax paralyia 
by a prindple which ensured impunity, i 
which it seems impossible to eradicate. V 
the historian, who was also Judge Advoc 
it is ■ matter of perpetual complaint, that ii 
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Collins, voL u. p. 393. 
11 There is a passage in Collins (II. p. 51.) ■ 
highly characlcristic of [he light ia irhich iWI 



inng the means of altendan 
anendance itself on divine w( , , 
pan of the convtcti, was regarded by 'the conMfe 1 
luted authorities. A diurcfi-clock having bnN 1 
brought to the aeidement in •' The Reli«ne«i" 
and no building fit for its reception having be«« 
lintc erected, prepuationi wtrc now making (at 
constructing a lower lit for the purpose, (o whi^ 
might be nddrd a church, whenever al a futnia - 
day the increase of labourers might enable tbt J 
govtmor lo direct such an edifice to be built 
g Collins, VOL it. p. 13U: 
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:□ convict an oBendec 
t taken in the very art of com- 
mitting >n offence. Evidence was o[i almost 
>11 occuiong sltof ether ai inscceuible u if 
there had been acombination uid todtigrec- 
■nent among the majority of the inhabiMnti 
of the colony to paralyze the arm of justice, 
by a refusal to bear testimony. He speski of 
live murders in one year* (ITSO.) which were 
left unpunished, notwithstanding the strong 
presumptions which indicated the guilty par- 
ties, because the necessary witnesses would 
not come forward, even though eitraordiniry 
rewards were offered. One ouch fact i) suf- 
ficient: it is BuperSuouB to cite others of the 

The most prominent cause of this state of 
abandoned profligacy, ii the universal and 
immoderate passion for tpirituoua liquors: it 
U the eidting cause which leads to every 
■pedes of vice — gaming, dissoluteness, de- 
predation, and murder. Servants, soldieni, 
labourers, women, the youth of both sexes, 
prisoners and their gaolers, are all alike cor- 
rupted by it : it was carried to such a pitch. 
that numbers of the settlers were in the 
practice of selling the whole of their erops, 
■t soon as they were gathered, in order to 
purchasetheirfavourite liquor. Tbeattempts 
nutde from time to time by the government, 
to check this practice, have proved altogether 
unavailing. The policy of the government 
upon this point appears not to hare been 
quite steady: sometimes it has allowed the 
trade in spirituous liquors, at other times it 
has been forbidden. But whatever may be 
tlte policy of the government, experience 
■hows, that from the dilfusivcness of the 
population, as well as from other causes, no 
prerautione within its power will ever dt- 
minish the quantity of this liquid poison con- 
aamedinany psitof the colony. The greater 
the popuUtion, and the more distant the 
atatioDs from the seat of government, the 
more easy will it be to carry on private dis- 
tilleries, and to prevent them from being 
detected. And even if the supply thus pro- 
duced were unequal to the demand, it would 
be iinpotiibic to prevent smu^Ung on an 
extent of coast which the whole navy of 
England would tve unequal to guard. If it 
were found impossible to restrain this evil 
when the colony was confined to a single 
nation, and a single harbour, can any better 
auccess be looked for now that the settle- 
nwDts are spread wide over the bee of the 
country, when there are numerous settlei 
constantly employed in the manuhcture c 
thi* article, and every ship that arrives 
pronded with an abundant supply, the sale 
of it being more certain and more proGtubli 
ftan that of any other commodity. 

■ Collins, voL il. p. 4. 



Such bas been the state of the convict po- 
pulation of this colony — past reformation 
none — future reformation still more hope- 
less. We have perhaps dwelt too lun); upon 
this pnrl of the subject : fortunately the 
topics which remain may be compressed into 
a narrower compass. 

III. The third object or end of piuiish- 
mcnt is incapBcifadun — talcing from the de- 
linquent the power of comoutling the same 

Transportation accomplishes this object, 
with relation to a cetlain plaa. The con< 
vict, whilst in New South Wales, cannot 
commit crimes in England ; the distance be- 
tween the two places in a considerable degree 
precludes his illegal return, and this is the 
sum of the advantage. 

Whilst the convict is at Botany Bay, he 
need not be dreaded in England : but his 
character remains the same, and the crimes 
which are miacliievous in the mother country 
arc mischievous in the colony ; we ought 
not, therefore, to attribute to this punish- 
ment an advantage which it does not possess. 
Thst an inhabitant of London should rejoice 
in the removal to a distance of a dangerous 
chararter. is easily comprehended : his par> 
ttcuhu interest is touched. But a punish- 
ment ought not to meet the approbation of 
alegislature, which, without diminishing the 
number of crimes committed, only changes 
the place of their commission. 

The security, great as it may appear to 
against returns both legal and illegal, baa 
been so effectual as might have been ex- 
pected. The number of convicts who left 
ibe colony between the years 171HI and 1790, 
(he accounts of which are scattered over the 

'hole of Collins' work, amount in the whole 

> 166, of which 89 consisted of those whose 
had expired, and 70 of those whose 
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very (ar from being the total amount of dther 
description of those that had quitted the co- 
lony, with or without permission. Escapes 
are in various parts of the work mentioned 
as being made m clusters, snd the numbera 
composing each cluster not being staled, could 
not be carried to the above account. 

The number of escapes will, most pro- 

the convicts become more numerous, and 
consequently possess greater &cilitiea for 
escaping. 

IV. The fourth end or object of punish- 
ment is the making eomptnmtion or solif/ac- 
tion to the party injured. 

On this bead, there ii but one word to be 
■aid: — The system of transportation is alto- 
gether destitute of this quality. It is tiuo, 
that (his objection has no weight, except in 
comparison with a system of puriishmetit in 
which provision ia made, out of the labour id 



the offenier, for compEnuti 
injured. 

V. The fifth end or object proper (o be 
kept in view in a ciist«n) of penal legietalion, 
u the collsleral object of ecoHoniji. 

If it could be »id of the lyilem in ques- 
tion, that it possessed ill the leveral quati' 
tiei deiirabic in ■ plui of penil legiaUtion, 
itt being attended with a certain greater de- 
gree of eipense would not afford a very >e- 
riouB objection to it ; but in thia cue, thii 
lyatem, the moat defective in itself, ia at the 
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Upon thia aubjert, the 2ath Report of the 
Committee of Pininee contuni the most ac- 
curate and minute information. From that 
report it appeara, that the total expense in- 
curred during the ten or eleven first yean ol 
the ealablishment, ending in the yev I7D6, 
amounted to £1,037,000, which aum being 
divided by the number of convicts, will be 
found to amount to about £46 a-bead. A 
poasibte reduction ia in that report contem- 
plated, which might in time cut dowii the 
eipenae to about £37 per bead. To this 
eipensc, howeycr, muit be added the value 
of each man's labour, since, if not considered 
ai thrown away, the value ought to be added 
to the account of eipenae. 

Consider New South Walea aa a Urgt 
nufacturing establishment : the master m 
&cturcr, on balancinj; hia accounts, u 
find himaelf mirmi £46 for every workman 
that he employed. 

What enhancei the eipense of [his manu- 
fiwturing eatahliahment beyond what it would 
be in the mother country , are — 1 , The expcnie 
incurred in conveying the workmen to a dis- 
tence of between two and three thousand 
leaguea ; 2. The maintenance of the civil es- 
tablishment, conaiating of govemore, judges, 
inspectors, police officers, be. i 3. The main- 
tenance of a military ectabliahment. the sole 
object of which ia to preserve subordination 
and peace in the colony; 4. The wide acpara- 
tion of the workmen, their untruatworthtnesB, 
their profligacy, favoured by the local circum- 
■tancei of the colony, and' the trifling value 
of the labour that can be extracted by com- 
pulsion from men who have no interest in the 
produce of their labour ; 5. The high price 
of all the tooU and raw materials employed 
in carrying on the manuhctory, which arc 
brought from Europe at the risk and expense 
of a long voyage. 

If it be imposaible to find a single clerk in 
Manchester or Uverpool, who would not 
llave taken all these drcumslances into bis 
consideration, in making micb a calculation 
as that in question, and if, after, or without 
Laving made it, there is not one man of com- 
n wnac who would have undertaken such 



arithmetic of those who risk their own pn>- 
perty, ia very di&erent from that of ikow 
who speculate at the expense of tbe publie- 
In addition to the evils above enumerated. 
Bs attending the system of transportation to 
New South Wales, the punishment thus in- 
Gicled is liable to be attended with various 
species of aggravation, making so much cleat 
addition to the punishment pronounced by tl^ -_ 
legislator. ^J 

When a punishment is denounced by tli^| 
lepalature, it ought to be selected as the OMJH 
best adapted to the nature of the oSenca^^ 
his will ought to be, that the punishment in- 
flicted should be such as he has directed; 
lie regards it as sulllclenti bia will is, that 
it should not be mnde either more lenient or 
more severe: bereckonsthalacenun punish- 
ment, when inflicted, produces a ^ven effect, 
but that another punishment, if by acodent 
coupled with tbe principal one, whether from 
negligence or interest on the port of aubordi- 
nates, exceeding the intention of the law, it 
ao much injustice, and being nugatory in the 
way of example, producea so much uncom- 
pensated evil. 

The punishment of transportation, which, 
according to the intention of tbe lefp'alator, 
is designed as a comparatively lenient punish- 
ment, and is rarely directed to exceed a term 
of from seven to fourteen years, under tba 
system in question is, in pmnt of fact, fr^* J 
quenlly converted into capital punishm«Mtfl 
What 'is the more to be lamented is, that H' 
monstrous aggravation will, in general, 1 
found to fall almost exclusively upon I" 
least robust and least noxious dauof off 
ders — those who, by their sensibility, fon 
babits of bfe, sex and age, are least able tl 
contend against the terrible viailation to whiA il 
they are exposed during the course of a long 
and perilous voyage. L'pon this sut>jePttlM 
facts are as authentic aa they are lamentable^ 
In a period of above eight years andahal^ 
vii. &om tbe 8th of May 1767, to tbe 31st 
December 1795, of five thousand one hnn> 
dred and nincty-aii embarked, five hundred 
and twenty-two peri.ihed in the course of th* 
voyage ; nor is this all, tbe accounts being 
incomplete. Out of twenty-eight vesseli, in 
twenty-three of which the mortality just 
spoken of is staled to have taken place, there 
are five in reapect of which tbe number of 
deaths is not mentioned,* 

A voyage, however long it maybe, doesH 
necessarily shorten human existe ~ 

tain Cook went round the world, a 
without the loss of a single man. 
sorily follows, therefore, that a voyage which 
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originated In negligence. Cargoes of ec 
have in manv latter inatanea h«« 
out without a single death occurring. 
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wmntes tboie that tit «ent upon it, must 
I •Itended with tome very peculiar drcuiu- 
>taaa;s. In the prment case, it is very clew 
that the mortAlity tliat Ifaua prevailed arose 
partly from tbe state of the convicts, partly 
frutn tlic diidptine to wbidi tbey were suli- 
jecltKl. Allow theiD to come OD deck, every- 
thuig is to be appreliended &oni theit turbu- 
Init diapmitions : confine them in the hold, 
and tliey amtract the rnoit dangerous dis- 
eases. If the nwrdiaiit, who contract* for 
their transportation, or the raptain of the 
tJiip that is employed by him, happen to be 
unleeling and rspaciouB. the providoits arc 
scanty and of a bad quality. Lf a sini^le pri- 
soner bappen to bring with him the seeds of 
ui infectious disorder, the contagion spreads 
over the whole ship. A ship (The UtlU- 
berough) which, in the year 1789, tvas em- 
ployed in tbe conveyance of convicts, out of 
■ popuUtion of 300 lost lOl.* It ivas not. 
Colonel Collins, a neglect of any of the te- 
ite precautiuas, but the gaol fever, vrhicb 
been introduced by one of tbe prisoners, 
caused this dreadful ravagp. 
Whatever may be the precautions em- 
ployed, by any siimile acddent or act of ne- 
gligence, death, undei its most teni lie forms, 
is at all times liable to be introduced into 
these Boating prisoni, which havelo traverse 
half the surface of the i;lobe, with daily accu- 
mulating causes of destruction within them, 
bHbrc the diseased and dying can he separatj'd 
from tlune who, bavingescaped infection, will 
have to drag out a debilitated existence in • 
atal« of bondage and exile. 

Can the intention of the legislator be re- 
cognised in these accumulated aggrarations 
to the punishment denounced ? Can he be 
taid to be aware of wbat he is doin^, when 
he denounces a punishment, the infliction of 
wliiph is withdrawn alti^ther &om bis con- 
troul — which is subjected to a multiplicity of 
•eddents — the nature of nbicb is dilfereiLt 
bota what it is pronounced to be — and in 
ha eiecution bears scarce any resemblance to 
wbat be had tbe intention of inflicting ? Jus- 
tice, of which the most sacred attributes are 
certainty and preoiion — which oaglt to weigh 
frith tbe most icrupulous nicety the evils 
wMch it distributes — ^becomes, under tbe sys- 
tem in question, a sort of lottery, the pains 
ofwhich (all into the bands of those tbat are 
least deserving of them. Translate this com- 
plication of cbancei, and see what tbe result 
will be ; ■■ 1 sentence you," says tbe judge, 
" but to what I know not — perhaps to 
■torro and shipwreck — perhaps to infectious 
perhaps to fiimine — perhaps to 
d by savages — perhaps to be de- 
by wild beasts. Away — take your 
—perish or pro^per^-suffer or enjoy : 1 
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rid myself of the sight of you : ibe ship tbat 









your auiferings — I shall give myself n 
trouble about you." 

But it may perhaps bo said, that however 
de&cient in ii penal view, New South Wales 
possesses great political advantages : it is an 
infant ralouy ; the population will by detTce* 
increase i the succcstively rising generations 
will become more enlightened and more mo- 
ral i and slier tbe lupsc of a certain number 
of centuries, it will become a dependent set> 
tlemenl, of the highest political importance. 
The first answur to this is, if it be tbought 
to require any, tbat of all the eipedienta 
that could bavc been devised for founding a 
new colony in this or in any other place, the 
most expensive and tiie most hopeless wa» 
the sending out, as the embryo stock, a set 
of men of etigmatixed chsracter and dissolute 
babits of life. If there be any one «tuatiaD 
more than another that requires patience, so- 
briety, industry, fortitude, intelligence, it it 
that ofa set uf colonists transported to adis- 
tance from their native country, canstantlf 
exposed to all sorts of privations, who have 
everything to create, and who, in a newly- 
formed estahlitihEnent. have to conciliate • 
set of savage and ferocious barbarians, justly 
dreading an invasion on their lives and pro- 
perly. Even an old-established and welL- 
organized commuiiity would he exposed to 
destruction, from an infusion of vidoui and 
profligate nialefsctors, if eOectual remedies 
were not employed to repress them : such. 
characters are destitute of all qualities, bolk 
mora] and physical, that are essential in the 
establishing a colony, or that would enable 
tbem lo subdue tbe ohstai'les apposed by ua- 
ture in its rude and uncultivated state- 
Where colonilation has succeeded, the cba> 
racter of tbe infant population has been liir 
diSerent. The founders of the most success- 
ful colonies bave conaisledof a set of benevo- 
lentand padGc QnnlieTt — of men of religious 
scruples, who bave transported themselves U> 
another henus[diere, in order that they might 
enjoy undisturbed liberty of conscience — of 
poor and honestlsbourcrs accustomed tofru- , 
gal and industrious habits, f 



t That New South Wala has, since tbew 
papers were written, become a flourishing colony, , 
IS owina not so much to cunvict iranspDitatiai^ 
but la the admiuion of free lettlen. The ei^ 
above pointed out continue to exist, but their iur 
fluence Is lessened by the infu^iion of boaest and 
industrious setilen. 

The fDllowine quotation conSmis the rcasoUr , 
ing of Mr. Beniham, and shows thai the greater 
portion of the evlk be points out conthiue unr 
abated Ed. 

" 1 ( cunviclB are sliU to be transported bilfair, 
the only chance of their refaimalian consists io ' 
scattering them widely over the counlry, and 
girins them pastoral habiis. Convict tntDspWi , 
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The plana ot Ur. Benlham upon tbja subject 
■re ilrenilj before the public t for tbe piir- 
pow of the present work, it will be onlf 
neceiurily ihortlr to eiplmin the three fun- 
damentKl ideu which he liya down ; — 

1. A Grcalar. or Pob/gonal Building, with 
relli on each story in the arcumTereiice ; in 
the centre, a lodge for the inspector, from 
wbirrh he mac «ce all the priaonm, without 
being biniEetfiet'n, and from whence he mny 
issue all hifi direction!, without being obliged 
to quit his post. 

IL Managtnnl by Contract. — The 
tnctor undertaking the whole concern 
certain price for each prisoner, rescrvi: ^ 
himself the disposal of all the profit which 
may arise from their labours, the species of 
which is left to bis choice. 

Under this iystem, the interest of tbe go- 
vernor i>, as far as possible, identified with 
Us duty. The more orderly and industrious 
the priaonen. the greater tbe amount of his 
profits. He will, therefore, teach them the 
vaott profitable trades, and give Ibem such 
portion of tbe profits aa shall eidte them to 
labour. He unitct in himulf tbe chorarteri 
of msgiatrate. inspector, head of a manufac- 
tory and of a lainily, and is urged on by tbe 
strongest motives bitbfuUy to discharge all 
these duties. 

in. RetpoHiibUity of the Manager. — He 
b bound to assure the lives ot hii prisoners. 
A calcuUtion is made of the average number 
of deaths in the year, among the mixed mul- 
titude committed to his care, and a certain 
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for each : but at the 
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t bat a bad system of eoloniution ; 
lun MacauuTie, by his preference of 
n Co the free, macle it wane for the 
, and totally inaperaiive as the penalty 



of felony, ot the wniienliary 

" The evils and evpenie of the tnuuponation 
STitem would certainly be lessened by phxdne 
the eonvicta more in the service of farming and 
graiing settlors, out of die reach of the lempta- 
Sons and evil communications of large lowni, 
the establishment of which vsa too much the 
policy of the late Oovernot. The salutary life of 
a shepherd or a siockman, would gnilually 
soften the hakrt of the inon hardened convict { 
but instead of this, GovemDr Macquarrie's sys- 
tem was \a keep them congregated in IhtticIi, 
and employed, at a ration erf' a pmmd and a half 
of meal and the tar - — ' — '"- - 
uponsfaawy public 
iesaed of no bettei 
these, it could not he expected that industrious 
coloniiu ibould ever be made. When their iw. 
riod of traniporUiiion expired, or was remitted 
by favDur, they would the refure take their grar 
CI land anil allownnres forteit'"-- — ' — " -'- 
the nest hour for spirits. "—Jn 



n'«/»,ed 



d by Baton Field, 



settling, and tell them 
A,f.wi. I^ond. Ifi-Jl. 



sum is allowed to hi 

end of the year, he is required to pay a simi- 
lar sum for every one lost by death or escape. 
He is therefore constituted tbe assurer of the 
lives and safe custody of his prisoners; but 
toassure their lives, is at the same time to se- 
cure the multitude of cares and attentions, 
on which their health and well-being depend. 
Publicity is the effectual preservative against 
abuses. Under the present system, prisons 
are covered with an impenetrable veil : the 
Panopticon, on the contrary, would be, solo 
speak, transparent— .accessible, at all hours, 
toproperlyauthorirod magistral es— acceui bte 
to everybody, at properly regulated hours, or 
days. The spectator, introduced into the cen- 
tral lodge, would behold the whole of the 
interior, and would be a witness to the de- 
tention of the prisoners, and » judge of thm 
condition. 

Some individuals, pretending to ■ high 
degree of sensibility, have considered this 
eontinval itaptetion, which constitutes the 
peculiar merit of Mr. Bentbam'e plan, as ob- 
jectionable. It hm appeared to them as a re- 
straint more terrible than any other tyranny : 
they have depicted an establisbment of this 
kind as a place of torment. In so doing, 
these men of sensibility have fi>rgottrn the 
state of most other prisons, in whidi the 
prisoners, heaped loRether, can enjoy trtui- 
quillity neither day nor night. They forget, 
that under this system of continual inspection, 
a greater degree of liberty and ease can be al- 
lowed — that chains and shackles may be sup- 
pressed — that the prisoners may be allowed 
to associate in small companies — ih»t all 
quarrels, tumults, and noise, lutter sources 
on. will be pre vented —that the pri- 
iU be protected against the capHcea 
of their gaolers, nnd tbe brutality of their 
companions ; whilst those frequent aitd cruel 
instances of nc^'t^t which have occurred. 
will be prevented by the facility of appeal 
which will be afforded to the principal au- 
thority. Those real advantages are over. 
looked by a bntustic sensLbility which never 

suppose a priiion established upo> J 
this plan \ and then observe in what maunfl 
it contributes to the several ends of puiu4l 



FiKST End— £iai 
It would be placed in tbe neighbourbaoA J 
of the metropolis, where the greatest nuralMr '« 
of persons are collected together, 
cially of those who require to bi 
by penal exhibitions, of the consequences of I 
crime. Tbe appearance of the buUdiiw, tl " 
singularity of its shape, the walls and ditdn 
by which it would be surrounded, the guar^l 
stationed at its gates, would all eidle idew 1 
of restraint and. punishment i whilst the G>d>.I 
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litywludi would begirentoulniiieiuti woulil 
■rwcely &il to attract ■ mullttude of vui- 
uin. And what would they aee ? ~ a Mt of 
l>cr«oti( deprived of liberty whirh tliey hare 
iniiiwed— compL-Ued to engtge in Ubour, 
which was ibrraerly llieir aversion — and re- 
strained from riot and inlempenuice, in which 
they formerly dF%)iled ; the whole of them 
dothed in ■ particular dreis, inditsting the 
inbniy of their crimes. What Bcene could 
be more instructiye to the great proportion 
of the ipvctaton? What a lource of couvet- 
Mtion, of alluiion, of domeitic instruction! 
How naturally would the aspeet of this prj- 
■OD lead to a compuiaon between the labour 
of the free nuin and the prisoner — between 
the enjoymenta of the innocent, and the pri- 
rations of the criminal t And, at the same 
time, the real pumshment would be lees than 
the apparent: — the spectators, who would 
have only a momentary view of this doleful 
spectacle, would not perceive ail the circum- 
■taneea which would effecbvely soften the ri- 
gouraof this prison. The puniihment would 
be visible, and the imaginstion would eisg. 
gerate its amount ; its relaxations would be 
out of sight i no portion of the Buffering in- 
flicted would be lost. The greater number 
(ven of the prisoners, being token from the 
cLiai of unrorlunstc and suffering individuals, 
would be in a state ofcomfort; whilst ena hi, 
the scourge of ordinary prisons, would be 
banished. 

Second Object — Reformation. 

Idlencit, intemperance, and vicious con- 

oexions. are tbe three principal causes of 

corruption among tbe poor. When habits of 

Ibis nature have become to such D degree in- 
II the tutelarv motives. 



and to lead to the 
Iiope of reformation can be entertained but 
by a new course of edueatiou — an education 
that shall place the patient in a situation in 
wllidl be will find it impossiblK to gratify his 
vicious propensities, and where every sur- 
rounding object will tend to give birth to 
habits and inclinations of a nature alti^ether 
^■positr. Tbe principal instrument which 
can be employed on this occasion ii perpetual 
nperintcnjence. Delinquents are a peculiar 
race of beings, who reiguire unremitted in- 
spection. Their weakness consists in yielding 
to the seduFtioDB of the passing moment. 
Their minds are weak and disordered, and 
UMMlgh their disease is neither fn clearly 
na^ed nor so incurable as that of idiots and 
Imiatics, like these they require to be kept 
under restraints, and they cannot, without 
danger, be letl to themselves. 

Under the safeguard of this continual in- 
•pection, without which success is not to be 
upeeied, the penitentiary house described 
includH all the cauaei which are calculatod 



lestroy the seeds of vi 
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1. labour. — Itisadmitted IhatCQ 
instead of inspiring a taste for labour, is cal- 
culated to augment the aversion to it. It 
must, however, be recollected that, in this 
case, labour ii the only resource against en- 
nui — -that being imposed upon all. it will be 
encouraged by example, and rendered more 
agreeable by being carried on in the company 
of Qthcrsj it will he followed by immediate 
reward, and the individual being allowed a 
share in the profits, it will lose tbe charBCter 
of servitude, by bis being rendered, in some 
measure, a partner in the concern. Those 
who formerly understood no lucrative busi- 
ness, wiU, in this new course of education, 
□htun new bculties and new enjoymenlsj 
nnd when they shBll be set free, will Lave 
learned a trade, the profits of which are 
greater than those of fraud and rapine. 

2. Temperance. — We have already hod 
occasion to show thai nearly all the crimes 
committed at Botany Bay either originate or 
are increased by the use of spirituous liquors, 
and that it is impuesible to prevent their use. 
Here the evil is arrested in its source; it will 
not be possible to smuggle in s drop of this 
poison) tnuisgressions will therefore be im- 
possible. Man yields to necessity: difficul- 
ties may stimulate hia desires, but an absolute 
impossibiltlyofsBtiafyiugthemdeitroysthem, 
when they are not supported by long estab- 
lished habits. There is much humanity in a 
strict rule, which prevents not only &uItB and 
chastisements, but temptations also. 

3. Separation into C/aiics. — The Panop- 
ticon is the only practicable plan which admits 
of the prisoners being divided into little so. 

sucb manner as to separate those 
ious propensities are most conta- 
gious. These associations can hardly fail to 
alTord opportunities for the performance of 
reciprocal oervices, for the excrdse of the 
aflcclions, and the formation of habits fa- 
vourable to reformation. The relation of 
master and scholar will gradually he formed 
among tbem; opportunities will thus be given 
for bestowing rewards for instruction — for 
exciting emulation in learning, and the creu- 
tion of a sentiment of honour and self-esteem, 
which will be among the first fruits of ap- 
plication. Ideas of improvement and lawful 
gajna will, by degrees, supplant those of li- 
and fraudulent acqiusition. All 
these ad lanlagcs arise out of the very nature 
of tbe establishment. 

nmarried prisoner* be 
allowed to intermarry ? It would operate a* 
r to those who aimed at at- 
taining this reward, which should only be 
bestowed on account of orderly conduct and 

These little lodeitet pretent an additional 
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ucuHtf, arlnng from Lheir mutual responsi' 
bilit;. It is huth just and natural to sty to 
thcna, " You live together, joumt together; 
you were able to liave prevented this crime, 
and if you have not w> done, you arc accom- 
plices iu it." Thus the pilaonen would be 
converted into guardiniu and innpectoia of 
each other. Each cell irould be intereited 
in the good conduct of every one of its mem- 
bere. If any one of them should be distjn- 
puUhed for its good order, some distinction 
might be bestoned upon it, which should be 
visible to all. By sui'h means, s feeling of 
honour might be eidl«d even in the abode 
of ignominy. 

4. /nitracfion Indigence and ignorance 

are the parenla of crime. The iaatruction of 
those prisoners who are not too old to learn, 
confers upon them muiy benefits at once : it 
affords great asaistuicc id changing the habits 
of the mind, and elevating tbem, in their own 
estimation, from the claae of beings who are 
d^rndcd on account of the inferiority of their 
education. Different studies may usefully 
fill up ihe intervals of time, vrhen mechanical 
operations arc luipended — both prudence and 
humanity dictating the occupation of those 
intervals, instead of abandoning to themselves 
minds to i«^om idUneas is a burthen diflicult 
to bear. But the object is much more Impor- 
tant, espedally with regard to young offenders, 
who form the largest proportion of the whole. 
The prison shoiUd be their school, in which 
they should Icun those habits, which should 
prevent their ever entering it again. 

The services of religion ought to be ri 
dered attractive, in order that they may 
elGcadous. They lany be performed in the 
centre of the building, ivithuut the prieonen 
quitting their cells. The central lodge ma] 
be opened for the admission of the public 
the worship adapted to the nature of the es- 
lablishment may be Hccompanied with solemn 
music, toadd toitasulemnity. The chaplain 
engaged in Its performance would not be < 
stranger to the prisoners : his instructioni 
■boutd be adapted to the wants of those to 
whom they are addressed : he would be known 
to them as their daily benefactor, whowatchi 
over tbe progress of lheir amendment, who 
is the interpreter of their wishes, and their 
witness before their ■uperim's. As their pro- 
tvctor and instructor, asa fnend who consoles 
and who enlightens them, he woiili 
the titles which can render him an object of 
respectandaffection. Howmany sensible and 
virtuous men would seek a situation whii' 
presents, to a religious mind, opportunidi 
for conquests more interesting than the savage 
regions uf Africa and Canada I 

There is, at all times, great reason for dis- 
trusting the reformation of criminals. Ex- 
perience too often justifies the maiim of the 



But those who ore most distrustful *iti 
incredulous of good, must acknowledge at 
least thai there is a great difference to be 
made in this respect, on account of Ihe age 
of the delinquents and the nature of thar 
~ ices. Youth may be moulded like soft 
, whilst advanced age will not yield to 
impressions: many crimes ore not deeply 
rooted in the heart, but spring up there fiom 
seduction, example, and above M, indigence 
and hunger. Some are sudden acts of venge- 
ance, which do not impljf habitual perrernty. 
These distinctions ore just, and not contro- 
verted. It must also be admitted, that the 
plan we have described presents the m 
cacioua means fur the amendment of thoiaj 
who have preserved some 
prindple. 

TaiBD Object — Sappremon o/Poietr g 

Whatever may be its effects in prodiidj 
internal leformatiun and correcting the H 
the Panopticon unites all tbe con " 
quisitc for tbe prevention of the i 

Under this head, thepriaonersmaybecc 
sidered at two periods — the period of theif 
imprisonment ; the period posterior to their 
liberation. 

During the first, suppose them as wicked 
as you will, what crimes can they commit 
whilst under tmiiilerrupted inspection — di- 
vided by cells at all times sufficiently strong 
to resist a revolt — unable to unite or to con- 
spire without being seen — responsible the one 
for the other — deprived of all commnniotion 
with theexterior—JJcprived of all intoxicating 
liquors (those stimulants to dangerous enter- 
prises) — and in the hand of a governor who 
could immediately isolate the dangerous in- 
dividual ? The simple enumeraiion of these 
circumstances inspires a feeling of perfe^rt 
security. When we recall the picture of Bo- 
tany Bay, the contrast becomes as striking 

The prevention of crimes on the part of 
delinquent prisoners is also in proportion to 
tbe difficulty of their escape i and what >y»- 
tem affords in this respect a security com- 
parable to that of the Panopticon ? 

With respect to di«chargW prisoners, the 
only absolute guarantee is in their reforma- 

Independently of this happy effect, which 
may be expected in this plan more than upon 
any other, the liberated prisoners would, for 
the most part, have acquired, by the savings 
made for them out of their pan of the profit 
of their kbour, a stock which will secure 
them from the immediate temptations of 
give them time to avail themselves 
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I of indurtry, whicb [hey 
bare acquired during tbeir oiptivity. 

But this ii not oil. I liavc reurved for 
thii ch&pler the mention of an iRgenioua plan, 
which the author of the Panopticon has pro- 
poiieil as 8 fupplement to thii icheme of pu- 
niibmenl. He bat paid particular attention 
to the dangeroui and critical aituation of dis- 
charged priwjnera, when re-entering the world 
after a detention, perliapE, (or many years i 
Uiey have no frieni to receive them — with- 
out reputation to recommend them — with 
character! open to BUipidon; and many timeB, 
perhspi, in the first transports of joy for re- 
covered liberty, as little qualified to use it 
witb discretion, ai the slaves who bave bro- 
ken their fetters. By these considerations, 
the author was led to the idea of an auii- 
liary eitabliihment. Into which the discharged 
prisoners might be admitted when they left 
the Panoptjcon. and be allowed to continue 
for a longer or shorter period, according to 
the nature of their crimes, and iheir previous 
conduct. The detuls of the plan would be 
foreign to the present subject. It must suf- 
fice to say, that in this privileged asylum 
they would have different degrees of liberty, 
the choice of their occupations, the entire 
profit of their labour, with fixed and mode- 
rate charges for their board and lodpng, and 
the right of going and returning, on leaving 
a certain sum as a security ; they would wear 
no prisoner's uniform, no humiliating badge. 
llie greater number, in the lirst moment of 
their embarrassment, whilst tbey have no cer- 
tain object in view, would themselves choose 
■ retreat so suitable to their situation. This 
traniient sojourn, this noviciate, would serve 
to conduct them by degrees to their entire 
liberty i it would be an intermediate state be- 
Iweencaptivily and independence, and affbrda 
proof of the sincerity of tbeir amendment ; it 
would afford a just precaution against indivi- 
duals in whom an immediate and absolute con- 
fidence could not be reposed ivithout danger. 

FoOBTH Object — Compeiiiation to the 
parly injured. 

In most ayetemi of jurisprudence, when a 
deUnijuent baa been corporally punished, jus- 
tioe ia thought to have been satisfied ; it is 
not in general required that he should make 
compensatiDn to the party injured. 

It is true, that in the greater number of 
caiea, compensation could not be exacted of 
bimi delinquents ore commonly of the poorer 
tif.-ti nikilo. nikilfit. 

If Ihey are idle during tbeir imprisonment, 
E>r from being able to render satisfaction, 
tbey constitute a charge upon society. 

lif they are condemned to public works, 
tbeae works, nrcly suflidently lucrative to 
cover the expense of undertaking thvm, can- 
•ot furnish any surplus. 



t is only in a plan like the Panopticon. 

rhich, by the rombination of labour and 
economy in tbe adtiiinietration, it is possible 
to obtain a profit sufficiently great to offtr nt 
least some portion of indemnity to the parties 
injured. Mr. Benlbam had niode enguge- 
menlB upon this head in his contract with 
the Ministers. In the prisons of Philadel- 
phia, they levy upon the portion of profit 
allowed to the prisoner, the expenses of his 
detection and prosecution. One step more, 
and they will grant indemnity to the parties 
injured. 
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ipense of an enterprise is often ii^ 
secret recommendation, and thut economy i» 
a virtue against which there exists a geiierul 
conspiracy. 

In the contract for the Panopticon, one 
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£12 per head, without including the ( 
of constructing the prison, which was estima- 
ted at £12,000, and the ground at XIO.UN); 
upon which, reckoning interest at i!5 per cent., 
£1 : 10s. ought to be added for tbe annual 
expense of each. maliinBthc total expense of 
each individual, £13: lOs. per annum. 

It should he recollected, that at ibis time 
the average expense of each convict in New 
Holhind, was £37 per aimum, nearly ibrci.' 
times as much. Besides, the author of the 
panopticon assured — 

1 . An indemnity to the parties injured. 

2. He allowed a fourth part of the profits 
of their labour to the prisoners. 

3. He was to make a future reduction in 
the expense to government. 

A new undertaking, like that of the Pan- 
opticon, intended Co embrace many hranchel 
of industry, would not yield its greatest pro- 
fits at first ; it would be expensive at first, 
and only become profitable by degrees. Time 
would be required for eslablisbing its ma- 
nufactories, and for the cultivation of tbe 
pounds applicable to the support of the es- 
tablishment ; for forming its pupils, and re- 
gulating their habits i in a word, bringing to 
perfection the whole economy of its system, 
Mr. Bentham hid expressly stipulated for 
the publicity of his accounts i and if tbe all- 
vantages, as was expected, bad become con- 
siderable, the government would have been 
enahlcd to take advantage of tbem in obtain- 
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Mr. Bentham reckoned, from the 
calculations be bad made, and respecting 
which he bad consulted experienced persons, 
that after a short time the cunvlcis would 
cost the government nothing. 
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Lajing uide everything h)'pothetia], it ia 
clear tbat a penitentiary at booie uup-bt to be 
lesB expensive tban a colonial esUibliBhment. 
The reasoia far tbia opinion have been given 
wben speaking of tnuiaponalion to BaUny 
Bay. 

I have shown the eieeilence of tHi plan 
with reference to ail the ends of puniahmeiil : 
it remains to be observed, that it atttuns iti 
object without producing any of those colla- 
teral inconveniences which abound in colo- 
lua] transportation. There is no prolon);ed 
fojourii in the hulki — none of the dajigeit 
ofalong sea voyage— no promiacuDua iiiter- 
courae of prisoners — no conta^oiis eickncsG 
— no danger of famine — no warfare with the 
lavage natives — no rebelhoni — no abuae of 
power by the person! in authority — ^in short, 
an entire aluence of the accidental and acces- 
sory evila, of which every psige of the his- 
tory of the penal colony affords ia e>am)ile. 
What an immense economy in the employ- 
ment of puniahmcnt I It will no longer he 
dissipated and lost upon barren rocks, and 
amid lar distant deserts: it will always pre- 
serve the nature of legsl punishment — of just 
and merited suffering, without bebg- con- 
Terted into evils of every description, which 
cxdte only pity. The whole of it will be 
■een : it will all be useful ; it will not depend 
upon chance; its execution will not be aban- 
doned to subordinate and mereenBry hands ; 
the legislator who appoints it, may incres- 
asntly watch over its administration. 

The success which may be obtained from 
a well-regulated penitentiary is no longer a 
■imple probability founded upon reasoning. 
The trial has been made; it has succeeded 
eren beyond what has been hoped. The 
quakers of Pensylvania have the honour of 
making the attempt; it b one of the most 
beauteous ornaments of the crown of hu- 
manity which distinguishes them among all 
other societies of christians. They bad for a 
lung time to struggle with the ordinary ob- 
stacles of prejudice and indifference on the 
part of the public — the routine of the tribu- 
nals, and the repulsive incredulity of frigid 

The penitentiary bouse at Philadelphia is 
described, not only in the official reports of 
its governor, but also in the accounts of two 
disinterested observers, whose agreement is 
the more striking, as they brought to its 
examination neither the came prejudices nor 
views. The one was a Frendiman, the Duke 
de Liancourt, well acquainted with the ar- 
rniigements of hospitals and prisonsi—the 
other an Englishman, Captain Tumbull, more 
occupied with maritime affairs than politics 
or jurisprudence. 

Both of them represent the interior of this 
prison as a scene of peaceful and regular ac- 
tivity, Hiulcur and rigour ate not ^splayed 



on the part of the gaolers, ner insolence nor 
baseness on the part of the prisoners. Tbeir 
hinguBge is gentle ; a harsb expresuon ii not 
permitted. If any fault is committed, the 
punishment is solitary confinement, and the 
registration of the fault in a book, in which 
every one has an account opened, as well for 
good as for evil. Health, decency, and pro- 
priety, reign throughout. There is nothing 
to offend the most delicate of the senses; no 
noise, no boisterous soi]gs uor tumultuoua 
conversation. Every one, engaged with hia 
own work, feara to inierriipl the labours of 
others. This external peace is maintained 
as favourable to reflection and labour, and 
well calculated to prevent that state of irri- 
tation so common elsewhere among prisoners 
and their keepers. 

" I was surprised," said Captain Tumbull. 
" at finding a woman exercising the fimctiona 
of gaoler. This circumiiUuiee having eidtcd 
my curiosity, I was informed that the hus- 
band having filled the same aituatiuii before 
her, amidst the attentions he was paying to 
his daughter, he was seized with the yellow 
fever and died, leaving the prisoners to regret 
that they had lost a friend and protector. lit 
consideration of his services, his widow was 
chosen to succeed him. She has discharged 
alt the duties n-ilh equal attention and hu- 

Whe're shall we find similar traits in th,> 
registera of a prison ? They call up the pic- 
tures of a future golden age depicted by the 
prophet, when '■ the wolf shall lie down with 
(he lamb, and a little child shall lead tbem." 

1 cannot refuse to transcribe two other 
&cts, which do not stand in need of any com- 
mentary i^ " During the yellow fever in 
17if3, there was much difficulty in obtaining 
nurses for the sick in the hospitals at iiush 
HilL Recourse was had to the prison. The 
question was asked ; the danger of the ser- 
vice was eipl«ned to the convicts ; u many 
offered themselves aa were wanted. They 
discharged their duties faithfully till the con- 
elusion of that tragic scene, and none of them 
demanded any wages till the period of their 
discharge." 

The females gave another proof of good 
conduct during the course of the contagion. 
They were requested to give up their bed- 
steads for the use of the hospital : they will- 
ingly offered their beds also. 

Oh Virhu I where will thou hidt ikyttl/t 
exclaimed the philosopher, upon witnessing 
an act of protnly on the part of a bei^u. 
Would he have been less surprised at this act 
of hermc benevolence in a criminal prison? 

Hod this good conduct of the prisoners 
been only a simple suspension of their vices 
and crimes, it would have been a great point 
gained ; but it extendinl much further: >~ 

" Of all the criminals who have been fbuiul 
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guiltf,'* ssyi Turnbull, " tbere hu nc 

live in etch hundred wbo have been in ine 

prinon before." 

At New York, klthougb the reiult bis not 
been BO &vourable, it rihibita the good effecta 
of the ivitem : — " During the five years 
ending in 1801." saya Mr. Eddy, the principal 
governor of tbe Peniteatiary, in the acEOunt 
rendered to hig frHau'-cutiienE. " of thrtie 
bundreil and forty-nine priaonera who have 
been set M liberty at the eipiratiun of their 
sentences, or by pardons, twenly-nine only 
have been convicted of new offences ; and of 
tlii<twenty.nine,»ii!teen wereforeigners. Of 
cighty-gii pordoiied, eight have been appre- 
hended far new offencet -, aiid of Ihia eight, 
five were foreigners." 

It must, bowever, be remembered, that we 
may guard agajnat exaggeration, that of these 
liberated prisoners, many may hove eipalria- 
ted themselves, and committed crimcE in the 
neigbbauring States, being unwilling to ex- 
pose themselves to the austere imprisonment 
of New York or Philadelphia ; for it i> a fact, 
that the risk of death ia less frightful to men 
of this temper, than laborious captivity. 

Tbe surrfSB of these eslablishments is, 
without doubt, oiving in great measure to 
the enlightened leal of their founders and 
iiupeclon i but it has permanent causes in 
the sobriety and industry established, and the 
lewards bestowed for good conduct. 

The rule which has ensured sobriety, has 
been the entire eidusion of strong liquors ; 
no fermented liquor is allowed, not even small 
beer. It has been found more easy to insure 
■bstinence than moderation. Experience has 
proved tbal the stimulus of atrong liquors has 
only a transitory effect, and that an abundant 
and simple nourishment, with water fur the 
only drink, fits men for the performance of con- 
tinued labours. Many of those who entered 
the prison of New York with constitutions 
enfeebled by intemperance and debauchery, 
have regained, in a short time, under ttuy 
regime, their health and vigour. 

The Duke de Liancourt and Captain Turn- 
bull have entered into more precise details. 
We learn from them, that since the adoption 
<ifthis system, the charge for mediidnes, which 
amounted annually to more than twelve hun- 
dred dollars, has been reduced to one hundred 
■nd sixty. This fact affords a still stronger 
proof of the salubrity of this prison. 

This exposition, in which I have omitted 
many lavourable circumstances, without sup- 
pressing anything of a contrary nature, is 
lufHdent to show the superiority of peniten- 
tiaries over the system of transportation. If 
■tie results have been so advantageous in 
America, why should they be less so in Eng- 
land ? The nature of man is uniform : cri- 
minals are not more obstinate in the one place 
than the other: the motives which may be 



FELONT. 



503 



employed arc equally powerful. The new 
plan proposed by the author of the Panop- 
ticon, presents a sensible impraveincnt upon 
the American methods: — the inspection i» 
more complete — the instruction more ex- 
tended — escape more dilHcult; publicity is 
increased in every respect ; the distribution 
of the prisoners, by means of cells and classes, 
obviates tbe inconvenient association which 
subsists in the Penitentiary at Philadelphia, 
But what is worth more than all the rest is. 
that the responsibility of the governor in the 
Panopticon system is connected with hb per- 
sonal interest in such manner, that he cannot 
neglect one of his duties, without being the 
first to suffer ; whilst all the good he does to 
his prisoners redounds to his own advantage. 
Religion and humanity animated the founders 
of the American Penitentiaries : will these 
generous principles be less powerful when 
united with the interesl* of re[iulation and 
fortune? the two grand securities of every 
public establishment— the only ones upon 
which a politician can constantly rely — the 
only ones whose operation is not subject to 
relax «H on — the only ones which, always being 
in accordance with virtue, msy perform its 
part, and even replace it when it is >vanting. 



FiLONY is a word of which tbe signification 
■eems to have undergone various revolutions. 
It seems at first to have hern vaguely applied 
to a very extensive mode of delinquency, or 
rather for delinquency in general, at a time 
when tbe laws scarce knew of any other 
species of delinquency cogniuble by fixed 
rules, than the breach of a political engage- 
ment, and when all political engagements 
were comprised in one, that of feudal obliga- 
tion. Upon feudal principles, everything that 
was possessed by a subject, and was consi- 
dered as a permanent source of property and 
power, was considered as a gift, by tbe ac- 
ceptance of which the acquirer contracted a 
loose and Indefinite kind of engagement, the 
nature of which was never accurately rx- 
pkined, but was understood to be to this 
effect: that the acceptor should render cer- 
tain stipulated services to tbe donor, and 
should, in general, refrain from everything 
that was prejudicial to his interests. It was 
this principle of subjection, in its nature 
rather moral than political, which at tbe tirst 
partition of conquered countries, bound the 
difi'eTent ranks of men. by whatever names 
distinguished, to each other — as tbe barons 
to the prince, tbe knights to the barons, and 
the peasants to the knights. If, then, the 
acceptor failed in any of Ibese points^if in 
any one of bis steps be fell from the line which 



bad been tracfd fur hi'm, ntid \vliicl] at tbat 
3 the only line of duty, bt whi not 
lucli a man u tiifi bcnelaMor took hito far : 
the niDtire for (he hencliFtion ceued. He 
last his Bet, the only source of hii politiral 
importance, and with it all that was worth 
Driog for. He was thrust down among the 
ignuble and defencelea:! crowd of needy re- 
tainers, whose persons iuid preouioue pro- 
pcrCies were subject to the arbitrary disposal 
of the hand that fed them. So atriklng and 
impressive a figure did such a csIoBtrophc 
make In the imaginations of men, that the 
punidbment of death, when, in course of 
ttJne, it came in various iiislances to be su- 
peradded Id the other, showed itself only io 
the light of aii appendage.* It came in by 
euat^im, rather than by any regular and posi- 
tive inglilHlion ; it seemed to follow rather 
as a natural effect of the impotence to which 
the inferior was reduced, than in consequence 
il' any reguloi' exertion of the puhUc will of 
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rC with in the earliest memorials 
that are extant of the feudal law. 

Some elymologiit*. to show they under, 
stood Greek, have derived it from the Greek : 
if they had happened to have underatood 
Arabic, they would have dtrived it from (he 
Anlhic. Sir Edward Coke, knowing nothing 
of Greek, but having a little stock of Latin 
learning, which be loses no opportunity of 
displaying, derives it from /rl. pall. Spei- 
man, who has the good sense to perceive 
that the origin uf an old northern word is tu 
be looked for in an old northern language, 
rejecting the Greek, and saying nothing of 
thcLatin, proposes various etymologies. Ac- 
cording to one of them, it is denved &am 
two words — fie, which In ancient Anglo- 
Saxon had, and in modern English has, a 
meaning whirh approaches to thai of pro- 
perty or money! and Ion, which in modem 
German, be says, means price: fee Ion is 
therefore prelium fiuji. This etymology, 
the author of the Commentaries adopts, and 
justifies by observing, that it is a common 

Ehrase to say, euch an act is as much as yuur 
fear estate is worth. Butfiloan, in mixed 
Latin filoitia, is a word that Imporla acdon. 
"d therefore rather he inclined ' 






verb, than from 






itivea, which, when put together, and 



The verb lo faU, as well ai to fail, <t 
probably was in its origin Ihe same as the 
other, by an obvious enough metaphysical ex- 
tension, is well known to have aefjuired the 
signification of to offend : the tame figure is 
adopted in tbe French, and prottably iu every 
other language. t 

In Angh>-Saxon there is such a word ib 
/cnHiui,t the evident root of the Englbh 
word now b use. In German, there la audi 
a word as faclten, which has the aame aignl' 
fication. ThU derivation, therefore, which 
is one of Spelman's, is what seems to be tbo . 
most natural. So much for the origin of 1 
the word : not that it is of anj consequenctf | 

As the rigours of the feudal polity were 
rchixed, and fiefs became permanent and de- 
scendible, the resumption of the fief upon 
every instance of trivial delinquency became 
less and less of course. A feudatory might 
eouunit an olTence that was not a feionj. 
On the other band, it was found, too, that 
for many offences the mere resumption of 
the feud was not by any means a sullleieirt 
punishment; for a man might hold different 
feuds of as many different persons. The | 
Sovereign, too, interposed his clnlra on be- ' 
half of himself and tlie whole nnnmnnitr. 
and exacted punishments fin ofTencei which, 
to tbe immediate lord of the feudatory, 
might happen not to be obnoxious. In thi» 
way, for various oifencea, pecuniary and cor- 
poral punishments in various degreea, and 
even death itself, came in some initaneea ta 
he substituted — in others, to be mperadde^^ ' 
by posiClTe laws to that original iniGsaiari- 
ruiting punishment, which used at first tA I 
follow from almost every offence. That pu- 
nishment remained still inseparably annexed * 
to all those offences which were marked bf 
the highest degree of corporiil punisbtnEnt, . 
the punishment of death ; partly with a view ^ 
of giving the lord an opportunity of riddinf ' 
himself of a race of va«sals tainted bj aa 
hereditary stain ; partly in order to complet* 
the destruction of the delinquent's political 
as well as natural existence. The panidi- 
ment of forfeiture, being the original ponidt- 
ment. still continued to give denominatioil 
lo the complex mass of punishment of whidi 
":d but a part. Tlie word fe< 
me to signify a punishment, m. 
mode of punishment, of wUck 



t We say, he fell, a 
Ihe line of duty: he 



I well as he nwetved, fna 

fell from hit a1~ 
called Ih ~ 
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that eimpte mode of puniihinrnt, whiFh an 
dcntly itood innexed to ever* delinquencyi 
feudatorj muld incur, wu i nuiiii ingredient 
At tfais period of iti faiitorf, when thi 
above WIS itn aignificBtion, the word felony 
WHi, B9 a part of tbe Nonnui jurisprudence, 
imparted into this enuntry by the Norman 
conquerom; for nmong tbe Saxons there are 
no traces of its having been in uee. At thi* 
period, it Blood anneied only lo a few crimes 
of the grossest nature^ — of a nature tbe fittest 
to strike the tmsginatiun of rude and unre- 
flprting minds, and tbese not very hetero- 
geneous. Theft, robbery, dessstotion when 
committed by the minuuii instrument of lire, 
or upon tbe whole face of a eounlry with an 
armed force ; these, and homicide, tbe natural 
mrseqiiencei of sueh enterpriiel. or of the 
spirit of hostility which dictated tbem, 
included by it. At this time, the import of 
the word tctoajl was not, either as the nil 
of a punishment or as the name of an offer 
■a yet immeasurBbly extensive. Butlawyi 
by various aubtleljes, went on adding to 
DHHs of punishment, still keeping to 
same name. At the same time, legislators, 
compelled by various exigencies, went on 
adding lo tbe list of offences punishable by 
the punishment of that mune; till at length 
it became the name not of one, but of an in- 
ootDprehensible heap of punishment! 1 nor of 
one offence only, but of at many sorts of of- 
fences almost as can be conceived. Tell m« 
now that a man has committed a felony, I am 
not a whit tbe nearer knowing what is his 
offences all 1 am possibly learn from it is. 
what he is to suffer. He may have commit- 
ted an offence agninat individuals, against a 
ntighbourhood, or against the state. Under 
any natural principle of arrangement, upon 
any other than that which is governed by the 
mere acridenttd and mutable circumstance of 
punishment, it may be an offence of any class. 
and almost of every order of each class. The 
delinquents are all huddled together under 
one name, and pelted with on indiscrimlnating 
volley of incongruous, and many of them, un- 
availing punishments. 

Rloay, considered as a complex mode of 
punishment, stands at present di tided into 
two kinds; the one styled Fehng toilhont lie- 
■flt* (/■ Clergy, or, in ■ shorter way, Felony 
^thtnit Clergy, or as capital punishment is 
one ingredient in it. Capital Felonii; the other. 



may be styled the greater — tbe latter, the 
leaser felony. There are other punishments 
to which these are more analogous in quality, 
a* well as in magnitude, than the one of them 
ii to the otber. Such is the confusion intro- 
duced by a blind practice, and, as the con- 
■equence of that practice, an itupposite and 
iU-idigcrted Domendature. 



How punishments so widely different came 
to be charBCterized in the first pUee by the 
same generic name, and thence by specific 
names, thus uncouth and inexpressive, sball 
be eipUined by and by, after we have ana^ 
ly^d and laid open tbe contents of the greater 
felony, of which the other is but on uff-sel, 
detached from the main root. 

nUtnry of the Benifit of Clergy. 
The Christian religion, ere yet it had gained 
any settled footing in the state, had given 
birth to an order of men, who laid claim to 
a large and indefinite share in the disposal of 
that remote, but boundless mass of pains and 
pleasures, which it was one main business of 
that religion to announce. This claim, in 
proportion as it was acquiesced in, gave tbem 
power : for what is power over men, but tbe 
(acuity of contributing in some way or other 
to their happiness or misery? This power, 
in proportion as they obtained it, it became 
their endeavour to eonverC (as it is in tbe 
nature of man lo endeavour to convert all 
power) into a means of advancing tfaeir own 
private interest; — first, the interest of their 
own order, which was a private interest aa 
opposed to the more public one of the com- 
munity at large; and then of tbe individuals 
of that order. In this system of usurpation, 
a few perhaps bad their eyes open ; but many 
more probably acted under the sincere per> 
suasion, that the advancement of their order 
above that of otbera, was beneficHal to tbe 
community at large. This power, in its pro- 
gress lo those ends, would naturally seek the 
depression, and by degrees the overthrow, 
of the polilicid power of any other that op- 
posed it. These operations, carried on by an 
indefinite multitude of persons, but all tend- 
ing to the same end, wore the appearance of 
being carried on in concert, as if a formal plan 
bad been proposed and unanimously em- 
braced by tbe whole clergy, to subdue the 
whole body of ibe laity : whereas, in fact, no 
sucb plan was ever universallv concerted and 
avowed, as in truth there needed none. The 
means were obvious — the end was one and 
tbe same. There was no fear of dashingi 
eucb succeeding operator took up the work 
where bis predecessor bad left off, and car- 
ried it on just so far as interest prompted and 
opportunity allowed. 

In pursuance of Ibis universal plan, not 
concerted, but surer than if it bad been the 

lolt of concert, were those exemptions laid 
claim to. which, by a long and whimsical 
itenation of causes and effects, were the 
B of breaking down the punishment of 
felony into the iwo species of it that non 

The persons of ibctc fiivoiired mortals. 
honoured as tbey pretended they were by • 
immediate uitcrcottts* with tbe divinity. 
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■nd empiojed u they were iacesrantly in 
niBiu^iij the moit imporunt, *nd indecsl 
onl; important concemi of muikind, were of 
courie to be accounted tatrtd — ■ word of 
looie. and tbctefote che more convenient, 
(ignificalion, importing, at baltom, nothing 
more thui that tbe lubject to which it wiu 
attributed, wu or wu not to be accounted 
an object of distant awe and terror. They 
were thervfore not to be judged by profane 
judgmentB. aentenced by profane moiitha, or 
touched, in any manner that wai unplea- 
unt to them, by profiuie handa. The placea 
wherein that myBterioua intercourse was ear- 
tied on, imbibed the essence of this Diygte- 
riom quality. Stones, when put together in 
B certain form, became sacred too. Earth, 
within a certain distance round about those 
nones, became sacred too. Hence the pri- 
vilege of aanctuary. In abort, the whole of 
the material as well as intellectual globe 
became divided into lacred and profane; of 
which, BO much a> was sacred was either com- 
posed of themselves, or become subjeeted to 
their power. The rest of it lay deatitule of 
these invaluable privileges, and, as the name 
import), tainted with a note of infamy. 

1 pass rapidly over the progress of their 
claim of exemption from profane judicature: 
the reader will &nd it ably and elegantly 
delineated in Sir W. Blackstone's Commen- 

As to the causes, those which come under 
the denomination of felonies are the only ones 
with which at present we have to do. Con- 
lining our consideration, therefore, to these 
causes: as to persons, it was first claimed, 
one may suppose, for those of their own or- 
der — by degrees, for as many ai they should 
think fit, forlhut particular purpose, to recog- 
nise as belonging to that order. By degrees, 
the patience of profane judges was put to 
aueh a stretch, that it could hold no longer; 
and they seem to have been provoked to 
• general disallowance of those exceptions, 
which had swelled till they had swallowed 
up in a manner the whole rule. This sudden 
and violent reformation, wearing the ap- 
pearance of an abuse, the clergy had influence 
enough in the legiaUture to procure an act* to 
put astop to it. By this act it was provided, 
that all manner of clerks, as well secular as 
religious, which shall be from henceforth 
convict before the aecular justices, for any 
treasons or felonies touching other persons 
than the King himself, or his Royal Majesty, 
shall from henceforth freely have and enjoy 
the privilege of Holy Church, and shall be, 
without any impeHchmentt or delay, deli- 
vered to the Ordinariesf demanding them. 




Bal li nifcichrmoit. 
i Cleaning ihe Bishop, oi oihet ecclcaiastlcal 



in clerical orders ( 

hand, to exclude all persons not 

of that qualification. To prove a 

tilled to the eternprion, the obvious 

;iu5ive evidence was the instrumeirt 
ordination. But the cUIFerent ranks of 
I were all comprised under the 
ic of clerks, and 
less of the sacred diaraeter, 
; and some of these 
been admitted to their olRces without 
written instrument of Df^nation. Will 
this omission was continued on purpose 
let in a looser method of evidence, or wbetbfT 
it was accidental, so it is that the clergy had 
the address to get the production of that writ- 
ten evidence dis[>c»sed with. In the room 
of it, they bad the adilress to prevail on the 
courts to admit of another mterion. whidi, 
ridiculous as it may seem at this time of day, 
was not then altogether so incompetent : 
" Orders," they said, or might have said. 
■' may be forged, or may be fabricated for 
the purpose; but as a proof that the man 
really is of our sacred order, you shall have 
a proof that can neither be forged nor Gibri- 
cated ; he shall read as wc do." The boob 
was probably at first a Latin book — the Bible, 
or some other book made use of in church 
service. At that time, few who 
clergymen could read at all, and still 
could read Latin. And the judges, if 
happened to see through the cheat, mightj 
tome instances, perhaps, not be sorry to 
nive at it, in bvour of a man posaessed 
rare and valuable a qualification. Bui 
book was easily substituted for another ; a 
man mi^t easily be tutored so as to get by 
rote a small part of a particular book ; and 
as society advanced to maturity, learoingbc- 
came more and more diflTused. We need nol. 
wonder, therefore, if by thetiiue of Henry 
VlUh, it was found that as many laymen aa 
divines were admitted to the ecdesiaslJcal 
privilege. — I should suppose a great many 
more, for there is something in the ecclesi- 
astical fimcUon, that in the worst of times 
will render them lets liable than others of 
the same rank and fortune to Ul into open 
and palpable enormities. A statute,!) there- 
fore, was made to apply a remedy to tbia 
abuse 1 and what would one imagine was 
that remedy ? To oblige persons, claiming the 
benefit of cle^y. to produce their orders? 
No; but to provide, that persons dwming 
it. and not being in orders, should not be al- 
lowed it more than once; and that afl per- 
sons who had once been allowed it, should 
have a mark set upon tbem. whereby they 
might be known. Real clergyuien — clergi- 
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men who had oricn to produce, wer* by an 
eipreit profiiion of the statute, entitled to 
ctaim it toliii quolitt, lu often u tbey ehould 
liave need, which privilege they have slill. 

When a felon wis sdmittcd to his clergy, 
he wu not Kbiolutely tut free, but delivered 
to the ordinary. The grest point then was, 
if we may believe lay judges, who, it 13 to 
be confessed, are not altogether diaintereiited 
witneiies, to prove biro innocent ; for ihii 
lendedtodiicredit theprofuie tribunal. This 
business of proving him innocent vna called 
}ui purgalioK. If this were iinpraeli cable, he 
waa put to penance ; that ia, lubjecled to 
■uch corporal punishment as the ordinary 
thought proper to inflict upon him, which we 
may imagine was not very severe. Thus it 
mu that the clergy contrived to bind even 
the most stubborn spirits under the yoke of 
their dominion : the honest and credulous by 
their fears; the proBigate, though incredu- 
lous, by their hopes. 

Circumstances, however, are not wanting, 
which tend pretty strongly to make it pro- 
bable, that when once a man got into the 
bands of the clergy, he almost always stood 
the purging, and proved innocent ; and it is 
what the lay judges seem to have taken for 
granted would be the case of course. H'ben, 
therefore, they made a point of making the 
offender suffer the train of punishments that 
tlood annexed to acknowledged guilt, (di-alh 
excepted, which was loo much fur them to 
attempt) they knew no other way of com- 
paaung it, than by insisting on bis not being 
admitted to make purgation. These puiiisb- 
menta, the imprisonment excepted, consisted 
altogether of forfeitures and dvil disabilities i 
penalties with which the ecclesiastical supe- 
rior had nothing to do, and which it lay al- 
together within the provinee of the temporal 
judge t« enforce. One should have thought, 
then, it would have been a much less appa- 
rent stretch of authority in the latter, to 
give effect to the proceedings of his own 
judicature, than to lay a restraint on the ec- 
deaiastical judge in the exercise of what was 
acknowledged to be his. But it were loo 
much to expect anything like ronsistency in 
the proceedings of those rude ages. The 
whole contest between tbe temporal judge 
and the spiritual was an irregular scramble, 
tbe result of which vras perpetually varying, 
according to tbe temper of individuals and 
the circumstances of the time. 

By the time of Queen Eliialieth it 
to be generally understood that purgation, 
which originally meant trial, was synonynioiis 
to aequittal." This is so true, that whcji by 
a Btatute of that reign, purgation came to be 



abolished.f the legislature, instead of appoint- 
ing a trial, appointed punishment. Persona 
claimingthobenefit of clergy, instead of being 
delivered to the ordinary to make purgation, 
were now, after being burnt in the hand, to 
be forCbHith delivered out of prison, unless 
emporal judge should think proper to 
nee them to imprisonment, which he 
low for the first time empowered to do, 
for any time not exceeding a year. 

It will here be asked, what was done with 
the pecuniary punishments, the forfeiture*. 
tbe corruption of blood, and the disabilities? 
The answer is, nothing at all — they were 
never thought of. However, by one means 
or other, there is now an end of them, Tbe 
legislator neither then nor since has ever 
opened his mouth upon the subject. But the 
judge, drawing an argument from that silence, 
has opened his, and construed them away. 

This bold interpretation is a farther proof 
how entirely tbe ideas of purgation had be- 
come idcnti'Sed with that of acquittal. When 
a man was admitted to make purgation, he 
was acquitted; by that means he was dis- 
charged from these pecuniary penalties. Now. 
then, that the legislature has appointed that 
in tbe room of going free, the delinquent 
may now be punished by a slight punishinent, 
and that not of course, but only in OUe the 
judges should think fit to order it of their 
own accord, we cannot, said the judges, sup- 
pose that it meant to subject him to a «et of 
punisbmenti so much severer than those it 
has named. Therefore, as to all but these, 
coining in place of an acquittal, we must took 
upon it as a pardon. Having, by this chain 
of reasoning, got hold of the word pardon, 
they went on applying it to other purposes 
in B very absurd manner ; but, as we have 
already had occasion to observe, with a bene- 
ficial effect. 

One would imagine, that being to sulfur 



■ It is amusing enough u ubscrve tbe con 
lioual itjiiggle between the iplriiual and thi 
(unal judge, as dcMribed m Staundford, litti 
Clergy, It stems to haie been a continual ginn 



o( leap-frog, In which sometimes spirit, some- 
times Hesh, was uppermost.* 

A man, however, was not always lo very kindly 
dealt with : he faisd better or worse, accordins 
as he happened m be in favour with the church. 
If tliey happened not to like him, although he 
hadnotbeetitr--'-'— -■-'^- ■---- ■ - 



re then obliged to 



It trill. The U 
' e then 



- - ' ' " ir tie was a [aveunte, aiuiouj 

ends. This a 'good 
Archbishop admits, who. being driven by the 
ParUament to truike an ordinance to remedy this 
miichier, appoints, that in certain cases they 
■hall be dieted in a manner he prescribes: 
speaking all the while in much worse terms of 
the lay judges than of the maleracun who met 
with this reception from theii friends. 
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nolhing, (wfaat has been mentioned only ex- 
cepted) first, benute he wns >cqaitted, next, 
because he wu pardoned, there ma an end 
of &11 pecunivj penalties, of tbe one speetea 
of forrelturc as well u tbe other. This, 
bowever, neither was nor ii the (tap, A 
nun did then, and does itiU, continue subject 
to the forfeiture of hit personal estate. The 
TCBSon of [bis is of true legal texture, and 
■hogether characteristic of ancient jurUprU- 
dence. Forfeiture of real estate is not to 
take place till after judgment : forfeiture of 
personal estate, without the least ehiduw of 
a reason for the difference, is to take place 
before judgment; to wil, upon conviction. 
Now, ever since the days of Henry VI., it 
has not been the way to admit a man to plead 
fai> clergy till ajier conviction. Now, then, 
if a man comes and pleads bts clergy, what- 
vver goods be had, the king has got them. 
This being the caie, having had your clergy, 
you are innocent, or, what comes to the same 
tbing, you are forgiven. All this is very 
trae ; but as to your money, the king, you 
bear, has got it, and when the king has got 
bold of a man's money, with title or without 
title, Buch is bis royal nature, be cannot bear 
to jmrt with il i for the king can do no man 
wrong, and tbe law is the quintessence of 
fEaaon. To make all this clear, let it be ob- 
aerved there is a kind of electrical t-irtue in 
toyal fingers, which attracts to it light sub- 
stances, such as tbe moveables and reputed 
moveables of other men ; there is, moreover, 
a certun glutinous or viscous quality, which 
detains them when they have got there. 

Such are the grounds upon which tbe for- 
feiture of persona] estate, in cases of clergy- 
able felony, still continues to subsist. 

This act gave tbe Rniebing stroke to the 
•busive jaritdictioH of the clergy. The still 
more abusive exemption remained still, but 
•o changed and depreciated by a lavish parti- 
cipatiuQ of it with tbe laity, that its pristine 
dgnity and value was almost entirely obli- 
telated. By tbe turn they had given to it, 
It was originally an iitstrurtient of unlimited 
dominion over others : It was now sunk into 
■ bare protection, and that no longer an ei- 
dusive one, for themselves. 

At last came the sUtute of Queen Anne,* 
which gives tbe benefit of clergy lo all men 
whatsoever, whether they can read, or cannot. 
This, together with a statute of the preceding 
reign,f which bad already given tbe same 
bencSt to bU woam, gave quite a new import 
to the phrase. In words, it confirmed and 
extended the abusive privilege ; in reality, it 
abolished it. It put the illiterate altogether 
upon a footing with tbe literate ; providing-, 
at the same time, that in the case of tbe of- 
fences to which it extended, both classes 



alike should suffer, not the puni!<hment which 
(he unprivileged, but that which the privi- 
legrd, had been used to suffer before. 

Since then, to allow the benefit of clergy 
to any oiTcnce, is to punish all persons yAa 
shall have committed that offence, in the 



s let! 
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nished before : it ii to punish in i 
manner all persons for that offence. 
.way this benefit, is to punish in s certain 



other I 



^aUp 



for that offence. The difference betweea 
the bsving it and tbe taking it away, is now 
the difference between a greater and a lesMT 
degree of punishment : the difference fiw- 
merly was the allowing, or not allowing, n 
oppressive and irrational exemption. 

But these entangled and crooked opera- 
tions have been attended with a variety of 
mischicls, which are not by any means cured 
aa yet, and of which scarce anything lesi ihn 
a total ro'ision of the criminal law can °~ 
a total cure. Such a veil of darkness, 
a cobweb work of sophistry, has been throi 
over the &ce of penal jurisprudence, that 
lineaments can (carcely be laid open to public 
view but with great difficulty, and with per- 
petual danger of mischief. 

Of the misrbiefand confusion that baathui 
been produced, I will mention one 
which vdil probably be thought em 

In a sUtute of Henry VlII,t by 
caprice of the legislature, the beiefit 

clergy was taken away in the lump from 
offences whatever, which shotdd happen t« 
be committed on the high seat. He might m 
well have said, or in such a county, or by men 
whose bair should be of such a colour. In 
point of txptdieney, of a provision like thit, 
one knows not what to make. Considered 
with reference to other parts of tbe \vgA 
system, it is reasonable, as doing somethinc 
towards abolishing an unreasonable distinc- 
tion. Considered in the same pmnt of view, 
it is unreasonable, as making that abolitii 
no more than a partial otic, and grounding 
as fiu' as it went, on a drcumatance toti ' 
unconnected ivith tbe mischievousness of 
offence. Considered by itself. It is agun 
reasonable, as tending to subject to the ^ 
tiiihtnent of death for a great many offence^ 
a great many persons for whom a less 
ment might suiTice. 

In point of liict, however, what the le^a- 

tbat all men, without exception, privileged 
perM>n9 M well as others, thould suffer dcatb 
and so fortb, who should be guilty of 
kind of felonies upon the high seat 
of their being made, some of them, 
death, others a punisluneiit beyond compaiia' 
son lets severe. Would any one imagine wbrtl 
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bM been the effn^t of this provisian 7 The 
vBtet of it has been, tliat theae privileged 
penoiu, iimtead of Buffering ilutb, have ouf- 
tered no pimithmentBt all : yea, sbsolutelj 
IK> puniahioeiit — not even tlikt slight de^ee 
of puiiithniPiit to whicb they befbre were sub- 
ject. Now the case ia, that at present, if one 
m^ be indulged in ■ soledsoi establiibed by 
the legislature, all peraons are privileged ; so 
that now, all penuinB who may think proper 
to commit cler^oble felonies on the high 
•eas are absolutely diipuniabable. This si- 
toatioo of things, in itaelf, is not altogether 
■1 it ought to be ; but the means whereby it 
has been brought about are still worse. Witeo 
m man is indicted of a clergyable offence irith. 
in that jurisdiction, let his guilt be ever so 
plainly proved, the coasfanf coarse is, for the 
judge to direct the jury to acquit him.' The 
man ii proved to be guilty, in such a manner 
that no one can make a doubt about it. No 
matter; the judges direct the jury to say 
upon their oaths that be is not guilty. 

In the ecdcDiastieal tribunal we have 
above been speaking of, things wete so or- 
dered, that, according to the author of the 
Commentaries, " felonious clerks" were not 
COaatantJy, but " almost constantly" acquit- 
ted. I do beseech the reader to turn to that 
book, and observe in what energetic terms 
(partly his own, partly udopting what had 
been said on the same subject by Judge Ho- 
bart) tbe learned author has chosen to ^eak 
of this unjustifiable practice :t — " Vast 
eompb'eation of perjury and subornation of 
perjury — solenm fiirce ^mock trial — good 
hi^iop — scene of wickedness — scandalous 
proatitution of oaths and forms of justice 



in application of 

Fefony •nithavl Benefit of CUrgg. 

Aa Xn felony without benefit of clergy, I 
wai, in the first place, state the ingredients 
of which Ibis mode of punishment is com- 
pounded. 

Of puni»^bment9 included under tbe title of 
felony without benetit of clergy, we must dis- 
tinguish, in the first place, such as are made 
to bear upon the proper object — punishments 
ia personam propriani; and in the second 
place, such as are thrown upon the innocent 
— punisbtnenis in personam alimam. 

Of punishments in peritmam propriam, it 
indadea the following: — 

1. A total tbr^turc of goods and chattels, 
vrtietlier in posseasion or in action at tbe time 
of the forfeiture taking place. It is a sweep- 
ing punishment of tbe pecuniary kind. It 
takes place immediately upon conviction ; 

.■4C«nun.cS&Foitcr,28ftUoaT,7Mi> fib. 



thatis, upon a man's being found guilty — and 
does not wait for judgment : that is, for sen- 
tence being pronounced upon him. 

2. Forfeitureof iandsandtenemcnts. This 
alio is a sweeping punishment of the pecu- 
niary kind. It docs not take place till aiWr 
judgment. This and the other forfeiture 
between them include the whole of a man's 
property, whether in pos^stjion or in action 
at the time of the forfeiture taking place. If 
he does not lose it by the one, he loses it by 
the other. 

3. The corporal punishment of imprison- 
ment till such time as the conclusive punish- 
ment is executed upon him. Tbe length of 
it depends partly on tbe judge, partly on the 
king. 

4. Tbe disability to bring any Itind of suit. 
This operates as a punishment in such cases 
only in ivfaich a long interval, as sometimes 
happens, intervenes between the •eiiteiice and 
ihc actual infliction of the ultimate puniah- 

5. The corporal punishment of death, vii- 
simple death by hanging. As this punish- 
ment in general puts a speedy period to all 
tbe rest, tbe dwelling upon the effect of any 
other is what may, at first sight, appear U3e> 
less : but this is not absolutely the case ; for 
tbe eiecution of this punishment may, at tb* 
pleasure of tbe king, be lUHpended tor any 
length of time, and in some instances has ac- 
tually been suspended for many years. ( 

Thus much for punishment ia proprioM 
pereonam. Tunisbments in alieiam peraoium 
included under it, are the following; some 
of them ore instances of transitive, others of 
merely random punishment ; — 

His heirs-generul, that in, that person or 
persons of his kindred who stand nent to 
him, and so to one another in tbe order of 
succession to real property uticntwlcd, lorfiUt 
all property of that denomination which be 
had enjoyed, and which, without an express 
appointment of bis to the contrary, they 
would have been entitled to from hiiu. This 
results as a consequence of the doctrine of 
corruption of blood : this ii 



sweeping punishn 



It of tbe 



pecuniary kind upon (he heir. Itmayai 
to a forfeiture, total or partial, of all tbe im. 
moveable property the heir would be worth, 
or to no forfeiture at all. If, previouily to 
the commission of the offence, the offender 
bad settled upon bis beu--apparcnt the whole 
or any part of what property be bad of the 
kind in question, thie tbe beir will not be 
deprived of. 

* Sir Walter Raleigh wa* kept for many years 
wilh the hatiFT shout his neck : he had the com- 
mand given him of an expedition ; went lo 
America, where be committed jaracies on llie 
Spaniards ; came back acain ; and was hanged 
ai iMt fbr tbs otigbial ofleoc*^ 
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2. Hi& heir, u before. forfciU hia hope of 
euf cession to tiO such real property u be muet 
make titletotbrough the delinquent, a: atiuid. 
ing before him in Uie order of ronEunguinit)' 
tu the perwn lot leized. Thin is > remote 
tontingent forfeiture — another pecuniwy pu- 
niihoient of the sweeping kind. In this the 
uneertunty is atiU greatei than in the former 

3. Any creditora of big, who bave bad real 
aecurity for their debts, forfeit such lecurity, 
in case of its having been granted to them 
■ubaequently to the time of the offence com- 
mitted. This, where it takes place, is a fixed 
puniabment of the pecuniary iiind. It is un- 
certain OS to the person ; but if there be ■ 
person on whom it falls, it is certain as to 
the event. 

s who may have purchased 
al property, forfeit sudi pro- 
perty, in ease of this purchuae having been 
mode by them subiiequently to the time of 
the aS*encc. Hiia, again, ii a fixed punish. 
meiit of the pecuniaj'y kind. It ia uncertain 
whether it shall (kll upon any person, because 
it is uncertain whether (here be a person so 
drcumatanced : but if there be, it is certaio 
u to th« event of ita blling. 

5. Any persons who hold lands or tene- 
ments of him under a rent, are obliged to 
Sy over again, to the person on whom the 
feiture devolvea. whatever they may have 
paid to the delinquent lubaequently to the 
time of the offence. 

These four last denominations of persona 
•re made to suffer in virtue of the doctrine 
of bacM~relatioa. According to legal riolions. 
it is the delinquent that suffers, hy the for- 
feiture being made to relate back to the time 
«f the offciice ; as if it were a new auffering 
to a man to be made to have parted with 
what he had already parted with of his own 
accord. In plain English, it ia the people 
themielves — the tenants, purchasers, and 
creditors, that suffer : it is they who forfeit, 
nndnot be. 

Again, by virtue of the forfeiture of what 
is called hia personal property. The follow- 
ing denominations of persons are made to 

1. Hia wifc! hy bebg deprived of what- 
ever she would have been entitled to under 
tu« will, or under the law of distributions. 

2. His children, or others next of kin : by 
losing what they might, in the same manner, 
bave become entitled to. 

3. His creditors : by losing all claim upon 
his peraonal estate. By this forfeiture, added 
to what takes place in the case of real estate, 
all his creditorawbateverare defrauded; lucb 
only excepted as may have been fortunate 
enough to bave obtained a real security pre- 
vious to the commission of the offence. 

We now come to Ithiy icilhinClergy. The 
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s, as well as leas aevere. 
i*ai>i pn-iomai, it 



includes only Ibe first and third of those which 



eluded ui 
In the room I 
the punishmei 
takes place, o 
of courie : 1 
Others then 



of felony. 

t' the fifth and last punishment, 
: of death, there is one that 
rather is said to take place, 
lean, marking in the hand.* 
e, which, besides the former, 
take place optionally, at the discretion of the 
judge ; conjunctively, with respect to the 
three former — disjunctively, with respect to 
one another. 

Thia puniahment of markmg is now become 
a tarce. It ia supposed to be inflicted in open 
court, immediately after the convict, in order 
to exempt himself from the punishment of tba 
other felony, has been made — if a woman, to 
plead the statute — if a man, to tell the so- 
lemn lie that be is a clerk. The mark to ba 
inflicted Is, according to tbe statute, to be the 
letter T, unless the offence be murder, in 
which case it is to be an M ; murder, at that 
time, not as yet having been taken out of the 
benefit of clergy ; as it has, however, since, 
tbe mark ought now to he that of a T in all 
cases. The part to be marked is the brawn 
of the left thumb; M that if a man happens 
to have lost hia left thumb, be cannot be 
marked at alt ; or, if afterwards he chooses 
to cut it off, be may prevent its answering 
the purpose it was meant to answer, that ol 
distinguishing him from Other men 

The instrument originally employed was • 
heated iron, with a stamp upon it of tbe shape 
of tbe letter to be marked. To tbe judRci 
of that time, tbis was the only expedient that 
occurred for marking upon the human skin 
such a mark ad should be indelible. At pre< 
sent, the practice is to apply the iron, but it 
is always cold : this is what ia called burning 
with a cold iron, that is, burning with an iron 
that does not burn; in consequence, no mark 
at all ia made. The judge presides at this 
solemn fiirce ; hy no one is it complained of; 
by many it is approved ; it is mildness, hu- 
manity : it ia true that tbe law is eluded, and 
turned into ridicule ; but the judge spares 
himself the pain of hearing the criea of a man 
to whose desh a red-hot iron is ^plied. It 
may be asked, why do not the judlges propose 
that tbe taw should be made conlbrmable to 
the practice ? 1 cannot tell. 

The judge that first disregarded the sta- 
tute was guilty of the assumption of illegal 
power : he wiio should now have the courage 
tu obey it, might now aHix the prescribed 
mark without putting the delinijuent U> any 
coneiderable pain.f 
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The other puntuhment, ffbich in ail ctan 
of felony within clergy, may, at the diicre- 
tion of the judge, be luperadded or not to 
those which we h»ife seen, tie thote of iin- 
prisotiment and transportation. 

For the second otTence of a clergyable 
felony, capital felony ia the puniahment.* 

Clerks in ordcri are alone eiempted ;| 
peers are not: women are expressly subject- 
ed to it. It is certainly a distinction higlily 
honourable to the clergy, that they may go 
on pilfering, while other people are hanged 
for it. 

Whya man, having been punished for one 
act of delinquency, should be punished more 
than ordinarily for a second act of the same 
■pedes of delinquency, or even far any other 
<rfience of tbe tame species of delinquency, 
there is at least an obvious, if not a conclu- 
sive reason, llut why, when a man has been 
punished by a certain mode of punishment, 
Mid then commits an offence as diiTerent as 
any oOence can be from tbe former, the pu- 
nishment tor this second offence is, because 
it bappens to be the same with that for the 
fint, to be changed into a punishment alto- 
gether different, and beyond comparison more 
penal, is what it will not, I believe, be easy 
to ny. Is It because the first mode of pu- 
niiliment having been tried upon a man. the 
next above it, in point of severity, is that of 
capital felony ? That ii not the case : for 
prcmunire is greatly more penal than clergy- 
able felony. I mention this ai being im- 
pouibl« to justify, not as being difficult to 
•uount for, since nothing better could con- 
■istently be expected from tbe discernment 
of those early times. 

There isonething whicha clergyable fe- 
lon does not forfeit, and which every other 
delinquent would forfeit for the most venial 
peccadillo, and that is reputation: I mean 
(hat special share of negative reputation which 
coniiils in a man's not being looked upon as 
baring been guilty of such an otfcnce. This 
rfiare of reputation the law, in the single 
butance of clergyable felony, protects a de- 
linquent, in 90 ht forth as it is in the power 
of law, by brule violence, to counteract the 
force of the most rational and salutary pro- 
pensities. If a man has stolen twelve-pence. 
and been convicted of it, nil him a thief and 
micome. But if he had stolen but eleven- 
|)ence halfpenny, and lieen convicted of it, 
and punished as a felon, call him a thief, and 
~ L p. 367, ed. laOW) " burnt 

' I plain by this that he had 
n the luiuic, which is 
a syllable atraul bum- 



+ By4llcii.VII. 0. 13; repealed in efleO, 
nixxj Aw. by 30 Hen. VII. c. 1, and 32 Ken. 



1 Sd. VL & 11. p. 10. 






the law will punish you. This hi 
Icmnly adjudged. 

I say convicted and punished as a felon; 
for if he has not been convicted of it. in 
virtue of the general rule in case of verbal 
de&mation, you may call him so if you can 
prove it ; but when the law, by a solemn and 
exemplary act, has put the matter out of 
doubt, then you must not mention it. Would 
any one suspect the reason ? It' is betause 
the statute which allows thebenefit of clergy 
operates as a pardon. It has the virtue to 
make that not to have been done which hat 
been done i and it waa accordingly obicrvelJ, 
that a man could no more call another thief 
who had been punished for it in this way. 
{thief say they in the pttseni liar) thim say 
be lialli a shameful disease when he had had 
it, and has been cured of it.t 

It is there also said, H-ith somewhat more 
colour of reason, though in despite of the last- 
mentioned rule. " that there is no necessity 
or me of slanderous words to be allowed to 
ignarnnts." and that, though the arresting of 
k pardoned felon, by one who knows not of 



thief, because that is neither 
n eceasary ,noradYBncethnortendaloju«tice." 
He wbo said this knew not. or did not choose 
to know, how mighty is the force, and how 
salutary the tnAuentc, of the moral sanction ; 
bow much it contributes to support, and in 
what a number of important instances it 
serves to controul the caprices, and supply 
tbe defects, of the potiliau. It was perhaps 
Sir Edward Coke — a man wbo, from pnnci- 
ple, was a determined enemy, (hough, Irom ill 
humour, upon occasion an inconsistent and 
unsteady friend to political liberty — who in 
bis favourite case, de libellii famosii, has de- 
stroyed, as far as was in his power to destroy, 
tbe safeguard of all other liberties, that of 
the press ; — proscribing all critirism of public 
acts ; silencing all history ; and vying in the 
extent of bis anathemas with the extrava- 
gatice of tbe most jealous of the Boman Em- 



Thb puplshment of Prfflmunire] conNsta in 
the being " put out of the King's protection," 
and " in the forfeiture of lands and tene- 
ments, goods and chattels ;" but such is the 

• Hohail, 81. 

II This word, from being the name of nothing 
si all, lirsl beotme the nime of a irril, then the 
name of a punishment, and ^m thence, as was 
nalutal, the name of an offence; to wil, of as 
miny offences at were punishable by that punish- 



»« 



PRINCIPLES OF PENAL LAW. 



uaccrbunty of EngUtb law, that umt add 
to the above, impriiionRient during tfae King'a 
pleuure, and others wy for life. Sir Edward 
Coke U for lidding loss of crcdibilily ; he 
might u well have added, loss of eara ; but 
I do not tiiid that tidt conceit ba been taken 
up by anybody else. 

The oflencea to which tbis puniahment has 
been applied are aa beterogenoua as any that 
tan be imagined. The offence to which it 
wua first sfiptied was an offence against go- 
vernment; since that, besides a multitude 
of other offeuccD against government, it has 
been applied to various offencas against the 
property, agunst the personal liberty of indi- 
viduals, and against trade 1* 

What it is that in such a variety of laws 
ahould have tempted the Icgialaturt', initead 
of the known and ordinary names of pimish- 
ment, to devise a new and imeipressive name, 
to which no meaning whatever could be an- 
nexed, without rummaging over a confused 
parcel of old French itatutes, is not easy to 
asidgK. There is nothing guned by it in any 
way, not in point of brevity ; fcs in one of 
the statutes in which it is described with the 
most conciseness, I find more wordsare taken 
up by this uncouth description, than would be 
by the plain one : there is nothuig gained by 
it in point of predsiun ; for the word has. no 
ugnification whatever, but by reference lo the 
words of the old statute, and consequently 
cannot be more precise than they are. 

The only recommendation I can iitid for 
it is, that it is a Latin word i added to the 
notion, perhaps, that, as being leu intelU- 
pble than moat other names of punishments, 
it might be mure tremendous. 

If this has been the design, it has been in 
*ome measure answered. Terrible, indited, is 
the name of Pricmunire ; it is liecomc a kind 
of bugbear, in which shape it has descended 
even among the lowest mob. It i> used as 
■ynonymous with a scrape ; not that the sort 
(if persons last mentioned have any much 
dearer idea of the particular sort of scrape, 
tbui those have who bring otliers into it by 
■olemn acta of legislation. 



CHAPTER VI, 



The punishment known 
name of Outlawry, oniiisl 
Ingredients :— 



■ See a list of thne ofiences in Blackstmie'i 
Commenurio. So ilifficult is it foe any one to 
■soertiiin iihai (he U« is upou my lulyen, that 
though ihii punishment wm adapted in the Re- 
gmey. Act fith Geo, III. c. ',17, which wm paued 
many ;^urs berure the 4th ■dIuum of the Com- 
menlsriet was printed, this act wa» wK enu- 
menlcd is (hit list. 



1. Forensic disability, which may be 
simple outlawry. 

2. Forfeiture of persona] esbite, 

3. Vorfcitnti; of the growing profits of the 



1 



This is the punishment inflicted fur llie of- 
fence of absconding from justice, in all eases, 
except where the punishment for the princi- 
pal offence amounts to felony : in (his case, a 
man against whom a sentence of outlawry 
is pronounced, is punished as if he had been 
convicted of the principal offence. 

As the offence of alwconding is a ckroKcat 
offence, the punishment applied to it should 
be B cArntiical punishment, such on one as, 
being made to cease upon (be cesaatioD of the 
offence, may operate nidy as an instnunenl 
of compulsion. All these punishments are 
capable of being mniu so : but none we co 
upon the face of them ; none were at origi- 
nidly. They are by this time, however, ren- 
dered so in great measure by modern practice, 
which has corrected the inordinate severity 
of the original institution. 

This puiiiBhment applies 



but n 



nallc 



B the 



prosecution for the original offence was in 
the criminal form ; that is, in other worda, 
in all criminal suits : it applies in most, but 
not in all civil suits. In the »ame civil suit, 
it applies or does not apply, aceordiiig as the 
suit happens to be commenced before one 
court or another- In the same suit, and that 
carried un in the some court, it does or dtiea 
not apply, according as the suit happens Ui 
have been commenced by one kind of jarijoR 
or anotlicr: all Ibta without tbe leaM rela- 
tion to the merits. 

The punishment of forensic disabilitiBs k 
applied to a multitude of offences-, namely, 
to all those which are punished either by 
capital felony, or pncmunire, or eieommuiu- 
cstion. In felony, it is useless, because the 
effect of it is merged in the puiiisbinent of 
death. In prmmunire, it is jusulinhle, in as 
fat aa the punishment of total and perpetual 
impoverisbmcat is an eligible mode of punish- 
ment, for of this it m^ces a nccesaary part. 
In eicom muni cat ion, it is ineligible, on ac- 
count of its mequality. To malte it answer 
in an equable manner the purpose of impo- 
verishment, is impracticable, for wuiit of the 
punishment offorfeiture, of which itcancoDie 
in only as an appcridage- 

Taking it by itself, and laying aside wbot 
is necessary to nudie it answer the purpose 
of impoveriiliment, it it superfluous when 
added to the punishment uf imprisonment. 

Whatever may be tbe uflcnces eogniiablc 
in tbe ecclesiastical court, either corporal 
punishment is enough for them without pe- 
be enough, simple 



Dutlasvry in addition to 



■omuch; if not. 
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it i> too little. All thii is upon tbe luppo- 
utiontbat the delinquent i* rorthroming for 
the purpose of undergoing imprisonment. 

Wben ■ man abiconds, and bu no )irop«rt7 
in poiscBsion, or none that ii sufficient to 
answer the demand upon him. in ting estie. 
and in tbis only, the puni«bnient of simple 
outlawry is expedient. Wby ? not became 
it ta eligible in itself but becauiie it ii tbe 
only one tbe case admitH of. When a inan 
bu no vitible property in bi* own country, 
Uid has made hia escape into another. ^i?oe- 
rail]' Bpeaking, hia owu country has no boM 
of him. Tbis may happen, suppose io nine 
jnitancea out of ten ; but in the tentb, it 
may happen that he may have a debt due to 
bim, wbicb he may wuit the assistance of 
the laws of his own country to recOTcr. If 
this debt be more in value (o him than what 
ji equiralcnt to the puniibraent be would 
be likely to suffer for tbe original offence 
n-bieb made him By. he will return and sub. 
.mit to juBtice. The punishment of simple 
outlatvry in tbis eaxe will answer its puipoK. 
It is eligible, therefore, in this esse, because 
H bos some chance of eompaasing ila end, 
■od no other punishment has any.* 

Advantagei and DUadcanlagta nf 

ForfeUure of Proltction. 

To this mode of punishment, tbe objection 



• An anectlotc given us by Sclden, in bis 
Table Talk,* may urve very welt to illustrate 
ihe influence this mode of gunishnient may have 
trrei a man who is out of tlie reaeb of erery 
acher. In the reign of James I. an Engliih 
merchant hail a demand upon the King of Spain, 
vbidiheeouldnDtgettheKingtosatisfr. The 
merchant had already brought bis adion, and 
Setdcn, who vai bis counsel, advised him to 
piacccd to oulIawTT. Writ after writ was sent 
la the sberilT lo take hii Miyaty. and have his 
body before the jnstices at WeBtminsler. His 
Bl^estv was not u be found. Uteat outcry, as 
iiiisual, was made Tifter him, upon this, in sundry 
alA-houte*. His M^csty did not happen U> be 
■I any of the ale-houses. He afas accordingly 
pnidaimed an outlaw; anda woirs head, in due 
fbnn of law, was clapt 



Uni into jail, that hs 



Thee. 



. ib demands, so lung as he continued under 

judgment of outlawry, he could not have his 
Knudy. I'pon this considcreiiDn, his ambas- 
aador, Oandamar, submitted and paid themDney; 
npon which, the wolTs head was taken off, aiid 
ihe King's bead put in its places 

• Title ton. " Caml Lnpin<,m. — C. 

IJn. tSfl, h. Lamb. l<g. Ta», eh. i2B. Fleta. 
Ii 1, c 37. Bract. L. S. foL 421. BritU fol. 3U. 
Minor, c A, DefaulU PufiithabU. 

' Aneienlly, when a man had a wnlTs head 
sptm his ihouUen. he might be killed by any- 
body. But tbis was altered in Edw. 1 1I. 's time. 
8«CLitt. 
Vol. I. 



of inequality applies with peculiar force. Tbe 
fund out of wbicb a man who bs* a tiind of 
bis own subsiala, is either his labour, or hie 
property. If be baa property, it consists 
either in Immoveables, or in moveables. If 
in immoveablex, it is either in his own bande, 
or in those of other persons: if in moveables. 
it is either in public bands, or in private : if 
in private, either in bis own hands, ot in 
those of other persons. 

A man who subsisli by bis labour, is in 
general scarcely at all aOected by this punish- 
ment. He receives hja pay, if not before 
be does bis work, at least as soon aa s small 
quantity of it is done, 

A man whose fund of subsistence consists 
m immoveable property, is very little affected 
by this punishment, if that property is in his 
own bands. The utmost inconvenience it 
con subject him to, is the obliging: him to deal 
for ready money. If his property is in the 
funds, he is not at oil affected. There seems 
no reason to suppow that those who bare the 
management of those funds, would refuse a 
man his dividend on the ground of any tueh 
disability. They would have no interest in 
such a refusal ; and tbe importance of keep. 
ing up public credit would probably be a suf- 
ficient motive to keep them in this instance 
from departing itom tlie general engagement. 

If a man's properly consists in moveable 
property which is in his own hands — for in- 
stance, stock in trade, it affects him indeed, 
but not very deeply. The utmost it can do, 
is to oblige him to deal for ready money ; 
to preclude him from selling upon credit. It 
does not preclude him from buying upon rre- 
diC, since, though others are not amenable to 
him, be is to others. 

It is only where a man's property consists 
in credits — tor einmple, in immoveables in 
iiant, in a sum due for goods 



i^old 01 



■rity. 



n creoit . or in money out upon k 
can affect him very deeply. Of such 
a man it may be the utter ruin- 
In tbis case, whether a man suffer to the 
extreme amount, or whether be suffer at all, 
depends upon what ? upon the moral honesty 
of those he happens to have to do with. 

There are two drcumstances, therefore, on 
which tbe quantum of this mode of punish- 
ment depends : \sl. The nature of the fund 
from whence be draws his subsistenre; id, 
Tbe moral honesty of tbe people be happens 
to bave to do with. But neither of these 
circumstances is any ways connected with 
the degree of criminality of any offence for 
which a man can be thus piuiiihed. Of two 
men, both guilty, and that in tbe tame degree, 
one may be ruined, the other not all affected. 
Tbe greater punishment is at likely tu (all 
upon the leaser olTendcr as upon the greater : 
the lei'ser upon the greater offunder, as upon 
tbe lesser, 

Kk 
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Another objecUon appliea to tbl* modt of 
punishinent, on the teatt of imtHorality. The 
punighment being ofn psmniiry nature, tberc 
a a prolit anting out of it. wbich accordinftly 
is to be disposed of in favour of Mnnebodj. 
And in wbo«e favaur ii it dlipoMd of? in 
favour of any one, who, having Hintracted an 
cngagenient witb the delinquent, can, fortJie 
Mice of lucre, be brought to break it. 

It may be said, that the engngeoient being 
by the supposition rendered void, there ■* no 
harm in ita being broken. True ; it ia void, 
aa far oa concerns the political sanction, but 
it is not void by the moral. All thai the bw 
doei is not to compel him to perform it; but 
the interests of loriety require, and, accord- 
ingly, BO dDe« the moral sanction require, that 
a man should be ready to perform hii eniiagr- 
ment, although the law ifaould not compel 
bim. [f a man con be brougbt in this way 
la break his engsgeinent, it [s a sign that the 
ponvr uf money over bim ii greater than that 
of the moral sanction. He is therefore what 
ia properly termed an immoral man ; and it is 
the law that either has begotten in hun that 
evil quality, or at least has fostered it. 

The dispensations tberefbre, of the politi- 
cbI sanction, are, in this case, set at variance 
with those which are, and ought to be, those 
uf the moral sanction. It invites men to pur- 
ine a mode of conduct which tbe moral sanc- 
tion, in conformity to the dictates of utility. 



CHAPTER Vll. 



Vamoos and manifold are the evils which 
tbe punishment of excommunlcBtion inflicts, 
or proposes to inflict : various are the sourres 
fioiB whence Ihey flow. It does not confine 
B itMlf t« tbe political sanction: it calls in. or 
e« as if it would call in, the two others 



Of eicommunieation, there are two species. 
ordegrees — the grealcrand (he lesser. The 
greater contains all that the lesser does, and 
aomcthing more, t will first, then, give an 
account of those that are CDntoincd in the 
lesser, and then take notice of tboae that are 
peculiar to the other. 

Those contained in tbe lesser are as fol- 

I. Imprisonment — the time unlimited, de- 
pending on the good pleasure of the juilger 
"■ " verily of it ia determined by the dr- 
ince of its being in the common jail. 
. Penance, as a condition to the termina- 
tion of the other punishment. By penance 
li meant, a eorponil puniahmoit of tlie igno- 



IB kind. 

tJding it sliatl be m 

3. In lieu of (lie 



. commutation 



money. The quantum of it it not lliiiii«i 

in a direct manner, hut is in an indirect 

ner : it cannot be more than 

to give, in order to avoid the corporal 

Theie two Iwt are acndenial ingrediei 
in this complex maaa of punishment. Tb^ 
infliction or omisNon depends, in some nea. 
sure, upon tbe will of the prosecutor. Tboac 
which follow, are inseparable. 

4. Disability to *ue, either in a court of 
law or equity. This is a punishment of ■ 
pecuniary nature, contingent in its nature, 

5. Diitability of acting as an advocate, 
as an attorney, or procurator, for another 
that it, I luppose, in tbe ecclesiastical cour 
and not in any other. This is a priniihmi 
of the class of those that affect a man'* ec 
dition ; in the present instance, It albcu 
man chiefly on a pecuniary account. 

6. Diiability of acting ai a jurytnan. f 

7- Disability of being presented to an M- 
clesissticsl benefice :| of this, the same ae- 
count may be given a* of the last disability 

6. Disability of bringing a nut, or action, 
as an eieeutor.§ This is a punishment in 
o/innnm periojiam ; affecting those wbO have 
a beneficial interest under the will. 

9. Incapacity of being constituted or con- 
tinued an administrator ; or, at least, danger 
of being subjected to that disalrility. 

10. Disability of being a witness, 
lilcewiie, is another punishment in a 
perionam ; aSecting those persons to wbo 
this evidence, if given, would be bene' 
in respect of their livel, fortunes, llbei 
and every other possession that is in the pi 
lection of the law. 

11. Tbe being looked upon as a 
and a publican. TMs, I suppose, is m 
a sort of infiuny.H 

I'2. Eielusion from all churches- ll 
species of personal restraint, that tn*olvet U 
it consequences that belong to the reUgimi 
agnclJon. 

13. Exclusion from the benefit of the bur 
service. I do not know under what dna ^ 
rank tlus punishment: t do not v<ry p 
cisely know what benefit it Is tc 



dienl^H 
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body: if it be anything, it bi 
ligious sanction. 

1 4. Exclusion Irom the benefit of Uie ■ 
crainents of baptiiun snd the Lord's Sup 
thib belongs altnjp^ther t( * " ' 



So much for the lesser e: . 

the greater adds two utber rircumBlanciia n 
(he catalogue. 

• (libi. 10.-10. II Gibi. lose. 

t 2 Bvron-9 Ab. G74. ^ Ood. O.L.3'I,tL 

i 3 Dlwkit. Com. 101. 4 Bum, Penance, f 



EXCOMMUNICATION. 




1. Exeluiion fion Ihi 

MMnioH of ih4i faithful- 

a. Ditabilitg of making a IKff.f This U 
a puniBhment tbat ftSecls the putrer of thi 
party; via. in the present case, the ini 
iive power peifarnuble in a particular 
ncr, with respect to the ownership of 
property as he (hall die entitled to. In as 
&r ai the power of making a will includes 
(hat of appointing a guardian to a child, as 
also that uT an eiccutor to manage the pro- 
perly of a person of whom the party in ques- 
tion was executor, it is a punishment in 
alignan peramamz the child may suffer foi 
want of a proper guardian; the persona in- 
terested in the effects of the first testator 
may suffer for want of a proper perton to 
manage those cffeeli. 

This is the mode, and the only mode of 
punishment, inSicled by those courts tbat 
go by tlie name of ecclesiastical. Or spiritual 
courts. Thii they are forced to make serve 
for all occasions ; they have neither leu nor 
greater: it is the only punistunent they hare. 
When this punishment is pronounced, tbey 
bare exhausted their whole penal code. Lf 
its brevity he its recommendation, it must 
be confessed that it has no other. Let us 
coniider a little more particularly the punish- 
ments of which itii eonipoied. Of impriion- 
utent, nothing in particular need be said at 

The punishment of penance demands more 
attention. It consists in the penitent being 
eipoied, bare-heailed and hare-legged, with a 
White sheet wrapped round the body, eiiber 
in the paiiih church, or in the cathedrsl, or 
in the public market.^ there to pronounce a 
certain fimo of words contuning tbe conles- 
uon of hil crime. This, as has been already 
observed, is a corporal punishment of the ig- 
nominious kind, and might, if defined wJlh 
precision, be employed with the ssme advan- 
tage as are other punishments of that descrip- 
tion. The time at which it should take place, 
and the duration of the pi-nance. oufthl tube 
determined; but there is nothing ^xed with 
regard to them, so tbat it may continue far 
several hours, or only for an instant : it may 
take place before a aowd of spectators, or in 
the most absolute bolilude, Besidei this. 
there IB a vast difference between the parish 
diarch of a village, and the cathedral of a 
grtMt dty. or the public market of a district. 
The larger or smaller concourse of tipecta- 
toTi will render the punishment more or leu 

The penitent ought to pronounce a formula 
containing an aeknowledgrnenl of his crime; 
• different fortjiuln ought therefore to be pro- 
vided for every crime by law. This formula 

■ Lendcrb, 1BK. ~~ 

* Sirinh. HHI. God. O. L. 3,, 

+ Oadol|di. Appeodii,!!!. Bum, tii. Penance. 



SIS 

may be pronuunred either dintinctty or indis- 
tinctly: a man can hardly he eipected. will- 
ingly, to proclaim hit own lihime. It Would 
therefore be proper thai he should only be 
required to repeat the words, which should 
be clearly and distinctly pronounced by an 
olGcer of juistice, as is practised with respect 
to the administration of oaths. Certain per- 
sona, also, should be nominated to preude 
over the ceremony, and ascertain that every- 
thing is done according to law. 

Till these points are regulated, this mode 
of punishment, though good in itself, will 
always be subject, as it is at present, to the 
greatest abuses: it will be eiecuted with 
inequality, and capricioualy, according to the 
condition of the individuals, rather than ac- 
cording to their crimes, and according as the 
character of the judge is more Or less severe. 

Penance is the punishment usually imposed, 
says Dr. Burn, " in the case of incest or in- 
continency." These two offimces are clnsseil 
together by the ecclesiuaticsl compiler, and 
opposed to what he calls smaller oO'ences and 
scandals. When we consider how far these 
two first offences are removed from one an- 
other, one is astonished to see tbein cloiised 
together, and visited with the some punish- 
ment. Far be it trum me to treat lightly the 
exposure of innocence to infamy, the dis- 
turbajice of domestic felicity, or to degrade 
the chaste raptures of the marriage bed to a 
level with the bought smiles of harlots. Hut 
there are degrees in guilt, which I see not 
why it should be meritorious to confound. 

It is not Ohun that we hear of this punish- 
ment being put in practice: examples of it 
were more frequent in former times, but now 
it is most commonly commuted for by the 
payment of a sum of money. 

3. As to the different legal incapacities 
which form part of this punishment, the ob- 
jections to which they are liable have Iwen 
pointed out elsewhere. (See Book IV. Mii- 
placed Paniskmnti.) 

4. Part of the punishment consists in the 
delinquent's being looked upon, if men think 



fit to look u| 



n thnt tight. . 



then and a , 

To try the effect of generals, the only wi 
is to apply them to parlicuiars. A. is n 
able, to pay his proctor's, ■ 









lence ejcommunicated. Amongst his other 
punishments, he is to be looked upon as a 
heathen or a publican; that is. as being such 
a sort of man as Socrates, Cato, Titus. Mar- 
cus Antoninus, a collector of taxes, or a Lord 
of the Treasury. The heaping of hard names . 
upon a man might, at one time, have been 
deemed a puniihment ; hut such legal trilling 

.ow-H-dayi. serves only to render the laws 

idirulous. 
5. l^Jiclusion from the churches. In our 
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duyi. nn exrliiaion of thi>' nort «howii retlitr 
(xkily untler the guke of |iunishiDent. The 
greet difficulty U now not (o keep people out 
of the churches, but (o get them in. The 
punufament, however, was not ill-drEigned. 
if it were intended to inereua the deurc of 
■tten ding there, by forbidding it — the gene- 
ral effect of every prohitution being to give 
Inrth to a desire to infringe it: it affords a 
presumption, that what is prohibited is in 
itself desirable, or at least desirable in the 
0)Hnion of the legislator, or he would not 
have prohibited it. Such is the natural sup- 
poaltion, when the interdietion relates to an 
unknown objeet; but even when it relates 
to an object which has been tried, and ne- 
glected from distaste, the proMliition givM 
to it another aspect. The attention is di- 
rected to the possible advantages of the act : 
having begun to think of them, the indivi- 
dual fencies he perceives Ibem, and goes on 
to eiaggerale their value: on comparing bis 
Htiiation with that of Ihose who enjoy this 
liberty, he experiences a feeling of inferiority; 
Mid, by degrees, a most intense desire often 
fucceedi to the greatest indiRerence. 

Those who are forward to refer the pro- 
pensity lo transgress a prohibition of any 
kind to an unacMiimtablc perversity, and un> 
natural corruption in human nature, as if it 
were not reeoncileahle to the known domi- 
nion of the ideas of pain and pleasure over 
the human mind, do an injustice to man's na- 
ture, in favour of their own indolence. Man, 
DCCfffding to these superficial moralists, is a 
compound of inconsistencies: everything in 
him is an object of wonder ; everything hap- 
pens contrary to what they woijd eipect ; 
strangers to the few simple principles whidi 
govern human nature, the account they give 
of everything is. that it is unaccountable. 

With respect to those parte of the punish- 
ment of ei communication which belong to 
the reti^ous sanction, such as cidunon from 
the eacraments. their most striking imperfec- 
tion is theireitreme inequality: their penal 
effect depends on the belief and sensibility of 
the individuals. The blow which would pro- 
duce torments of agony in one person, will 
only cause tbe skin of another to tingle. 
There is no proportion in these punishments, 
end nothing eiemplary : those who suffer, 
languish in secrecy and ulence ; those who 
do not suffer, make a jest and a Inughing- 
atock of the low in public. They are punbh- 
ments which are thrown at hazard among a 
crowd of offenders, without cere whether 
they produce any effect or none. 

I speak of these punishments with rcfe 
ence only to the present life ; Ibr who is there 
that supposes that a sentence of excommu- 
nic«.tion can nury with it any penal conse- 
quences in a future state? For what man, 
nasomng without prejudice, oui belietetbal 



Ood hatli committed so tetrihli' a [Kiwur lo 
beings BO feeble and so imperfect, or that iba 
Divine justice could trind itself to cxenite 
the decrees of blind humanity ..that it could 
allow itself to be commanded to punish other- 
wise than it would have punished of itself. 
A truth so evident could only hose been ir"^ 
sight of by an abiuement, which could or 
have been prepared by ages of ignomnee 
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The It^slator ought, as much at posrin 
to determine everything relating to pumi 
ments. for two reasons : that thejr n 
certain, and impartial. 

1. The more completely the sate of pi 
nishments is rendered certtun. the more eo' 
pletely all the members of the commun 
are enabled to know what to expect. Hiad 
fear of punishment, in so fiit as it U knov^ 
whieh prevents the commisraon of rrime. i 
uncertain punishment will therefore bej 
certain in its effects ; since, wherrlhc 
a possibility to escape, escape will be h 
for. 

3. Tbe legiiUtor is necessarily unacquainl 
with the individuals who will undergo the ■ 
nishment he appcnnts ; he cannot, IberetM^ 
be governed by feelings of personal antip«| 
or reload. He is impartial, or, at leaU, -fl 
pears to be so. A judge, on tbe MntM 
only pronouncing upon a partieuUr cm 
expoaed to favourable or un&vuurahle p: 
dices, or at least to the suspicion of ■ 
wliieb almost equally shakes the puUie i 
Hdence. 

If an unlimited latitude lie allowed to juj 
in apportioning punishments, their funec' 
will be rendered too arduous: tbey w 
ways be atraid either of being tc- ■"■*■ 

It may also happen, that being able U 
minish the punishment at discretion, ! 
may become less exact in requiring p 
than if they had (o pronounce a tiled pi 
ment. A slight probability may a| 



• These observaiioni might 1« H . ._ 
extended, with reference lo the details of M 
slas^tal judicsmre, but thesulueei would n< 
of general ioterett. The foregoing ObsoriaL. 
maf thcietntt lutRce with respect lo these ll 
which are so generally oiiidemBed. and n 
serve u> show the ntcesiiiy for thdr fon 



Boos TI.] 



SUBSIDIARY PUNISHMENTS. 



5(7 



fident to justify ■ puniBhinent which thry 
■nay lessen at pteuure. 

There ni»y, however, often arise, either 
with rirf^il tu the oOences Ihemaelvirs, or the 
prraon of the delinquent, unforeseen and par- 
ticular ciri^unistHices, wbicb would be pro- 
ductive of graU inconveniences, if the laws 
were altt^ethcr inflexible. It is therefore 
proper to sUow a certain latitude to the judge, 
not of increasbg, but of diminishing apunisb- 
ment, in tho»e caae« in which it may be fairly 
presumed that one individuil is leu dani^r- 
out, or more responsible than another ; since, 
aa has been before observed, the same nomi- 
nal punishment is not always the same real 
punishmeot — some individuals, by reason of 
their education, lamily connexions, and con- 
dition in the world, presenting, if we may so 
apeak, a greater surface for punishment to 

Other circumstances may render it expe- 
dient to change the kind of punishment: that 
which has been directed by the law may be 
incapable of application, or it may be less 
suitable in other respects. 

But whenever this discretionary power is 
exercised by a judge, be ought to declare the 
reasons which have determined him. 

Such are the principles. The details of 
Ihis subject belong to the penal code, and to 
tbe legislative instructions to the tribunals. 



Or all the punishmeote which can be appointed 
by the Uw, there is none but what, from one 
accident or other, is liable to faiL It is ob- 
vious, that against such an event it becomes 
the law, in every case, to make provision. 
Sucb a &iliirc may arise from either of two 
causes: unwillinia>ess, that is, want of will 
(o bear tbe punishment ; orinability, that is, 
want of power. 

The first cause, if no steps were taken to 
rontroul it, would naturally occasion the fail- 
ure of all punishments, the execution of which 
ii dependent upon the will of the party to 
be punished. This, among corporal punish- 
menta, is the case with all such as are either 



punishment excepted, that, to wit, in which 
the restraint is produced by pbysioU means. 
To give efficacy, therefore, to the mandate, 
of which any of these punishments is intended 
■athesanccion, it is absolutely necessary that 
tome further punishment should be appointed 
t* bw:k it through the whole of iU conthin- 
ance. In the lirst instance, thiit backing or 
tkbiidiary punishment, as it may be called, 
may be taken from those two classes, tu well 
as Irom the other ; and so through any num- 
ber of instances, one behind Hiotbci. A 



punishment of the active kind, for instance, 
might be bucked by quasi-imprisonment ( that, 
again, by banishment ; or any one of those 
punishments, fora certun term, by the same, 
or another, ^kind of punishment) for a further 
term. Ultimately, however, every such sc- 
ries mutt be terminated by jome punishment 
that may be inflicted without the concurrence 
of the party's will; that is, by some punish- 
ment of tbe passive kind ; or if of the restric- 
tive kind, hy such restraint as is compassed 
by physical means. 

Even such punishments, to the execution 
of which (so the party he forthcoming) the 
concurrence of the inrty is not esaentiaUy 
necessary, may Biil from bis tcant of power, 
or in other word». from his inabilily to sustain 
them. This is the case with all corpurat pu- 
nishments, not capital, that affect any parts of 
tbe body that are not essential to life. It is 
the case, therefore, with simply afflictive pu- 
nishments, and with discolourment, disfigure- 
ment, disablement, and mutilation, in as far 
as they affect any of the parts just spoken of. 
Itisalsothecase with forfeitures of all kind*. 
The only punishments, therefore, that are 
sure, and require no others to be subjoined 
to them, are the above-mentioned corporal 
punishments, in the cases where tbe parts 
they affect are such a> are essential to life i 
impri9onmenC,nnd sucb punishments by which 
life ilself is token away. 

Even these, like any others, may come to 
lail by the want of wUl (in tbe party to sus- 
tain them.) to wit. by his not choosing to be 
forthcoming, which is a cause of tiulure com- 
mon to all punishments. But then this auw 
does not necessarily produce itsclfcct; it does 
not render the punishment of the man neces- 
sarily dependent upon his will, for he may be 
taken and punished in i^nte of bis wishes and 
endeavours to prevent it i which, when a man 
does suffer any of these punishments, espe- 
cially death, and those other acute and heavy 
punishments, is generally tbe cane. In this 
case, the only resource is in forfeitures, upon 
the contingency of ■ man's having anything 
to forfeit, that is, within the reach of justice, 
or in tbe puniabment of those whose feelings 
ue coimecled with his own by sympathy, as 
in punishments ia aficnaia pcrtonain. 

From the differences above remarked, re- 
spec^ng the cause of liulure in tbe puniab- 
ment ^il diiugncd, results a difference in 
what ought to be the quantity of the nditi- 
diarg punishment, conceriung which we may 
lay down the following rules : — 

Kule 1. When tHabtVtfjr is nun//ei(^ the 
oah/ caute of failure, ikt su£sii/iary puniii. 
nenl ihould be neifAir greatrr nor &M than 
that which icatfirtl detigntd ; lijr no reason 
can be given why it should be either less or 
greater. 

Itule II. Mere mml of mil u moNi/csf^ 
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ihe im^' '^"■"^ 0/ failure, the inbiidiary pu- 
niihnienl ought to he greater than thai mhieh 
ana first dtagned ; for Ihe paniEhment first 
de«^cd ii tfait which by the auppoiition ii 
thought the 1)V9t : to detennine the delin- 
quent, then, to Bubmit to this, in pri-fereiin- 
to tbe other, tbeic is but one wuy. whirb ia. 
Id make that other punishment tbe greater. 

Rule 111. When the caaie 0/ failure may 
it leaal of power, or waul of viilt, 01 it mn/ 
happen, and it eamal be known leMeh, the 
Mubiidian/ puadhment ought to be greater than 
the pnniihraentfirit deiigned, bat not eomuch 
greater as in the cau bitt meiilioiieil. Tliis is 
■pt to be the case with pecuniary forfeitures. 
[f, however, it can be asii-rtained which uf 
tbcH! is tbe cause, it ouf;bt always to be done ; 
otherwise, on the one hand, he who fails from 
mere inability will be punished more than 
there ia oecasiDn ; and he who &ila wilfully, 
not enough. 

When a man Guls wilfully tosnbmic to tbe 
punishment first deaRned for him, such a 
iulurc may he considered in the light of an 
offence. Viewinj it in this light, we shall 
immediately aee the propriety of the follow- 
ing rule ; — 

Rule IV. The aibtidiary punishmttit ought 
to be made the greater, the ea»ier it iifnr the 
drlinqHent to avoid the punithment first de- 
tiyned, (aithoul being detected and made 
amenable.J For Ihe punishment. I« be effica- 
cious, must always be greater than the tetnpt- 
ation to the offenre i and the teniptatiim to 
the nSeiice is the greater, the greater is the 
uncertainly uf that puniHbment which is the 
motive that weighs agwiiiit the profit of the 
Dffcnce. 

Imprisonment ii tbe most convenient and 
natural Itind of tiubsidiary punisbmcnt, in 
ntea where tbe offender cannot or will not 
tubmit to a pecuniary punishment. A eir- 
rumslance that renders these two modes of 
pumshm«it porticularty apt for being substi- 
tuted to eadi other, is their dit'ieibililg: they 
admit of every degree that can be desired. 

Simple afflictive punishments, on aerount 
of the inbmy they involve, cannot in general 
be eligibly employed aa subatitutes for pecu- 
tiiary punishments. 

In case of vitdation of boundaries of local 
confinement, the moat eligible substitute is 
impriwinment. A ringleact of transgression 
may be taken as a sufficient warning that the 
penal mandate is not meant to be regarded 

Laborious puni^ments require an uniiitcr. 
lupted train of attention, in order to compel 
the delinquent to submit to tiiem. A con- 



stant supply of iresh motives is required : ta 
produce the dcrired effect, it is neeewacy, 
therefore, that tbese motives should be drawn 
from a atock of puntabment that ia suicep- 
tible of minute division, and capable of being 
applied at tbe moment it is wanted. Thus, 
whenever an inapector is appointed in a house 
of EOrreclion in which the individuals am- 
Gned are employed in hnrd labmir, power i* 
tacitly given to him to inflict personal cor- 
rection. The inliuny by whidi it is accom- 
panied is not an objection ; because, by the 
prindpal punishment — the penal labour — an 
equal defree of infamy is produced. 

We have already observed, (bat to peru- 
niary punishment, in case of inability on the 
part of the patient, ought to be substituted 

But by what standard are we to climate 
a sum of money by a sum of imprisonment ? 
for what debt, or part of a debt, ia each day's 
imprisonment to be reckoned as an equiva- 

Let u< say tbit the amount of tbe debt 
struck ulf by eacJi day's impriaonmeDt shall 
he equal to what each day the patient might 
have earned, had he renmineil in a state of 
liberty. The daily income of a mechanic. 
sailor, soldier, artist, labourer, serrant, may 
be calculated according to the wages of pei^ 
sons employed in the same profession. 

The daily income of a fiirmer may be esti- 
mated according lo the 365th part of the rent 
of his ^m. If, besides his farm, he ia en- 
gaged in any other line of buainess, the daily 
benefit anting from that business must be 
added to the income arising from his htm, 

Tbe revenue of a man who is not engaged 
in any busineta, or is not a manufacturer, may 
be calculated as being eight times the rent of 
bis bouse. If be is a manulacturer, at tiout 
times the rent of his boui'e. If he is engaged 
in trade, at six timeii that rent. 

The re venue of a nuin that boards and lodge* 
in the bouse of another may be estimated at 
double the sum that he so pays. If he lodges 
only, at four times that sum. If he is sup- 
ported gratuitoualy in the hnuie uf a relv 
lion, as equal to Ihe value of hii bo 
lodging.* 

The points that then reqiur* tofN 
mined, are Ihe three following : — 

I. The income being given, what , 
of the debt shall be considered as being 
liehed by imprisonment of acerttundumtjon? 

'i. From what period, anterior to tbe con- 
tracting of the debt, ought the value of tlw 
income to be estimated ' 
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3. What (imofit oudlit lo tw rvuuiriil, by 
which to fix the unount of the inn>m> In 
question ? It wuulil ba lh« iiiii^rmt at the 
debtur to make it apiKar u grMt w |Hi»lble. 
During the ciMnination, the aeiitar ought 
to be preieol, and tu be at liberty, dlhrr by 
biaaeif or taa coutmct. tu (•lamiiii' tho lUi- 

Tfae more exulted a man'* rank, the Krrator 
in gcDeral u-e bii annual out^inRi) the great- 
er, coniequently, oui;ht to be the debt abo- 
lished by a given pi-riod of iin|iri>K>nment. 

1 confine myself, then, l« the laying do irn 
the piindplea upon which tbe ralnilation 
may be made : tbe detailt of Ibeir appliis- 
tiun bekng more pro|>crly to tbe Penal Code 
' 'a puniibment. 
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any iwrion* tiifflcliitillj' RunviniK IhiH (<i ct 
poM thnmiwlvga fnr Mm T U It, wllbiiiii 
doubt, tnmtthlni jtalnvd In (Hilnl ■>( Hiiiii'h| i 

but It I* a tniiritv viiry itti*ii|r buuilil In 
all otbat auwi, thl* oxpnlbnt raiiiUM Itanlf 
Into ■ quntlnn nf ammni. 

Tho iiiiiiiun wM--ii 111" l«>v ••" ■- tiiiMi 

thin upedinnl, npinii.' . Ir > li 

opcruteiiu an hiI<Ii<< i , :i., i ■\\:mi 

bythewlUorth. i . .. « i <M. 

punlthmtnt nitroii 'i .^lii'ih 

who had devcitiiil till '" < I . '■ |liiii|furl 

nilafurlunv liy III i .i' .'' >i i. nlwr 
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■M M^aMfc Ub at «« Aim. Ihthb 
•M ^MW aMk a* dHH OhM am«fc« ■• ■ 
krtai ! *n m; ^fa> ife C«tfi« tar, N 
«riMi I* fcr krMAUte*, faprtw '•PMI 

II I MH .w** (I i i ii lUfarfM 

*»»^*>mma lll«ir»ifc-i 




PRINCIPLES OF PENAL LAW. 



[Pait n. 



to uxi't only in coniivKion with judirial cota- 
Diinaticm. A certain fine is determineil on: 
the uccuwd i» made to tay, 1 consent to the 
payment of this Gne. if I coninut a certain 
offence. One or more suretiei «re made e«i-h 
to Hy, I consent, on the same condition, to 
owe the ume, or a part of the aame sum. In 
this manner, ns if on inevitable punishment 
required an extorted eonaent to its infliction, 
tile accused himself ia made to contract sji 
engagement, which, if it is not always ridi- 
culous, it is that it is sometimes unjust. Im- 
plying a daim upon his properly, it lerves to 
Tob his creditors of their jus^ rigbts to pay- 
ment of debts contracted between the period 
of the engagement and tbe contracting of the 
debt. 

Of this ill-contrited compound mischief, 
what are the effects in practice ? very com- 
monly, none. This formality is complied 
with, ai so many others are complied with, 
without tbinkinn!' of wbat it means, partly 
from duty, and portly&om hatnt. Sometimes 
it may be useful, because it always inrludcs 
admonition, and wmetimei threittening, aC' 
cording to the proportion between the &ne 
threatened, and the punisbtnent which would 
have had place without it : aometimes, for 
want of sureties, it may he believed that the 
Bociisedhimself may goto prison: sometimes, 
after having found tbem, it may equally be 
believed that they may mcur the fine, and 
that they pay it. or go to priaonl'viith or with- 
out him. Do these miafortunea frequently 
happen ? I know not. How can 1 know ? 
This is one of those thousand things on which 
everybody ought to be instructed, and of 
which no one can find an opportunity of 
learning the truth. 



CHAPTER IV. 



§ 1.-0/ Pardan. 
It is necessary to increase the magnitude of 
a punishment in proportion as it is wanting 
in certainty. Tbe less certain your punish- 
ments are, the more severe they must be: 
the more certun your punishments are, the 
more you may reduce their severity. 

What (hall we then say of a powis- ex- 
pressly established for rendering them un- 
certain? 1 mean, the power of pardoning ; it 
hon cruelty fur its cause ; it has cruelty for its 
effect. 

Among nations, as among individuals, the 
government of the passions precedes that <NF 
reason. The object of primitive punishments 
wai to assuage the rage of their authora. Of 
this there are two proofs : the first it drawn 
multitude of cases in which the 
mott Mvere pumobmcnts have been Liviili«d 



upon actions which have but a slightly burtful 
influence upon the happiness of individuzls 
or society, and with respect to which, such 
evil influence waa not sought to be eftath 
lished till long after Ihese punishments were 
appointed: of this kind are the punishmenta 
directed against heresy. The second is drawn 
from tbe praises lavished upon elomency: 
for whilst the effect of an offence is wdf 
to enrage the sovereign, there is merit &J 
hia abstaining from puniahitig it. There h' 
utility in his so doing, for by a privatiok> 
which is borne by him Hlone, be eparca th» 
infliction of terrible evils upon a multitode 
of penons. In this condsta the dllBculty ; 
for it ia difficult for a man accuitomed to tot- 
low the bent of his inclinations, to rettran 
them. Suppose tbe effect of a crime u to 
interrupt his ease, and the effect of the punish- 
ment is to repress this crime : lo abstain 
from the application of this punishment is • 
treason of which the most pardonable sources 
are feebleness or folly. To praise the cle- 
mency of the sovereign upon this suppon- 
tion, ia to praise the surgeon who allows hia 
patient to perish by not cutting off a gnir- 
grened finger. Among sovereigns, tbcrcfore. 
without cruelty, the use of unmerited pardons 
could not take place : the reason is, ui eih- 
lightened love of the public welbre does not 
engage him in undoing with one band what 
he had done with the other. If the punish- 
ments have not bod, for the tauae of their es- 
tablishment, cruelty towards individuals, it 
is cruelty towards the public to render then 
useless— to violate his promise, the engage- 
ment which be has made to the laws tu put 

I speak here of gratuitous pardons, such 
as all pardons have hitherto been. There: 
cases in which the power of pardoning is 
only useful, but necessary. In all these ci 
if the punishment were inflicted, the evil 
duccd would exceed the good, and, in » 
caaes, almost infinitely. If the legislator cooU 
have known (bat certain individual casei 
would or would not be included in the general 
case in which be would hove wished that the 
punishment should cease, he would act un- 
wisely were he to rely upon any other persoa 
fur its cessation. For why should he pve !• 
another a power to fhistrate his designs ? 
But he does not possess this knowledge, 
less, in quality of le^slator, he acta ala 
thatofa prophet. It foUowa, therefore, 
he must rely upon some other. 

In English law, one method by which 
law gives lo a party injured, or mlher W 
every prosecutor, a partial power of pardon, 
consists in giving him the choice of tbe kind 
of action which he uiU commence. On this, 
or on the difference between the artiiin*. d^* 
pcnds a ditference between the punisbr 
H> Isr M tbe happeuiiig uf this dilfereiwe 
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conremed, the lot of the offender de|)en<tB 
not on the gravity of his offeree, but on some 
octier foreign cireumitwieeB j such as ifae de- 
gree of tbe ill-will of the party injured, or 
other prosecutor, orof the knowledge of his 
legal adviaera. The judge la a puppet in the 
Iiiuids of uiy proMcutor, which he can cauae 
to move at bi> pleuure and caprice. 

There are many persona, as we have seen, 
who exerciae tbe power of pardoning: there 
are many other! who posse'i) it, who are not 
observed. 

Among the latter claai may be placed those 
who have tbe power of placing nullities in 
the eourae of procedure. In England, an 
attorney, or hia clerk, any copying clerk at 
eighteen -pence or two ahillinga per day, may 
grant or sell impunity to whomsoercrit aeema 
them gDud. 

If the individual injured can directly, or 
indirectly, put an end to a criminal proeesa, 
otberwiae than by the punishment before the 
judgment hni been pronounced, and, in ctie 
of conviction, eiecuted, he enjoys in effect 
thi* right of pardoning. The right of re- 
Rlission is, then, one branch of the power of 

rdoning. When the interest of the pub- 
requires that tbe punishment should take 
pbtee. the individual injured ougbt not to 
enjoy this right : when this interest does not 
require it, be may enjoy it. 

This power may be allowed in alt isaes, 
wben (he offence on which it operates, being 
founded only in a private quarrel, does not 
spread any alarm through society, or at leaiit 
does not epread any alarm which tbe conduct 
of the parties does not destroy. 

But in the case of corporal injuries, how 
trifling soever, and especially in tbe case of 
injuries accompanied with insult, this remis- 
sion ought not to be allowed without tbe 
knowledge of Ibe judge; otherwise the weak- 
ness and good-nature of some minds would 
■erve to draw down upon tbcm relation 
froQi hardened oppressors. 

Homicide is a case in which the power of 
remission ought not to be allowed to any one 
in particular. It would, in eifect. be to grant 
to him an arbitrary power over the life of 
those whose death be might thus pardon : 
he might boldly employ any assassin, by ex- 
erditng in bvour of that aasBiuii his power 
of pardoning. 

If to grant to any one whitsoever. the 
power of taking away a reward offered by tbe 
legislator, would be regarded aa an absurdity. 
to grant the power of taking a\vay a punish- 
ment in the oppoaite case, with the reserve 
of specific exceptions, would be a mole ter- 
riUc abaurdity. 

This absurdity is not found in the system 
nf rewards: no person proposes to take away 
• reward after the legislator has offered it ; 
the nullities, however, allowed in priwecu- 



' tions. wben he has appointed a reward for 
offenders, operates to this effect in the case 
of punishment- 

The frequency of capital punishment ia one 
of the moat probable causea of the popularity 

in England, it may therefore admit of de- 
bale, whether the legislature has done most 
evil by appointing so many capital punish- 
ments, or the sovereign, by exerdsing bis 
power of remitting them. 

The essence of this power is, to art by 
caprice. The king, as it is falsely said, — 
tbe deputy of the king, as it ought to have 
been said — does not act judicially : he does 
nut act from a knowledge of tbe matter ; he 
has not the power of doing so ; he has not 
even the power of ccnnpelling the attendanco 
of witnesses. Is a lie told before this power- 
less despot ? it is an unpunishable lie. 

Tbe power of pardoning is often said to 
be one of tbe brightest jewels in the royal 
crown : it is burdensome aa it is bright, not 
only to those who submit to the crown, but 
still more so to him also who wears it. 

Many cases have occurred in England, in 
which the counsellors of the crown have, 
from more or less praiseworthy motives, mada 
use of this law^ despotism of tbe king, to 
tOtlcn the tyranny of the laws. Never waa 
power so undoubtedly legal, though undue, 
employed for a mere legitimate purpose : — 
the reiult, however, has been, not that the 
minister baa been applauded as he deserved, 
but that he has become tbe object of clit- 
mour, libels, and threats. Tbe moat correct 
and leptimate eiercise of tbe powers Impoliti- 
cally attached to bis character, has only served 
to draw down upon tbe king that treatment 
which a tyrant would have merited. 

How much discontent and fear would hnvc 
been spared, if a right, legally abusive, had 
given place to an enlightened and well-or- 
dered law 1 

§ 2. Bf length of Time. 

Ought punishment, in any casce. and in 
what, to be defeasible by length of tiine^ — 
by the time, I mean, that has elapsed since 
the commission of the offence ? 

At first view, the answer seems to be clearly 
in the negative ; for what, it may be awd, has 
the circumstance of the length of time to do 
with the demand there is for pimiabment ? 

Upon a nearer view, however, it will be 
found, that tbe utility of prcsctiption in cer- 
tain cases is maintainable by specious, at least, 
if not conclusive arguments. 

As a foundation for these arguments, it 
must be admitted, thai if in any case the suf- 
fering of the delinquent is nut necessary for 
the attainment of the ends of punishment, 
the punishment Ought not to be inSicted. 

This being premiwd, it should seem, that 
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in « new Id one of tbe fnda of punitbnMnt. 
to wit, refbrmation, tbe pieculion of it after 
a wrtain length of linie ia not nereanry. A 
certain number of yean. Buppote ten, baa 
(Japied linee h« comnuCted the oSenre : now 
thvn. in all thU time, either he hu rommitted 
nimtUi offenrcg. or he hu not. If he haa not, 
he hu reformed bimnelf, anil the purpose of 
the law hai been aniwered without puniah- 
inent^ if he bw. he baa been puiUBhed for 
subaequcot offeni^t, and tbe dia^iptine he 
stood in need of has been already adminia- 
tered to him, at a time when be atood more 
in need of it than he con be auppoaed to atand 
at prewnl. 

Thui atanda tbe ar^iment upon tbe ground 
of reformation: but of the facta alleged, one, 
it mitil be eonfesaed, ia rather problemntical. 
If B man commit an olfcnee, and ii fbnhn>m- 
ing teti yeut afterwardi. it ia by no means 
clear, trom bia not having been puniabed for 
■ny aimOar offencea, that be hai not com- 
mitted any. In the same manner that be ti- 
eaped detection or prosecution far tbe first, 
he may hxve escaped detection 
for any number of other aimilar offer 
difficulty of detection, the death of 
the subtleties of procedure, are dm 
that afford ample grounds for disputing the 
force of the inference, from bis not having 
incurred puniahment, to bia not baving de- 

Upon tbe ground of example, there is still 
lees to be aud in favour of proscription. If 
the prescription is not to lake place till at 
the end of a long period, as ten years (the 
number above taken for an example), it will 
not contribute, in any assignable degree, lo 
lessen tbe apparent value of the puniahmenl. 
When a man meditalej acrirae, his great fear 
is the being detected and apprehended, im- 
mediately abnoal upon the commiasion of it. 
The taking avray the danger that would await 
him at the end of ten ypnra, will add very 
little to his aerurity.f 

When a crime hai been committed, either 
the person only who committed it may re- 
main unknown, or the facli itaelf, it well aa 
the ;>ersf»i. If either be unknown, it is plain 
no prosecution nn have been aet on foot : if 
both be known, then either a prosecution may 
have been set on foot or not. It ia only in 

who Ik nl all conienant iritli anec- 

that nothing ii more common in Oiia country 
than for a man to be guilty of tvcnCy, thirty, or 
ftuty thefts or mbbiries, beftire punishtncnt 

+ Mr. Baiiham doei not appear lo h«ve car- 
ried on hia euuninstioa of Ibii subieci in respect 
to th( otheienda of punishment Ed. 

t Under the name of the fact. I would here 
Include auch and so many circumitances aa ire 
necemry to make the act in queition (ome 
■Oder (he deoominallon of some crime. 






case of Ibeie being no prosecution, that pre- 
scription has ever been aJlowed. The rule 
ia, Ihsl a man shall not be prosecuted aftef 
that inlervBl has elapsed — not that, if he hu 
been prosecuted and convicted, he shall not 
suffer. 

Tbe apprebenaion of dwiger commences at 
the time of the discovery. Persons who are 
about the criminal now understand that tbe; 
have among them a thiet^ a robber, or a mur- 
derer : this cwinot but give them some alarm. 
If no punishment at all is to be inflicted on 
him. if he is suffered to go on and live where 
he did before, bow is this alarm to be quieted ? 

In crimes, the object of wiiich is a pecu- 
niary profit, prescription ouf^ht not in any 
case to operate so as (o protect the delin- 
quent in tbe enjoyment of bis ill-gotten ai'- 



Neillier ought it 
'J) leave i 



to operate in auch manni 
persons eiposed to tufli 
ir abhorrence of tbe cr 



from their 

There are also certain crimis, in respect 
of which prescription ought not to be adopted 
in any case. Such are three spedea of homi- 
cide : viz. hoaiidde for lucre, through tran- 
tonneas. or from premeditated resentment ; 
incendiarism { and the offence of sinking ■ 
vessel manned, or of laying a country under 
water. The mischief of crimes of these 
kinds is so great, that it seems paying too 
great a regard to the interests of the criminal 
Co adopt a rule that may contribute, though 
in ever so small a degree, to lessen the appa- 
rent certainty of the punishment ; and the 
horror or terror a fitct of any of those klildi 
inipirea when discovered, ia so great, that 



that 






ly good that could be gained by il, 
w QBt ia the good in view in preacription ? 
It is the intereil of one single penon that ia 
in qi;estion — the delinquent : the sparing of 
that single person from a suffering whidi it 
is supposed it may, in the case in which it ia 
proposed tbe prescription should lake place. 
not be neceaiary, at least not so necesaary aa 
formerly, to the parpotea of punishment to 
inflict. Kow, when it it a crime by vriiicb 
men are eiposed to suffer in their individual 
capacities, it can scarcely be detected, but a 
multitude of persons muit begin to aufler ; 
to wit, by the apprehension of his committing 
other auch crimes in fiiture, of which they 
may chance to be the ottjecta : and this suf- 
fering of thein will conttnue till he be mani- 
festly disnbled lo hurt them; the least penal 
method of dmng which, is to send him out 

Upon this slight examination, we perceive 
thai the utility of prescription wilt vary 
greatly in respect of different offences, T» 
discuss this topic completely, it would b*m 
lieeeasary, therefore, to consider it Hith k{ 
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o the iievertl ■ortioroffenma. To do 
thii full)', belangi not to our prcMnl 
all we <'iin do in Ihiii place is to oiler a tcv 
ppneni bint>. juit (o put ua in the way. Bnd 
to lerve u g clew to indicate the prindpal 
points upon which the inquiry ought to lum. 
Whether a fifta perMin, detected, after 
Mich ■ length of time, of a crime of the aort 
in quettion, ii or ii not an object of terror to 
th<we around him, ii a question that can be 
■nswered only by a particular inquiry : it is 
a matter, therefore, that ought rather to he 
rommitted to the magistrate who has the 
power of pardoning, than to be provided for 
bj a general law. 

§ 3, BgDtalk cfParHti. 

In pnnuit of (the meant of making) com- 
penution, the biuiness of punishment is apt 
to be overlooked. When one man, the party 
injured, ia preiented with what another man, 
the injurer, ii made to pay, men are apt to 
take it for granted, and at lirsl asking would 
be apt to answer, that there is no punishment 
in the ease. They imagine, but hastily and 
erroneously, that the only person who baa 
lufiered by the offence is that party who is 
the immediate object of the injury. If, then, 
that penon. by an operation <^' law, be made 
to enjoy as much sa by the offence he had 
been mode to suffer, they conclude (and juitly 
enough, were the foundation true) that every- 
thing if tet to rights, and that the law has 
nothing more to do. The pain which the 
offender is made to aulfer by being made (o 
pvc up what the parly injured is made to 
enjoy, they do not look upon in the light of 
puniihmeat. They look upon it as scircum. 
stance resulting, accidentally and uninten- 
tionally, out of the operation by which an 
indemnifieation ii produced to the injured 
party, *o that it would be hut so much the 
better if that pain could be altogether spared i 
and it is for want of bt'ing able to save it, 
that it is suffered to exist. In short, so en- 
tirely it the idea of punishment lost in that of 
compensation, that a Uw which appoints the 
latter, is not understood to appoint the former ; 
a not looked upon as a penal law. 

Punish, however, it mu<t. A penal law, 
in one sense of tbe word, it must be, if it is 
to have any effect at all in preventing the 

Sraetiec wluch is productive of the mischief 
. means to cure : and it is by pvniihitig that 
it does more good than by indemmfying. For 
of the two ends, preTention and compensa- 
tion, the former, as has been proved, is by 
nudi the most important. 

This neglect, however, of the principal end 
of laws made in reslraint of private injutiea, 
baa not been attended with all the ill conse- 
Duences that might at lir^t sight be imagined. 
The indemniftcalion being made to come out 
of the pocket of the agsressor, luu produced 



the punishment of course. Now. under tbe 
lawn of most nation*, in most instanees of 
acknowledged injuries, indemnifieation bai 
been exacted, and by that means, in most 
caiei, it has happened that punishment has 
been applied. Yet not m all; because com- 
pensation has been made defeasible by con- 
tingenciea^ 1 say in most, bui it has not in 
all; for there are two evente by which in all 
these cases inilemnification is rendered not 
neck^aaary in so great a degree as it was be- 
fore, and, as it may appear upon a superScial 
glance, not necessury at all. In effect, upon 
the happening of either of these two events, 
under most Uws, and particularly under our 
own, the obhgatJon of making compensation 
baa been cancelled. At the same time, com- 
pensacion being the only object in view, Ibis 
being taken away, punishment has of course 
dropped along with it. But in these cases. 
at I hope soon to make appear, howsoever it 
may stand with compensation, tbe demand 
for pnniahment has not been lessened by 
either of Ihe events in quertion. 

These are^ ti(. The death of the injureri 
'idly. The death of the party injured. 

1. The death of the injurer has been 
deemed to take away the occasion for indem- 
niGcatioD. The reason that occurs ia, that 
(here is nobody to give it. Had he continued 
aUve, he ought to have given it. doubtless ; 
but as he is gone, who ought then? why one 
person rather than another? 

To answer these questions at largr. we 
must make a distinction according to the 
nature of the offence. The offence is either 
attended with a iranaferable profit, a fruit 
transmissible to the representatives of Ihe 
offender, or not. In the hrat case, the obU- 
gation of making compensation ought clearly 
to devolve on the representative, on the score 
of puniahment, if on no other. Iji the latter 
case, there would still be one use in ita being 
made to devolve on the representative, as far 
as the poBseasions he inherits from the party 
deceased extend, though not so great a use 
ai in the former case. 

Where the profit of a transgression is trans- 
miasible to a representative. Ihe obUgation 
of restoring the amount of it ought likewise 
to devolve on him : if not, tbe punishment 
would not, in tbe ease in question, be equal 
to the profit : in fact, there would be no pu- 
nishment at all, no motive for the party under 
temptation to abstain from it. It may occur 
for the first moment (but it wiL soon appear 
to be otherwise) that neither will there in 
contemplation of this case be an* temptation ; 
for if the injurer thinks himself about to die, 
there will he an end of the profit of the in- 
jury. But this is nut the case: should he 
he 'made to loae it ever ao soon himself, he 
may transmit it to those who ore dear to him. 
to Chat the pleasure of sympathy, grounded 
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on the cuntcmplAtiDn of their enioymeat, U 
a clear force thkt acti without conlrnul. and 

ijnpvU hhn to trKriBgreflUon. Btwides thii, 
the deUyi wid uneertainty uf jiuticesdil still 
to the force of tbe temptation. If be on 
contrive to spin out tbe suit bo loof* as he 
lives, the whole budneu, from beginning to 
end, ii dear gain to him. 

2. Even though llie profit of a tranagrei- 
lion be not of Bueli a nature as to be trans- 
■niiaible to a reprewntative, there seems still 
to be ■ reuon wby tbe obligation of making 
aniendi ought to devolve on tbe representa- 
tives, as br ai they have autU.' Such on 
wrangenient would be eligible, as well on 
aecount of punishment aa of rompenution; 

On account of compennLtion, for tbe fol- 
lowing reasons: The mischief of tbe trans- 
(Cression is a burthen that must be borne by 
■omebody: the representative and the party 
injured are equally inn ocfnt in this respect — 
they stand upon a par; but the representa- 
tive would sulfer lets under tbe same burthen 
than tbe party injured, as we shall presently 
perceive. From the moment when the in- 
jury was conceived, the party injured, in 
virtue of the known disposition of the law 
in his favour, entertained expectation! of re- 
ceiving amends. If Iheae expectations are 
ilitappoinled by a sudden and onforeaeen 
event, like that of tbe delinquent's death, a 
■hock is felt by the party injured, such as be 
would feel at the sudden loss of anytbin;; of 
which be was in possession. The eventual 
representative entertained no such determi- 
nate expectations : what eipeclation he could 
entertain in the lifetime of his predeireasor, 
respected only the clear surplus of Ms for- 
tune — what should remun of it after the de- 
duction of all charges that might be brought 
upon it by his misfortunes, bis follies, or his 

On account of puiushment, for the fol- 
lowing reason: The punishment of the de- 
linquent in hii own person is a punishment 
which &ilB upon his death : the burthen 
thrown upon those who are dear to him. ex- 
tends his punishment, as it were, beyond tbe 
grave. Their sufTering. it it true, will, for the 
reasons above given, not be very considerable; 
hut this is what the bulk of mankind are not 
apt to consider. It will be apt, therefore, in 
general, to appear to him in tbe light of pu- 
nishment, alid will contribute to impose a 
restraint on him in a case in which, otherwise, 
there would be none. Nor will this advan- 
tage, in point of punishment, be charged with 
that ttptsie, which renders puniabments in 
alicHam pertonam generally ineligible; for 
when the burthen is made to rest on the re- 
presentative who has assets, there is less suf- 
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we have shown, upon the whole, 
Uian It It were to rest upon any other pennn. 

The law of England on this bead is fiill of 
absurdity and caprice. The following are the 
instances in which (the heir is permitted to 
enrich himself by tbe wrong-doing of hii an- 
cestor) a man is permitted to enrich his heir 
with tbeproGtof hiscrimes;t Bythewrong- 
ful taking and vritbbolding of any kind of 
moveables, while, if it had been by only 
icithhaWag money due, the heir must have 
refunded; — by the waste committed on im- 
moveables, in which be has only a (emporar; 
interest ;J — by selling to a prisoner for debt 
hit liberty ; — by embezzling property entrusted 
to him by will, though, if be bad nut broken 
any such confidence, hut hod intruded him- 
self into the management of the dead nun's 
properly without warrant, the heir must have 
refunded; — in short, by any kind of injurious 
proceeding, where the compensation, instead 
of being left to the discretion of a jury, is 
thougbt fit to be increased and liquidated by 
a positive regulation. 

The death of the party injured is another 
event upon which the obiigarion of making 
amends u very commonly made to cease ; 
but with full aa little reason, it should seem, 
BE in tbe former case. Tbedealh of the party 
in question is a contingency which does not 
at a\l lessen the demand there is for punish- 
ment. For compensation, indeed, the demand 
is not altogether so strong in this ease, as in 
the former: the person who was the imme- 
diate object of the injury, entertwned a pro- 
spect of reaping, in present, the whole profit 
of a compensation he expected to be adjudged 
to him ; his representative did not, during 
the lifetime of the principal, entenuin so 
fixed a prospect; he. however, entertained 
a full prospect of some compensation to be 
made to his principal ; and he entertained a 
prospect of a part, ai least, of that compen- 
sation devolvingupon himself, subject to the 
contingencies to which bis general expects^ 
lions from the principal were exposed. This 
expectation is more than any one else wis in 
a situation to entertain; so that there is ■ 
better reason wby be should reap the profit 
of tbe punishment, than why any one else 
should. 

The kw of England has been more liberal 
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t A peiion whom I know, having th 
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ind of a penoi 
The life-ow. 



iwnei letting die 



iiapt the rem of the land. The life 
owner died without reputing the houses, as he 
WIS bound: the anuequence was, that (hi 
sioner (as he wss advlwd, to ' 
thoufh obliged to pay bis ici 
for the waste. 
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in tfae remedies it IiM given fo the beir of 
the pwly injured, than in thoM which il hiia 
given agunst the bra of ■ wrong-clucr. ]L 
|(ivM it to thu heir in all rases, u it ehould 
»eeni, of injuriea done to the proptrty of thu 
uiceitor. It denies it. however, in the cose 
uf injuries to the pcrton,' be they ever so 
sCrodousi and. probably, in the cue of in- 
juriestotbcreputBtioD. Thii omisnon leavei 
■n open dour to the most crying evili. Age 
and inRrmity. which ought, if ■ny difference 
be made, to receive a more aignal protection 
from the Uw, than ihe opposite conditions of 
life, are exposed more particularly to oppres- 
lion. The neitrer a man i« to hia grave, tlie 
greater is the probsbiUty that he may be in- 
jured with impunity, rince, if ihe proiecution 
nui be staved off during hia life, the remedy 
■■ gone,! The remedy, by a criminal prose- 
cution, is but an inadequate ncctdaneiim. It 
extends not to injuries done to the pcrMin 
through negligence, nor to all injurie* to the 
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reputation : it is defeasible by the arbitrarv 
pleasure and irrcsponaible act of a uervant itf 
the crown : it operates only in the way oC 
punishment, affording no compensation to tha 

After so many instanccu where no satiefaC' 
tion is exigible from the beir for transgre*- 
sians by which he proBt*. no one wiJl wonder 
to find Mm standing exempt from that obli- 
gation in the case of such injuries aa, being 
indicted commonly, not from rapadous, but 
merely vindictive motives, are not commonly 
attended with any pecuniary profit. Sueb are 
thuie done to the person, or to ibe reputa- 
tion, or in the way of mere deBtruclion to 
theproperty. Soaccordingtystandithelaw;t 
tbough there ere none of them by which tha 
injurermay not, in a multitude of cases, dravr 
indirectly a pecuniary profit : for instance, in 
[be case of a rivalry in nunufuctures, whera 
one man destroys the manufactury of hih mora 
successful rival. 
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JEREMY BENTHAia TO HIS FELLOW-CITIZENS OF FRANCE. 



§ I. lKlroduetia„. 
PELLOW-CITIZCNB ! ~ [lev IP 



^^Mtned 



I. Among the topics of the day § I behold 
punishment of death. Shall it be abo- 



Comyns' Dig. 2fll. 
^ A man may be kepi in f^, and his fortune 
lined by ii ; and if he die under ihe imprison- 
menC, his tkinily are vitbout remedy. In some 
cases, the irrong-doer may not even be punish- 
able by a criminal prosecution ; or ho may he mal. 
tresled in such a manner lu id contract a linger- 
ing distemper, such as does not tbllow from the 
huurious treatmem with sutDcieni speed and cer- 
tainly to brinf; i I within lbs crime or murder. 
If the prosecution can but be luved off [ill he 
die, bis family are without remedy. Many 
years ago, a butcher was committed to Newgate, 
at atime when the gaol distemper wai rsging in 
tiiai prison, upon a labe and nulicious charge of 
then. He died there, having a large distreued 
bmily, who were sllngether without remedy for 

luthorily of Comyns, ex. 



n In France, while this paper was writing, 
two mutually connected questions were on [Re 
caipei : — Ehe fcurral question — shall death pu- 
nisfimenl. in any, and what case*, be employed ? 
— the ipcrial quctuon — shall it be employed in 
Ibe (ue of the Ex-Minbieis ? Thelolofih«e 
men being now disposed of, Ihe maticr which 
applied exclusively to their esse hu been struck 

I [lluddgl—tumtviy, DccemUi the 17th, 1330. 



2. This question is of the number of those 
which for threescore years or thereabouts 
have been bmiUar to me : for these ejght- 
Hiid-twenty years my thoughia on subjects of 
[his nature have had the honour and good 
fortune of being viewed among you with 
eyes not altoge&er unfavourable : of these 
thoughts some there are. whieh, if capable 
of being of use at any time, present a better 
chance nf being so at the present than at any 
other; and, moreover, as not being very likely 
to make their ajipearwice from any other 
quarter. Put togc[her, these reasons will (I 
flatter myself) be regarded as affording a to- 
lerably sutnrieut warrant for this address.^ 

3, Now, then, as to this same question. 
Tbe punishment of death — shall it he abo- 
lished ? lanswer— Ve*. Shall there be any 
exception to this rule ? 1 answer, so far as 



I, had already 



the properties desirable in a M of puaithmnt 
are held up to view: — meaning, by a M itf' pu- 



tt cheae properties, dralh pii- 



particular is constituted by a deGdcncy which 
ts capable of being tilled up by ihe addition of 
alArri, the demand Tor [he conslderatiDn nf this 
mode of punishment, on this present nccaskm, 
has not been found supenedcd by snyihuig thsl 
is contained in thii loimer work, — or in any 
by which It has been luccceded, ia fAal tumc or 
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reguis tulneqimtial oSeacet, !fo : meaning, 
by lubsequintial, an offence commitied on 
any day aubsequent to that which itanilB ap- 
pointed by tbe law, a> that after which ti 
Atich act of punishment vhall be performed. 

4. Meantime, on the part of rulers, ge- 
neral custom ^ — g:ener>l at Iea«t, not to lay 
nnivernal — dt-tivera it* testimony in favour 
of this punishment. This considered, a con- 
ieijuenre is — (hat to justify the aboUlion of 
it, determinate reasons ore requisite : tliis I 
cannot hut acknowledge. 

5. Well, then, various features of innpti 
tude — fentures peculiar to iteelf — features 
such as, when taken together, will be seen 
to be absolutely conclusive — I have to charge 
it with. Inapfilude u a term of reference : — 
tiibject-niatter of reference, the end in view. 
End in vient, on the present occasion, pre- 
vention of the like acU of maleficence in fu- 
ture. This is. at any rate, the nniH end: any 
oliert, of which mention may come to be 
made, will be seen to be of no other than 
tuhordiiuiU importance. 

6. Features of inaptitude, or say, in other 
words, bad propertiet. Here they follow ; — 

I. Bad property the first —^ /n^cienry : — 
comparative inellicicncy^nellidency. in com- 
parison with other modes of punishment. 

II. Bad property tbe second — Irreniaaibl- 
lily : — incapacity of being remitted as to the 
remainder, after a part has been undergone. 

III. Bad property the third —- Po«tiu« nu- 
leficence ; — tendency to produce crimei. 

IV. Bad property tbe fourth — Enha»eoig 
the eviU produced by Unapplied pardon. — 
Under these several heads, exjilanations will 
foUov. 

7- In &vour of this punisbmcnt — in «up- 
fon of it againgt the argument afforded by 
tbe proof of all these its bad properties — 
the only argument addudble will be found to 
be — that presumption of its aptitude which 
is afforded by the eitensiveness, ai above, of 
the acceptance given to it. This presump- 
tion will be seen repelled, by indication made 
of (he SDurcei of the attachment to it thus 
tniuiifeited by rulers — sources, among which 
will not be found any experience of its com- 
parative eondudveness to the only proper 
ends to which it is or can be directed. 

B. To the proof of the bad properties thus 
charged upon it, you will see added the proof 
afforded of its seedleiintis: afforded — by ex- 
periments actually made, and the eijiH-rieiice 
thereby obtained. 

Should all these truths be rendered mani- 
fest and incontestable, can any further reason 
or argument in support of the proposed abo- 
lition of it be denred ? 

9. But, m and for the cases in which, at 
present, application is made of it, a lucceda- 
neimi to it will be necessary. A succedaneum 
preferable to it in every inuginable particular 



5 II I. Bad property the Jirst—Ini^cieiUf. 

1 1. Now, then, for bad pri^)erty the 

— In^citncy ; that is to say, with reference 
to that same end in vieie, namely, prevention 
of acts similar to that in consideration of 
which application is made of it : I mean, acts 
on tbe part of individuals, other than tbe one 
to whom, on the individual occasion in ques- 
tion, it is applied ; for, as to tliiil one, the 
etRciency of it in this respect cannot (it 
be confessed) be disputed. 

2. Causes of this ineilidency. 
I. Cause thefirtl. On the part of the 

veral descriptions of persons whose 
ration is necessary to the convictioi 
criminal, reluctance as to the perfonr 
of their respective parts in the melandi 
drama. These persons are — 

i. The Informer or Informen. 

ii. Prosecutor or Prosecutors, 

iii. Witnesses. 

iv. Judges. 

V. Where Jury-trial is in use. Jurymen, ] 

In any one of these several situations, ' ~ 
but the necessary service be withheld, I 
denuiidation made of this punishment & 
of bring productive of the preventive eOeet J 
looked for and endeavoured to be produce' 

3. n. Comic tie tecond. On the port «1 
the delinquent himself — that is to say 
part of persons at Urge, conndered a: 
ing exposed to tbe temptation of beconu 
delinquents in this i-hape — comparative 
lentibilily to the danger of punishment in 
shape ; — as to this matter, presently 

4. LooklirstatcauaetbefirEt. Prodi{ 
is the counteracting force with which you 
see this some reluctance (ending to dei 
the eflidency of thii mode of pumahment :. 
prodigious, in comparison of that with w' ' 
it acts in relation to any ntker mode. 

5. And, as the dissocial afTectioos dccn 
in strength, and the social inaaat — 
word, OS civilization advances — the reliM 
once to contribute to the infliction of this |H 
uishment will increase : so, therefore, in tlw'^ 
eyes of the individual in questian, the appa- 
rent improbability of its infliction, and thcnee 
in his instance the probabiUtv of ita bdng 
without effect. 

S, Now for amcaaure of the degree of tliit 
same reluctance. Would you have an in- 
structive one ? Take, forthcsubject-malter 
of observation, a place, in which sympathy, 
for sufferings ordained by law, may be stntM ^ 
OS being at its minimum — the heart of ■ 
English judge. 

7. Case, prosecution for theft. Su 

' and thirty pieces of gold ; ' 

and thirty poundi sterling: Judga^fl 

charge, — Gentlemen of the Jury, And fbt J 
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value nine and (liirty ihilliagi. Nole. tfaU, 
in England — the verdicti of jurymen are 
given on ibeir oalhi ; and that the breach of 
VI oath IB Urmed perjury ; and li 
man to commit perjury, ii termed s 
afperj^rif. 

6. For what purpose, then, this luboma- 
tion? For the purpose of preventing the eie- 
eution of the law : — (hat Uw which he too 
U ODoni to execute. Why thu« seek to pre- 
vent the execution of the Uw ? Berause, by 
the law in question, where the value of the 
aubject-matter of a theft was as high as forty 
•hiUingi, no less punishment wan allowed lo 
be InAiuted than a sort of oUa podrida, raited 
fflomi. of the ingredients of which 
one : and at tfae expense of this compound of 
perjury and lubotnation of perjury, and not 
otherwise, the substitution of a diflbrent 
punishment to death-piuiishment, on these 
terms, and no others, was effectible. Recom- 
mendation, given to a jury — to this eflrct, 
and with this effect — ha« long been a com- 
aion practice. 

9. When such is the reluctance, in ■ heart 
«f sudi hardness as that of an English judge, 
steeled agwnst all generous aifeetions by si- 
nister mtefest with the accompanying preju. 
dices, think what it rausi be in a hesrt of 
average consistence, in the severs! other silua- 
tioBs above mentioned. 

10. FeUow- Citizens ! who can now doubt 
but tJiat, of the reluctance thus produced, im- 
punity in vs«t abundsnce must have been the 
cflSwt ? And of the impunity, increase in the 
multitude ofthe several crimes: etTect acfuoUf 
firoduced, the reverse of the effect intended, 
"A supposed to be produced? 

11. It there any other punisliment, in re- 
prdto which any such reluctance can be seen 
to have place ? No, not one. 

12. Think of the multitudes of men, of so 
my dilTerent classes, whose breasts one in- 
nation or other employs itself in hardening 

■gaintt impressions from the fear of sufferance 
to tbi* shape- 
Military men, against death by warfare. 
Men of education, against death by duel. 
Eng. In this case, the fact of the inseiisibitity 
li out of dispute: its propriety is a considera- 
tion Ibat belongs not to the present purpose. 
m. Senfuringmen, of the non-military, as 
IFrll as the military class. 

Hen engaged for subsistence, in various 
ations, in greater or less degree un- 
V- 

t — why all this rambling? this resort 
ito Other countries ? The question is a local 
Insensibility — to what ? to the fear of 
,dulb. In what place? In tfae hearts of 
'hencbfflen. Wanted, for the occusion, a mea- 
<ar« for the force of this quality. Fellow- 
Cllizens t would you have a correct one? 
at home: Louk al the work of the 
A^s.' 
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Bad Property the Kcond — 
Inenusibililji. 

t. For this purpose, punishments may be 
distinguished into coarinums and iiulantu- 
■«DUS .' continuous, (hose which, being in their 
nature capable of continuing to t>e indicted 
and suffered, for and during a length of lime 
more or less considerable, may, i^ter having 
been suffered for and during a part of that 
same time, be made to cease ai to what re- 
mains of them : instantaneous, such of which, 
if any part is suffered, so is every other pan. 
or the instantaneous, and in this sense, of 
the irremissible sort, is (as every one sees) 
death punishment. 

i. Byrrniuian, understand — not preven- 
tion of the ahoU, but, after a part has beet al- 
ready undergone, prevention of the remainder. 

3. Whatsoever, on the occasion in ques- 
tion, may be the demand for the remittio* of 
the punishment — death- punishment being 
thus instantaneous, is not capable of being re- 
mitted ; consequently, in every case in which 
justice requires such remission, it is pioduc- 

4. Of occasions, on which it may be mani- 
festly desirable, that the punishment which a 
man has been sentenced lo suffer should ihua 
be remitted, — examples {you ivill see) are 

I. Discovery of the innocence of the sup- 
posed criminal. 

II. Special service, in some determinate 
thape, capable of being rendered — by tbe 
Timinal in question, and not by any other 

III. Indication, for example, of evidence 
probative of dtlinqatney, in any shape, on the 
part of some other person. 

IV. Or, of innoeejice on tbe part of some 
other person, who otherwise would have been 
convicted of delinquency, no matter in what 

V. Special service. In any other shape what- 
ever, in which service can be rendered lo 
snkind. 

5. Death-punishment is thus rendered un- 
apt— in comparison, not only ofsll muttaiioirii, 
but of other iRstaMBntaui punishments: for, 

every such punishment — 
mulct, pillory, whipping, for example — after 
isbmcntbas been undergone, Ihereihe 
in a capacity of receiving satisfactian, 
ibape of compensation, and whatever 
other shapes may be indicated — by the naturt 
of the supposed offence committed, the pu- 
nishment undergone, and the circumstance* 
of the individual sufferer ; in such sort that, 
suffering and satisfection taken together, ba 

may be not a sufferer, but rather a gainer, 

upon the balance of the account, 

■■ ■ rX note — that, at the cha^ of some 
other, talii/acUoH in the peciuiinjr 
shape, say in one word co*ijxa*atioii, tH 



miui ibould be nude to receive, in every aae; 
that is to say, at the ehvge of individual wit- 
ever the falsehood, by which th? conviction 
was produced, had tcil coHtciousnea or le- 
nrritj/ for iti accompanioient on their part ; 
^ting that ;jrii'are fund — then >t the charge 
of the public fund. 

7- And thui it is — that, not only ia death- 
punishment a punishment, of the inBiction of 
which irreparable wrong may bo the conse- 
quence; but it is the on^mode of punishment 
of which so deplorable a retult is a necessary 
consequence. 

8, The comparative ineHiKiency of this pu- 
nishment, in Fonsequenoe of men's reluctance 
to contribute to the infliction of it, bai just 
been broufcht to view. To that same meffi- 
dency, this same irremiiiibility cannot but 
be, in a greater or lena degree, contributory. 
By the thought — thai, should the suffering 
which his testimony, if );iven, nil! be produc- 
tive of, turn out to be wrongful, the wrong 
will be irreparable, — can it be. but that a 
man will be restrained from delivering such 
testimony, on many aiiDCcauon on which be 
¥Hiuld have delivered it, had the punithroent 
been of no other sort than one, of which, if 
eventually found undue, the remainder might 
be remitted,— and, for the part already under- 
gone, reparation made? Reader! whoever 
you are, put this queetion to yourself, and 

§ IV. — HI. Badproptrts iht third— Ten- 
dency to product Crmci. 
\. Nov comes bad property the third — 
Tendmci/ of ihia pvtiUhmtHt (d product crime. 
Paradoxical as it may seem, — the proposition 
by which this property is attributed to this 
same punishment, is not the less true. For 
this so extraordinary a property, it in in- 
debted to its capacity of being applied to the 
ertincfiaR o/cvidenei. For. you will see im- 
mediately, whatsoever evil is producible by 
falit evidence, that same evil is producible 
by extinction of Irui evidence, 

2. By &Ue evidence, amui may be invested 
with a right that does not belong to him ; he 
may be divested of a right that dots belong 
to him: so. therefore, may he by extinction 
of true evidence. 

3. By false evideaee, a guiltless nun may 
be made to suffer punishment, whether in the 
shape of death- punishment, or any other; a 
guilty man may by acquittal be exempted from 
all punishment — and, unreclaimed, let loose 
upon society, to add to the number of his 
crimes. So likewise may evil in these shapes 
be produced, by extinction of true evidence. 

i. But, if any sort of crime there be, to 
which deith-punisbment is attached, — then so 
it is — that, by prosecution, as for a crime of 
that sort, with false evidence for the support 
of it, and eonriction theieupan pronounced, 




may a man be put out of the way, — and thl 
evidence, which he would have delivered «_ 
the occasion of such other suit, eitioguiibed. 
5, In thi^ case, here is a man, who hac 
been seduced and converted into a murderer. 
Scdured? and by whom? Even by the lav 
herself, who has thus put arms into his bauds, 
having prepared the judge and his subord- 






er of in 



ments and accomplices. And thus it is — that, 
by means of death- punishment, may be pro- 
duced^wrongs and rrimes to any amount, 
which would not otherwise hare had place. 

6. In a word, death-punishment puts it ui 
the power of any ill-disposed person, by ei- 
tinclion put upon true evidenec, to produce 
any evil, producible by him by means of GUte 
evidence. By no other mode of punishment 
can evil, in this shape, be produced. 

ly the fourth , 

■■ of undue Pardoi. 

1. Throughout the civilized world, pardon 
is as yet upon an unapt footing: and of [his 
miptitudc, death -punishment Is the main 
cause. Fellow-CitiiensI you look for ex- 
planation: here it follows. 

2. Punishment is everywhere an evil: but 
everywhere a necessary onei punishment, 
that is to say, suffering applied purposely by 
public functionaries. No punishment, no go- 
vernmenti no government, no political ao- 



3. Punishment it everywheri 
the application of it is everywhere a neces- 
sary part of judidal procedure. But of that 
same procedure, power of pardon it moreover 
a rrquiaite part; power of pardon, that is to 
say, as above, power of arresting the hands 
of the judge, and preventing bim from apply- 
ing punishment, notwithstanding that demand 
for it, which the conviction of the accused 
has proved to have place. Bequiiitr, I say — 
not tieceuary: for, without the existence of 
any such power, government might be any- 
where carried on. But in this ease, evib of 
no small magnitude would unavoidably have 
place — evils which, by apt application of 
pardon-pou'er, maybe excluded; uid, by nicb 
application as is actually made of them, — are, 
in a degree more or less considerable, every* 
where excluded. 

4. On the other band, — evils there are, 
which ore liable to be piodueed by pardoit- 
peieer where unaptly applied; and, unaptly 
appbed it is. — when applied otherwise than 
under certain resd irfioNs. of which presently. 
Not inconsiderable will these same evils be 
seen to be: aad, in death -piinisbment you 
will sec a main cause of them. 

5. tn what way? you usk. I answer — in 
this way. Whenever monarchy has place, — 
a public functionary there is, in whose bonds 
pardon-power has place; and the monarch ii 
that functionary. Huwthc c- - ■- '- '- 
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thii reapert under a pure 
SwilierUnd, — bow, in a teprenenta 
mocnu')'. M in tho Aaglo-Ameriran Unili^d 
Stain, — I tuynot to inquire; totbe present 
purpose raij such inquiry would he itrele- 
vMBt: only Ifast you may eee they ore not 
overlooked, a this brief mention made of 
those cases. 

8. You — solongasyouhavEakinB^you 
will have a funi^tionary, in whose hands this 
tame pardon-power will remain lodjred. Bm. 
having in hand this power, he will have in 
hand an inslrumeiit, with which, if death has 
place in the list, of punishments, it depends 
upon him, (unless restruned by conditions 
whidi will presently be brought to view) — 
ves, upon him it dnea depend, for the grati- 
fitation of whatever may at any time be his 
dcBirps, (o produce evil without stint. Take 
for example murder ; applying to murder this 
aame power, — it depends upon him — to mur- 
der any man. — and as many men, as, at any 
time or times, it pleases him so to deal with , 
lo apply to that purpose — not bis own ban ~ 
only, but any hand Or hands, which, by i 
numeration, he can engage to lend themselt 
to this service. In a word, in this same power 
he possesses an instrument, which (always 
supposing death to hare place on the list of 
puni^ments,) is, in tl , 
perennial source of delusion corruption, and 
misrule, in every imaginable shape. 

7. How ■□? you ask. I answer, thus : 
Wherever, with ■ title such as that of king, 
a monarch has place,_(a it is that, under 
the influence of fear and hope, imagination 
has eialted him into a being of a superior 
order — a sortof goil. In this god upon earth, 
the people behold the god of their idolatry: 
— imap, deputy, and representative, of the 
God which is in heaven. As such they wor- 
ship him, they bow down to him, they kneel 
to him, they pray to him. Whatsoever it is 
that he bids them do, that of course ihey feel 
disposed to do, repelling as undutiful the con- 
aideration of what may be the consequences. 
To this maleHcent exaltation, death-punish- 
ment is in a prodigious degree contributory. 
la the hands of the God of heaven, is the 
power of life and death ; so accordingly is it 
in the hands of this god upon earth ; in ha 
hands and no others. The God which is in 
heaven has his allribulei : some of them bc- 
longtohimin severalty; others ke holds in 
jrint-teiuncy, having for partner this his Irke- 
aeta — the god upon earth. In the import 
of the word mercy is included, the supposition 
of the existenee of a power of producing pain 
•nd plcMure— of producing it in cases, in 
which the production of it is not required by 
. justice ; or, on any other score, by the greateti- 
Jtappiiuu principle. Merryisof the number 
of the attributes of the God of heaven ; it 
ia of the number of those, in nhicb, by law. 
Vol. I. 



he bits for purtner, this his deputy — the gud 
Upon earth. 

8. Thus mischievous ia this same word 
merqr. In a Penal Code, having for its first 
principle the grealest-bappiness principle. — 
no such word would have place. 

9. Power on the one [lari is created by 
obedience on the other part : correspondent, 
with perfect exactness, is this same power 
with this same obedience : correspondent and 
proportionate ; neither greater nor leas. By 
whatever hand political power in any shape 
is holden, a perpetual operation of it is-_tbe 
pushing the power onwards, in every direc- 
tion in which the man finds obedience yield- 
ing to it, and in every such hand, the abuse 
of this same power, except in so br as kept 
down by appropriate checks, — rises in pro- 
portion to the quantity of it, 

10. Fellow- Citizens I certain restrictions 
(I have said) there are, without which, by 
this same power, evils numot fail to be pro- 
duced. The restrictions I had thus in view, 
are these which follow : — 

1 1 . i. Restriction the first No pantim 

granted, but on condition — that, to the tact 
of its being grunted, and tbe grounds on which 
it is grounded, the same puhlkily be given as 
to the £ut, and giound of the coni'tcfion. 

12. Proper grounds for pardon, these : — 

I, Multitude of the delinquents. This ap- 
plies, of course, not to any one separately 
considered, but to a part of the number: — a 
part, greater or less, according to the droim- 
staniKB of the individual ease. 

II. Since the conviction, discovery made of 
the convict's Bon-j)in7/iiie*i, 

in. On condition of receipt of the pardon, 
and not otherwise, special strvice in any shape 
rendered, or on adequate grounds expected 
to be rendered, by the convict i such service 
not being otherwise obtunable on such good 

IV. Spedal service, in tbe particular shape 
of indication made. — of not less maleficent 
delinquency on the same occasion, or on any 
other occasion, on the part of some other in- 
dividual : or needful evidence uITorded, such 
as is not extractible from the delinquent him- 
self. 

V. Incaseof infliction, apprehension of dis- 
pleasure at the hands of the pcoplr. 

VI. In case of infliction, apprehension of 
displeasure at the hands of this or that /o- 

lii/n power. 

13. What! says somebody, — if the remission 
u for its ground — apprehension of displca- 
ireat the Imndsofihe people, or at the hand 

of a foreign power, would any such allegation 
; compatible with the dignity of the govern- 
ent ? would It not be a con&lsion of weak. 
ss? 1 answer — Against this evil, such as it 
, the door Blight be shut without dilticulty. 
'^hethcr it baa place or no, depends on the 
LI 
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romplcxion given li> the dtgeourif, which on 
tliii occneion ia cmploj'ed : in ihit rue where 
the people were in qui'HtJon, m tone of eym- 
psthy. or u}' of paternal condescenuon, would 
be the cone proper to be assumed ; in the cue 
where a foreign power waa in queition, ■ tone 
uf dvility and general desire of amity. 

14. As to the (I'ne of the pablicily, both 
that, and the time of Ibe pardon, might and 
ahould be left to be appointed hy the pou<er- 
' " In question, and left to be determined 



by 






if tpecial tervice. what might happen 
in, that by Ibe publicity the lerrice eipwted 
would be prevented from being received. 

15. ii. Reatrictdon the aecond As ti 

relative tine of the grant of the pardon oi 
ground of special service — the grant should 
not be made, unless and until the nervici 
been perftirmed : in other words, it should be 
made condilional: and tbe condition should 
be — actual receipt of the expected service 
or at any rate, performance of so niueh a< dc 
pended upon the individual in queiCi on townrda 
the receipt of it. Reason — But for this con. 
dition, the ground in question might, where 
it had no existence, (no such lerviee being so 
much Bi expected) be Bucceasfully employed 
as a pretence for pardon, in coses in which 
pardon was unmeet. 

16. iii. Restriction the third In the 

mean time, inatead of delinitive, the remis- 
sion might he temporary, or eay — in the word 
commonly employed — a rttpilt, 

17. iv. RcBtriction the fourth. — Where, 
to the parlkular ground of tbe pardon — 
namely, the particular service thus performed 

— publicity is not given at the time of the 
publicity given to the pardon iltelf, — still, to 
the jtenera/ ground — ipecial tenice cipecled, 
the publidty might be given, and, on the same 
occailon, an engagement entered into — to 
give publicily to the narficuWi of the service, 
■o loon as that could be done without detri- 
ment to the public interest. 

16. V. ReatricLion the fifth. — Lest tbisen- 
gBgemenCBbouidbeapretenee,~H list should 
be kept of all these cues of piiftdciJy cfr/nyerf ; 
and. at the recurrence of some certain period 

— twelve months, for example — publicity 
should be given to ■ list of those several en- 
gagcnienls : the notice, requisite for eiplina- 
tions and justification, being, in the inttance 
of each delinquent, inserted under appropriate 
beada. 

m. From pardon-power unrestricted, comes 
impunity to delinquency in all shapes; from 
impunity to delinquency in all ibapes, impu- 
nity to malefieenec in all shapes : ^-om tmpu. 
nity to RiBleficence in all shapes, diaaolulion 
of government : from dissolution of govin^- 
Dicnt. dissolution of political society. 

20. All this while, no sucb sweeping re- 
sults have place. Whence happens (his L' 
Unly Irom the influence of two causes -. 1 . 
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in whose hands 



One is — on tbe part of those o\ 

the power of pardon is lodged, ni 

of siniater interest adequate to the production 

of such result ; on tbe contrary, existence of 

an interest adequate to the pri'vention of it. 

2. The other is—the preventive tutelary power 

of public opinion. 

21. Still, onlyinpart isit— tbat, bylbeii 
united power, these two causes hare the effect 
of warding off this calamitous state of things. 
Aa to ihefirtt, — to no inconsiderable degree, 
as you will see. the functionaries in whoae 
bands the power of pardoning is lodged, kmt 
an interest, and that an adequate, and but too 
effective interest, in the production of Ibe 
evils in question: oi (o the ucnnd — namely, 
public opinion, — you will see it is itself influ- 
enced and determined, by those some men. 
wbo are thus under the dominion of that tame 
sinister interest \ and that to such a degree, 
that they are. actually and purposely, instni- 
mental in giving birth to these same evils. 

22. Then as to death. That being the 
case, you will seehow it is— that, in the place 
which death has in the list of punisbmenlt. 
originates so large a portion of that same 
sinister interest, and at the same time of the 
power of giving effect to it. This is what 
you will aee immediately, when the cause of 
the attachment of ruler* in general to tbia 
mode uf punishment, comes to be brought to 
view ! from all which you willsee^how im- 
portant it is that those tame rEitriclivi appli- 
calioHt should accordingly be made. 

g VL Cauiei o/ the geniral approtral of U. 
1. But (says somebody) — theappUcationso 
universally made of it — is not this a strong 
presumptive proof of tbe need there is of it? 
Is it not everywhere in use? in us* under 
every formof government ? What is more- 
is it not generally, is it not almost universally, 
approved ? by some s more, by others a leas 
extended application of it? by almost every. 
body, to some cages, approved, or at any rale 
to one case — the case of murder^the ^- 
plication of it? Here, then, is not public 
opinion thus decidedly, and to this degree, in 
&vour of it ? Exist! there, then, in the whole 
business of govertunent, a practice, in favour 
of which a more strongly presumptive proof 
haa place, than that which ia seen to plead 
in &vour of ihiit Of the application made 
of it in practice, the cause (you say) may be 
seen in the interest of AiJija — that sinister 
interest which you have beea holding up lo 
vie w : — but — public opinion — does not public 
opinion liltewise thua declare in fiivourof it? 
ill the maintenance of this or any other 
ce in use. on the part of king? or any 
olber rulers, can public o^anion have any such, 
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DEATH-PimiSHMENT. 



whrre dvitintion and arittocnurjr bsve plue 

— tbe cMld and dbcipU of anntocTac)' ; knd, 

in (he siniiter intereM, by whicb monirdiy 

« tliiu pnctii^e, shatoo'KC)' hu no 

iver. not only, in one shipe, it si- 
niiler intereet crvawd u above by power: 
bat, in wiotber shape also, it i* crcBted by 
piidt; uid. in thi< case too, ariatocrscy hsk 
ixa fuU nbare. Look now if Ibii be not the 
oae. Whatsoever preunt* itself u coniti- 
luting the distinction between the higher and 
lower orders, the higher orden take a ptea- 
aure in the posieuion of: death- puaishmcnt 
prcienti itself to them u conlributin); tu this 
distinction : for. whcreier death ha* pUce, 
the lower are sure to stand more exposed to 
it than the higher ordere. 

3. Take tor instance, (faprei£a(iDD. In some 
caaes, death-punishment hai commonly been 
applied to this maleficent prsctire. What are 
those cases ? Thou in which it is more par- 
ticularly tbe practice of the lower orden; 
for instance, highway robbery, bouse robberv, 
and packet- picking, in tbe literal sense of the 
word: they having in indigence an eidte- 
Rient which doei nut so strongly apply to tbe 
higher orders. 

4. In other cases, iivstead of dcath-puniih- 
inent, the punishment applied to it is one, 
which, susceptible as it is of variation upon 
■ Male of indefinite length — such aa pecu- 
niary punishments and imprisonment — may 
lie at pleasure reduced to next to nothing. 
What are these rases? They are those, in 
which the maleficent forbidden practice is 
more pardcularly the practice of the higher 
orders : for instance, eitortion, in which case 
it may be styled the crime a/ajtce— ofliciai 
rituations being those by which are afforded 
(he means necessary to tbe commission of il. 

fi. In othercases, again — instead of being 
punished, it is licensed and established by 
law. What are these cases? They are those, 
in which the mnleficent practice i* eiclusively 
the practice of tbe higher orden : for instance, 
where n'a^ciiruBi, pay of useless or needless 
odlcei, or overpay of useful and needful of- 
fiae«, is the shape in which il veils itself: 
suecvn'sn — a mode of obtaining money on 
&Ua pretences. 

6. 8o much for sinister interest. But, in 
aapport of death -punishment, acts, moreover, 
the nevef-&i!ing offspring and accompani- 
mentofnniBterinteiest, iBIr^eIf-£nfo(te■fl^e- 
7, Again — those wbo believe in tbe Cbris- 
tian religion, believe also in tbe Jewish 
religion ; and under the Jeivish reli^on, 
tbuodint was the application made of death- 
punishment; and thus may be seen aalhorily- 
begotten prtjudiet operating in support of it, 
B. Lastly, under all governments, from and 
aver tinee tbe eurliest times, death-punish- 



ment has been in culonary use : and thns 
may be seen prinuetal prejudice, and cailum- 
begotten prgvdict, testifying in lavour of it, 
and operating in support of it. Several causes 
concurred in bringing it into, and have con- 
curred in keeping it in, use: — I. The strength 
of the antipathy excited by the acts to which 
it was applied: 2. The influence which ground- 
less antipathy had in the choice made of pu- 
nishments in those rude ages, on which the 
light of the grealest-happinrii principle bad 
not yet dawned: 3, Personal interest, and 
aptitude for the purpose of vengeance, in tho 
breasts of rulers : 4. The non-eiielence as yet 
of its present succedaneum — prison discipline: 
5. The deficiency of prison-room, for want of 
the quantity of capital necessary to the estsk 
hlishment of it. Without need of recurring 
to its supposed efficiency, sufficient, surely, 
to account for tbe univeraalily of deatb-pu- 
nisbment, is the lam of all these causes. 

§ VII. Il> Intffineney and Needleiineu 
proved by eiptritnce. 

1, Closed, on this subject, you have been 
seeing the eyes of lulera, and by what causes, 
Dgainat reaioa .- — closed, behold them now. 
against experience. 

2, On this subject, the following is the 
information, for which I find the question in- 
debted, to our ftllow-dtiien —M. Luca, .• _ 
Id Tiucaoj/, in the whole interval between 
the abolition of deatb-punisbment, in that 
Grand Duchy, by the Emperor Leopold, while 
Qnuid Duke — and the re-eatablishment of 
it — tbe average number of crimes was con- 
siderably IcEithan those aficr that same re- 
establiabmcnt : length of tbe interval many 
years : and, in that same interval, oisonina- 
tiDna no more than lir - while, in the Roman 
States, not much Urger than Tuuuiy. ihc 
number, in a quarter of a year, was no leas 
than sixty, 

3, For the first of these so highly instruc- 
tive and interesting articles of inforuialion. 
we were already indebted to my friend — tbe 
illustrious Howard, familiarly known by the 
name of Priton Howard: tot tbe other, 1 
know not that we are indebted to anybody 
but M. Luca. 

4, That, by all this put together, tbe ruling 
fno shoold, in many places, be engaged to 
abstain wiUinf-ly from thus dealing with the 
lubject many, is little to be hoped for: but, 
that tbe tabjecl many, although the ruling fi^ 
are not tired of thus dealing with them, — 
should, sooner or later, be tired of being thus 
dealt with, — and lAst, to such a degree as lo 
do what depends upon them towards engaging 
the rvling/eir to cease thus dealing with tbeni, 
seems not too much to hope for. If so. who 
ran refuse to say — the rooncr the oppressed 
bcslir Ibemselves. and (he more lliey bestir 
IbeauelveB, the better? 



PRINCIPLES OF PENAL LAW 



Whitever miy have bctn the case anttce- 
dentlytotiai eiperience — subsequently lo 
the demonitncion thus afforded of the need- 
letsness and uielesniccB of thi< *o highly nb- 
jeclioiiable mode of punishnient, the leaving 
it unLbnliBhed. n-ai everywhere without ex- 
cuBe. Nor could the practice have anywhere 
renuuned unabolished, but for the original in- 
fluence of the above-mentioned eaiuet of error, 
and in particular, nniater interest, the proge- 
nitor of oil the otheri. And therefore it ii 
— . that, to account for men's thus Kbutting 
Their ryes against the light. — the force, by 
which they appear to have been closed, has 
ihus been presented to your view. 



'J" While these pages are under revision. 
comes in the London newspaper, the Spec- 
tator. A masterly article, on this iubject, 
presenting itself as operating pnwerfiilly in 
support of the policy here reoimmended, ^ 
it i« here subjoined. The No. is IH2, for the 
Week ending Saturday, May 28, 1831. 



CAPITAL PUNISHMENTS, 

Two men were hanged on Wednesday; 
one for sheep-slealing. the other for stealing 
in a dwelltng-bouie. It was alleged, in ag- 
gravation of the crime of the former, that his 
character was ball, — he was what the French 
call ■ mminoi'i tujcl ; it does not appear that 
he had ever been tried before : the thefts of 
the latter hsd been numerous and extensive. 
The execution of these men for crimes un- 
accompanied by the sUghtest violence, has 
very naturally attracted the notice of a large 
and respectable class of the community, to 
whom the aannuinary character of our code 
lias long been • subject of regret. It Indeed 
appears singular, on a first view of the sub- 
ject, that in free England, si it is usually 
called, the number of crimes punishable with 
death should be greater than in any other 
European state — that we who boast so highly 
of our civilization should display in our prac- 
tice greater lisrbsrism than (be least enlight- 
ened of our neighbours. On a closer inspec- 
tion of the case, however, the wonder will 
vanish. Our race of real freedom is only 
beginning; hitherto there has been ^eedom 
fur a party — licence for a bcljon, but the 
great mass of the people have been in ban- 
dage. In purely despotic countries, the king 



can aSbrd to be just. Josepu the Second 
abolished the punishment of d^th throughout 
his dominions. Even now it is inflicted there 
only for murder and treason. The emperor 
has his Lichtensteina and bis Eslerbazys, as 
we have oiir Northumberlands and our New- 
castles ; but Austria has no Sarums nor Gal- 
tons^the curse of the rotten boroughs haa 
not visited ber. In states, again, where free- 
dom is a living lubslance as well as a form, the 
government can show mercy. America haa 
almost no capital punishments : America ~ 
neither boroughs nor boroughmunger*. 
England. " law grinds ihe poor." And wb 
The remunder of the line suppi 
answer — ■■ rich men make the 
is the secret of our bloody code — of the per> 
verse ingenuity by which its abomiQationt 
have so long been defended. — of the dogged 
obstinacy witli which all attempts to wash 
them away has been withstood, " Whoso 
stesleth a sheep, let him die the death," says 
the statute : could so monstrous a law have 
been enacted, hsd our legislators been chosen 
by the people of Engls^d? But our law- 
makers hitherto have been our landlords. Bj 
the sale of his sheep, the &rmer pays his rent; 
by the rent of the farmer, the luxury of the 
Member is upheld; touch one link, touch 
all. The price of blood, some six hundred 
years ago. was e<iual to forty pounds of our 
degenerate coin. In process of time, silver 
fell In the market, and with it the life of an 
Englishman, twenly-tiild. Sir Robert Peel, 
moilerate in all things, raised the sum from 
£2(o£5. WbvnottofSOO — whynotta 
£5000 ? In point of moral guilt, ia not be 
who tilches a shilling as criminal as be that 
filches a million? If we hang for tjamplt, 
the lesser crime is of necessity the more '" 
qnent, and most callsfor repression, Besii 
it is the poor .^they who most require prvi; 
tective Uws, [bat arc the sufTeren by 
plunder. There's the rub, "■ Rich 
make the law," Rich men alone suffer 
the abstraction of large sui 
bloody penalty. But the remedy is lugh 
hand — it is even now come. The bU^^ 
which gives us good legislators, insures fijr 
us good laws. Men impartially chosen will 
jud^-e impartially. We shall no more have OM 
rule for the rich and anolhef for the poorj 
nor shall we any longer have the pain of lis- 
tening to the defence, in the high Court of 
Parliament, of absurdities which have long 
been condemned by sensible men in every 
other place in the empire. Reform will •a- 
tisfy the yearnings of humanity as amply 
the hopes of patriotism. 
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PART III. 
OF INDIRECT MEANS OF PREVENTING CRIMKS. 



INTRODUCTION. 

In all •dences. there are aome branches which 
have been cultivated niori; slonly thanotiiers. 
berauie Ihey have required a longer train uf 
ubBervBlioiie. and more profound reflection. 
Tbua, in mathematics, one part is called 
transcendental, or Eublime, because, bo to 
^peak, it ia a new science, beyond the ordi- 
nary Ecience. 

The mroe distinction might, at a certain 
point, be applied to legislation. Some ac- 
tions Die hurtful ; what ought to be done to 
prevent them ? The first reply which pre- 
vents ilftelf to all the world la —JVoAihliucA 
actiBiU! punish them. This method of com- 
bating ounces ia the moat timple, and the 
first adopted ; and every other method of at- 
taining the ume end is a refinement in art, 
and, so to tpeak, iti transcendental part. 

This part consiita in providing a train of 
legislative proceedings for the prevention of 
offencea, by acting principally upon the in- 
chnationa of individuals, for the purpose of 
diverting them from evil, and impressing on 
them the Section moat useful to themselves 
Uld others. 

The Grst method of combating ofTenecs, by 
pmithmtutt, conslitutea direct legislation. 

The leeond method of combating them, 
hj/mta—tchich prevent tkem, constitutes what 
may be called the indirect branch of legisla- 

Thua the sovereign acts direclly againet 
□Sencei, when he pruhibiti each one sepa- 
rately, uadler pain of spedal punishment; he 
■eta indirectly, when be takes precautions to 
preveDt them. 

In direct legiaUtion, the evil is attacked 
in front : in indirect It^slation. it ia attacked 
by oblique methods. In the firat case, tl 
legislator declarea open war with the enemi 
he hoists his signals, be pursues, be fighti 
hand to hand with him. and mounts hii bat- 
teries in hia presence, in open day. In the 
*ec«nd rase, he does not announce bia dc 
Hgns : he opens hia mines, he eon'inlti hi 
■pies; he seeks to prevent boitiledeaigns, and 
to keep in alliance with himself those who 
might have aecret intentione hostile to I 

Political speculators have perceived all this ; 
but in speaking of this second branch of legii- 
latjon, they have not clearly expressed their 
ideal: the former faaa long since been re- 
duced to ayatem ; the second has never been 
analyied : no one has thought of treating it 
mcthoiUcallj'. of classifying it, — in a word, 



of considering it as a whole. It is slill a new 

Writcri who have formed poUtical ro- 
mancee tolerate direct legislation : it is the 
last resource to which they apply, and of 
which they never speak mtb a very lively 
interest. On the contrary, when they ipeak 
of the means of preventing oSences^of ren- 
dering men better — of improving their man- 
ners — their imagination kindles, their hopes 
brighten, they believe that they are about to 
eifect a great work, and that the condition 
of the human race is about to receive a new 
form. This arises from the habit of thinking 
every thing magnificent in proportion as it 
ia unknown, and because upon auch vague 
aubjects the imagination has greater scope 
than upon those which have long been sub- 
mitted to the yoke of analysis. Major e 
hnginqvo reoerenlid. This saying is equally 
applicable to thoughts and persons. A de- 
tailed examination will reduce all thcac un- 
defined hopes to their just dimensions of what 
is possible ; but if we lose some firtitJous 
treasures, we shall be well indemnified by as- 
certaining the real client of our reaouri^is. 

In order dearly to ascertain what belongs 
to these two branches, it is iiecesMry to be- 
gin by forming a just idea of direct legis- 
laliQn. 

We should proceed In the folloiving man- 

1. To determine what acts ought to be 
considered as erimei. 

2. To describe each crime ; as murder, 
theft, peculation, he. 

3. To exhibit the reasons for attributing 
to these acts the quality of crimes — reasons 
which ought to be deduced from a single 
prinLiple, and consequently which should 
agree among themselves. 

4. To set apart a luflicicnt punishment for 









5. To exhibit the reai 
justify this punishment. 

This penal system, if it were the best pos- 
sible, wouU he defective in many respects: 

1. It would require that the evil had ex- 
isted, before the remedy rould be applied. 
The remedy consists in the application of 
punishment ; and punishment can only be 
inflicted after the crime is committed. Each 
fresh instance of the infliction of punishment 
is another proof of its inelliciency, and al- 
lows a certain degree of danger and alarm lu 

•2. The punishment itself is an evil, ■!- 




Tha MfofcctiDD ■rf' tkc pfaal sjatirm ku 

hkte fbr tbeit ot^ecC ibe pn* mtioa of criiDcs, 

KNDctimn b> takiiig siraj crcn the txw- 

fr.^ of eril — iwttftiaiei bj Uking *n]r the 
paerr or the viif I<f ^ c^ 

The BHBt numerous dtit of these mesni 
u minwtcd with the tit of dirtcting the in- 
eiinaiioiu. by wakeninp th« •educiiTF mo- 
tircs whirb exdte to e>il. and bj Tortifying 
the tutelary nolirei which e»dte to good. 

Indirect metbodi, then, aie those which. 
without havinf-the cfaarsctenof puRiihment, 
•Ft either physioUj or monlly upon the mui, 
io order to dispOM him to obey the Uwg — to 
remore from hjm temptations to crimei. uid 
pivern him bj hii indinitioTU uid his know- 
Udgt 

These indirect methods have not onlf ^eit 
•dvutage in point of gentleness ; they alio 
often lucceed when direct methods (kil. All 
modem hiitoriant have reoiarked bow much 
lh« abuaei of the Roniin Catholic Church 
bave been diminished tin« the establishment 
of Protestantism. What popes and council* 
could not effect by their decrees, a happy 
riraln has effected without trouble: IhrT 
hare jeared to give occ«ion of scandal, whlei 
should become a luttject for triiunph to their 
enemies. Hence, this indirect method, the 
tne competition of religions, has had gTcater 
force in rnlnining and reforming them, iban 
all their positive Uwt. 

We may lake another example from poli- 
tical economy. It has been considered de- 
alrablo that the prices of merchandise, and 
npocially that the interest of money, should 
be low. High prices, it i« true, are only an 
evil, bjr comparison with the good of which 
they hinder the enjoyment ; but such as it is, 
I hrrc has been a reason for seeking to diminish 
them. In what manner him it been attempt- 
ed ? a roulluude of re^iUations have been es- 



afiiedratf — a legal interest ; and 

whM ha* happened? The regulations have 

been ehsded — puni.hmentt have been io- 

creaied — and the evil, instead of being dJmi- 

mahed, has increased also. There is no effi- 

acj but in an indirect method, of which ftw 

unents bare had the wisdom to make 

To leave B free course for the compe- 

of all capitalists — u 

of making war upon then —to 

(upplant each other — to bnle 

the tKjen to thenueWes by the most alna- 

bccom oScn :^such ia the meihod. Rec 

cca^Ktitiaa i* equivalent to a reward gmtad 

to thoae who liinush the best goods tt Ae 

lowest price. It offers an immediate aid oa- 

tmal reward, which a crowd of rivals ^Her 

theioidrc* that they shall obtain, and acta 

with greater efficacy than a distant niiiih 

meet, from which e»ch one may hope to 

Before entering upon an exhibition of these 
indirect methad>L. I ought to aeknowledge 
that the manner of their classif cation is a 
liltle artatrary. M) that several migin be raided 
under different heads, la seder invariably 
to distinguish them from tmtk other, an ei- 
ceei^gly subtle and &tigwg metaphyiioO 
Kulytis would be re<nared. h is nffident 
for the object in view, if d Ae iafrect me- 
thods may be placed ania one w other of 
these head), and if the inc«lu> of the le- 
gislator be awakened lo Itw principal louree* 
from which they may be diawa. 

I only add one preliminary remark, b 
it an essential one. In tbe variety of 
Bures about to be eihibiled, there is noi 
that can be recommended as suitable to 
government in particular, and still less I 
in general. The special advant^c of 
measure, considered by itself, will be 
cated under its title, but each may hav. 
Utive inconveniences, whidi it U impoaubb 
to detcraiine, without a knowledge of par- 
ticulsr circumstances. It ought, therefore, 
iderstood, that the object in 
adoption of an] 



I be well u 



given mcMufe, but solely 
view, and recommend it t 
those who may be abli; to judge of i 



eihibit it tot^t^^H 
the actenlion, w^^^| 
Ige of its fitno^^^l 



WiirN the will, ihe knowledge, and the 
power, necessary for an act concur, this act 
is ncceuarily produced. 7iic/>aa(iaa, Aaow- 
UJge.pmcer .- theu.', ihen. are the three pMnt* 
to which the influence of tbe laws may be 
applied, in order to dctermbe the conduct of 
individuals. These three words contaiQ in 
abstract (be sum and tbe tubiitauce of ever; 
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thlnf which «ui be done by iiitrt or in- 
direct le^Ution. 

I begin with power, beouM the nie«in of 
influence in thii reipeftue more limited and 
more limple, and becauie, in those cues in 
which tlie power to injure it taken away, 
every thing is done — lucceH it lecure. 

Power may be djitinguishedinto two kjndi : 
1. Jnlernnl power, which depends upon the 
intrinsic lacultiea of the individual: I.Ei- 
lernal power, which depends upon the per- 
sons and things which are without hini, and 
without which he cannot act,* 

Ai to iitlernal power, which depends upon 
the feculties of the individual, it is scarcely 
po<ublc to deprive a man of this advai)ta);e : 
the power of doing evil is inupsrsble from 
the power of doing good. When the hands 
are cut off. a niRn can hardly steal ; but alnj 
he can hardly work. 

Besides, these privative means are so se- 
vere, that they can only be employed with 
regard to eriminali already convicted. Im- 
pnsonment is the only one which cui be 
juttified in certain cases, in order to prevent 
an apprehended ofTence.f 

There are some cases in which the power 
of injuring may be taken away, by excluding 
what Tacitus calls irnlamento malorum — the 

Here the policy of the legisUlor may be com- 
pared to that of ■ govemeai : the hart of iron 
for the windows, the guards around the fire, 
rare in removing all sharp and dangerous in- 
struments out of the reach of the children, 
are slept of the same kind : with the prohi- 
bition of the sUe and labrication of diet for 
coining, of poisonous drugs, of concealed arms, 
of dice, and other instruments of prohibited 
games; the prohibition of making and having 
tnuret or other means of catching game, 

Mithomet, nottrusting to reason, has aou^t 
to put it out of the power of men to misuse 
ttroDg- liquors. If we regard the climate of 
hot countries, in which wine producet fury 



• 1. Power ab inl 




3. Power ab atra. 
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faine in usu. Qua 



«n spud Jndeoi tnlm 

cat, nndo cui: credo equidem Vollario. In- 

Senlosam sane fuistet eicogilainentum : siqui- 
em hoc modo, ut videlur, prediviut saltern 
ndnuilut u non facultas tollllui. Advenusdebi- 
litatem nmedinm, Mnileaqne nnptiat. Vfiium 



mmajusdeb<U(at,echan»si< 
Quidni' ■ ■ 



, ^—nihucpertineat Jndejcien- 
nt apertata tecunditu I seil nee vitiam videlur 
ncc rrmedium rude Rvum sapere: Gu-lliusque 
crediderlm hodiemot sttribuisic quun ontiquos 



rntfaer than stupidity, it will perhaps be found 
that its total prohibition n more gentle than 
its permitted use, which would have produced 
numerous oSences, and consequently nume- 
rous punishments. 

Taxes upon spirituous bquora, in part, ac- 
coToplisb the nune end. In proportion at the 
price is raised above the reach of the most 
numerous class, the means of yielding to in- 
temperance are taken from them. 

Sumptuary laws, so fitr as they prohibit 
the introduction of certain artjclea which arc 
the objects of the legislator's jealousy, may 
be referred to this hud. It is this which hat 
rendered the legislation of Sparta so famous : 
the predous metals were banished ; stran- 
gers were eicludcdi voyages were not per- 
mitted. 

At Geneva, the wearing of diamonds ivni 
prohibited, and the number of horses wu 
limited. I 

Under this head may be mentioned many 
English statutes relative to the sale of spi- 
rituous Uquora: their open enposure to sale 
is prohibited; it is necessary to obtain a li- 
cence which easts much, &c. The prohibition 
to open certain placet of amusement on the 
Sunday belongs to this head. 

To the same head must be referred mea- 
■urei for the destruction of libels, seditious 
writings, and obscene figures exhibited in 
the streets, and for preventing their printing 
and publication. 

The old police of Paris prohibited servnnti 
from carrying not only swords, but also canes 
and sticks. This might have been a simple 
distinction of rank — it might have been at 
a means of security. 

When one class of the people it oppressed 
by the sovereign, prudence would direct that 
they should be forbidden to bear arms. The 
greater injury becomes a justifying retion for 
the com mission of the lesser. 

The Philistinet obliged the Jews to resort 
to them, whenever they wanted to sharpen 
their hatchets and uwa. In China, ihcma- 
nufecture and sale of arms is eonlined to the 
Chinese Tartan. 

By ■ statute of George the Third, any in- 
dividual is forbidden to have more than fifty 
pounds weight of gunpowder in his house; 
and the dealers in gunpowder are forbidden to 
have more than two hundred poundt weight 
at one time. The reason assigned is the 
danger of ciplosions. 

In the statute* relating to the public roadt 
and turnpikes, the number of borset to be 
used in Bcarria^ is limited to eight; except 

case of the removal of certain articles, and 

what relates to the public service Con- 
cted with the artillery and ammunition. 
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The rtHiOn tssignud U the prL'servation of 
the rindii. 

If their moviurcx. nnd othrn like them, 
have, beaideB. a pDlJticul ohject, il i<i what I 
do not pretend tu say ; but it is certnin, that 
■uch expedients may be employed for taking 
awny the meani of revolt, or diminiihing the 
Ikcilities for smuggling. 

Among the eipedients whirh may be de- 
rived irom this source, 1 know of none more 
happy nor more simple than that which is (em- 
ployed in England for rendering the siealing 
of bank-notes difficult, when it is intended 
to eend them by the post : they may be cut 
into two parts, and each part sent separately. 
The stealing of ooe half of the note would 
be uBclesi, and the difficulty of stealing both 
parts, the one after the other, is so great, 
that the oQence is almost impoiaibte. 

For the eiercise of some profesaiont. proob 
of capacity are required. There are others 
which the laws render incompatible with each 
dther. In England, many offices of justice 
are incompatible with the condition of an nt- 
tomey: it is feared lest the rigLthand should 
wcretly work for the benefit of the lefi.' 

Contrartors for the supply of provisions. 
&c. for the navy, are not allowed to sit in 
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lis, and subject to the judgment of 
the Parliament : it would not be proper that 
they should be members of il. But there are 
stron^-er reasons for this ciclusion, to be 
drawn from the danger of increasing minis- 
terial influence. 



I ONLY mention this policy to proseribe it ; 
it has produced the censur'tbip of books -. it 
hu pradnecd the ini]nisitian ; it would pro- 
duce tbe eternal degradation of the human 

1 intend to show— IM. That Ibe diiTusion 
of knowledge is not hurtful upon the whole ; 
crimes of refinement being less hurtful than 
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««>r. Police of Vienna, 1777. Agieai 
number of police regulations may be rerened lo 
this head. 

■f- Knowledge, ihnugh commonly canaiderel 
ai distinct fnim power, ii really a brsnch of it. 
a branch ot pnwEr, whole seat is in the 

n.r ^__uj any act, he 

es for doing it, 

J, ._ ..„je two Irinifi of 

knuwledge may be distinguished into that of 
motives, and ihal of means : the tirst constitutes 
indlnation, the second conttiiuta a part of power. 
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those of ignorance: 2d, That the most ad- 
ViintageoUB method of combating the evil 
which may result from a certain d^ree of 
knowledge, is lo inciease its quantity. 

I say at once, that the diffusion of know- 
ledge is not hurtful upon the whole. Some 
writers have thouglil, or appeared to think, 
that the less men knew, the better they would 
be; that the less they knew, the fewer ob- 
jects would Ifaey be acquainted with, as mo- 
tives to, or instrunicjits fordoing evil. That 
fanatics have held this opinion, would not be 
surprising, seeing there is a natural and con- 
stant rivalry between the knowledge of useful 
and intelligible things, and the knowledgeof 
things imaginary, useless, and unintelligible. 
But this style of thinking, with retpect to 
the danger of knowledge, is suflidcntly com- 
mon among the mass of mankind. Theyspeak 
with regret of the golden age — of the age 
when nothing was known. In order to ex- 
hibit the mistake upon whidi this maimer of 
thinking is founded, a more precise method 
of estimating the evil of an offence, than baa 
hilberlo been employed, is required. 

That the crimes of rciinement have been 
considered more hateful than the crimes of 
ignorance, is not surpriiung. In judging of 
the gmndtur of offences, the prindpte of an- 
tipathy bus been more followed than the prin- 
ciple of utility: antipathy looks more at the 
apparent degiadation of character indicalM 
by the offence, than at any other circumiunce. 
This, in the eyes of passion, is the la'teat 
;ioi'rI in every action; in comparison with 
which, the strict examination required bytbe 
principle of utility will always appear cold. 
Now, the greater Ibe knowledge and refine- 
ment indicated by a crime, the greater the 
reflection exhibited on the part of it* author, 
the greater the depravation of moral dispon- 
tions indicated also: but (be evil of a crime. 
the only object, according to the principle of 
utility, is not solely determined by the de- 
pravity of character exhibited — it depends 
immediately upon the sufferings of the per- 
rons who are affected by the crime, and the 
alarm which results from it to society in ge- 
neral ; and into this sum of evil, the depra- 
vity which the criminal has manifested, enter* 
OS an aggraiation, but not as an essential 

The greatest crimes are those for which tbe 
slightest degree of knowledge is suflicjentr 
the mtist ignorant individual always 
how lo commit them. 

Inundation is a greater crime than 
diadsm, incendiarism greater than murdef, 
murder than robbery, robbery than cheatiDg. 
'I'liis might be demonstrated by an arithme- 
tical process, by on inventory of the items of 
evil on both sides, by a com|«rison of the 
extent of evil done to each person injured. 
and hy Ihe number of persona who would be 
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enveloped in such evil. But how much k 
ledge miut be posseiicd, that an individuul 
may be qualified to commit such ictt? The 
moat atrodouB of all only requires a degree 
of infonnatioii whieb ia found among 
iDoit barbarous and mvukc of men. 

Rape IH worse tban «eduetion or adultery i 
but Tape ii more frequent iu times of tgno- 
ranw ; aeduction aad adultery in timea of 
civilization. 

Tbe dicaemination of knowledge has not 
BUirmented the number of criine», nor even tbe 
&cility of cammitEinK them i it bas only dj- 
rersitied the meutis of their aceompliahment. 
And how has it diversified tlivm? by gradually 
iubslituting thow wbieh are less hurtful. 

Ua new method of cheating invented? the 
inventor profiti for a time by bia discovery ; 
but soon his secret is discovered, and we are 
upon our guard. He mutt then iiave recourse 
to a new method, wbicb, like tbe Qrst. will 
1a.1t only for a time, and pasi awsy. All this 
lime it is only cheating, which is leu mis- 
chievous than theft, which itself is a less evil 
than highway robbery.* For what reason ? 
Tbe confideiice of every one in hi! own pru- 
dence, in his own ugacity, hinders him from 
being alarmed to mueli by a case of cheating 
as by a robber]'. 

Let ui, however, acknowledge that the 
nicked abuse every thing, — that the more 
they know, the greater will be their means 
of doing evil ; what follows ? 

If the good and the wicked compose two 
distinct races, as those of the blacks and (he 
whiles, tbe one might be enlightened whilrt 
tbe other was held in ignorance. But since 
it is impossible to dislinguieh them, and since 
good and evil are so frequently mingled in the 
same individuals, one law must be ciitablished 
for all : general illumination or general biind- 
ness ; there is no medium. 

Tbe remedy springs out of tbe evil itself. 
Knowledge confers no advantage upon the 
wicked, except they exclusively p05<:ess It : 
a snare, when recognised, is no longer a 
•aare. Tbe most ignorant nations have known 
bow to poison the points of their arrows ; but 
it is only those nations which are far advanced 
in civiluation, which are acquainted ivith all 
poisons, and can oppose antidotes to eaeb. 



suppose 
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cheating nmy prove none ; since a grcsier sum 
may be obtained by fraud than Ly highway 
tobWiy. I'or proof of the supttioriiy of modem 
mannen over those of ancient times, reference 



age*. In Volaire'a Oenenl HiiMry. Roberi»n'i 
Intraduciian to Cbaites V.. Birringion's Obser- 
vations on the English Statutes, and the Tres- 
al» ,J t ^ r'k-...lT-. A^ /"'■..-•..IT ~ 



All men ore quolilieU to commit crimes : it 
is only the enlightened who are qualified to 
frame laws for their prevention. The les< 
instructed a man is, the more is be led t4) 
separata his interests from those of his fel- 
lows. The more enlightened be is. the more 
distinctly will he perceive the union of his 
personal with tbe general interest. 

Examine the history of past times i the 
most barbarous ages will present an assemblage 
of all crimes, and even crimes of cheating, 
OS well as those of violence. The groasnesa 
given lo some vires does not exclude a singla 
one. At wbat period were bise titles and 
blae dotations most multiplied ? When the 
clergy alone knew bow to read — when, from 
the superiority of their knowledge, they re- 
garded other men nearly aa we regard horses, 
which we could no longer render submiauve 
to the bit and tbe bridle, if their intclleetual 
faculties were augmented. Why, at the same 
time, had they recourse to judicial duels, to 
proofs by fire and water, to all those species 
of trials which they CBlieijadynutiUofGodt 
It was because, in the in%icy of reason, they 
bad no principles upon which to discern be- 
tween true and Iklse testimony. 

Compare the elTects produced under those 
governments which have restrained the pub- 
bcation of thought, and those which have 
allowed it a free course. You have, on the 
one aide. Spain. Portugal, Italy ; you have, 
on the other aide, England, Holland, and 
Northern America, Where are the most d- 
viliied mannera and the greatest happiness? 
where are the most crimes committed ? where 
is society most gentle and most secure ? 

Those inatituEions have been too much 
celebrated, in which their heads have mono- 
polized all knowledge. Of this kind was tbe 
prieatbood of ancient Egypt, the caste of the 
Braniins in Industan, the sodetiea of the 
Jesuits in Paraguay. Upon these institutions 
it ia proper to make two observatioiit : the 
first, that if their conduct have merited eu- 
logium. it ia ivith respect to the interest of 
those who have invented these forma of go- 
vernment, not with respect to the interest 
of those who have tieen subject to thein. It 
may be admitted that the people have been 
tranquil and docile under these theocracies ; 
have they been happy? This cannot be be- 
lieved, if it be admitted that abject servitude, 
vain terrors, u«ele^ obligations and mortifi- 
cations, painful privations and gloomy opi- 
nions, are obstacles to happiness. 

The second observation is, that they have 
less completely obtained their design in main- 
taining natural ignorance than in spreading 
prejudices and propagating errors. Tbe chiefi 
themselvea have always finished by becoming 
ictims of this narrow and punllanimoua 
policy. Nations which have been retained in 
'■■e of constant inferiority by in 



PRINCIPLES OF PENAL LAW, 



[Paet III. 



whicb were oppowd to *11 kindi of progrees. ' 
iMve >t length become the prey of otber tib- 
tMMis. who bare ohiained ■ comparaliire su- 
periority. Theie n&tiont, hvconie old in their 
infitnc.T, under tutor* who prolonged their 
UDbecility in order more easily to govern 
them, have ilvniy* offered an easy conquest, 
and, once subjugated, have known no change 
bul in the colour of Ifaeir chain*. 

But it may he said, there is no queslion 
among us of leading men back (o ignorance ^ 
■II goTernmBQts feel the nccewity of illumi- 
nation. What eidtei their feari, is the li- 
berty of the press. They are not opposed to 
the publication of books of adence ; but have 
they not reaeon to oppose the publication of 
immoral and seditious nntings, with regard 
. to which there i» no lontrer any opportunity 
of preventing their mischief, when oncf they 
are issued 7 To punish a guilty author may 

Ciopi prevent the guiit of those who may 
tempted to imitate him; but to prevent, 
by the institution of a censorship, the publi- 
cation of evil books, is to stop the poison at 

The liberty of the press has its inconve- 
niences, but the evil which may result from 
le compared with the evil of the 
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Where shall that rare genius, that superior 
tntelUgcnce, that mortal acceasihie to all truth 
and inaccessible to all passions, be found, to 
whom to confide this right of supreme dicta- 
tion over all the productions of the hui 
mind ? Would a Locke, or a LeibniW, i 
Newton, have had the presumption to 
dcrtuke it? And what is this poitr that 
TDu are obliged to conlide to ordinary men ? 
It ia a power which, by a lingular necessity, 
collects together in its eierciee all the causes 
of prevarication, and all the characters of 
iniquity. Who is ihe censor ? He is an in- 
terested judge — a sole, an arbitrary judgr. 
who carries on a clandestine process, con- 
demns without hearing, and decides without 
appeal. Secresy, the greatest of nil its abuses, 
is essential In a censorships publicly to plead 
tlie cause of any bouk would be to puiil' ' 
in order to determine whether it were 

Whilst as to the evil which may 
from it, it is impossllilc to estimate il, 
it is impossible to say what it arresti 
is nothing less than the danger of arresting 
the ptogresi of the human mind in every 
career. Every interesting and new tmth 
must have many enemies, 
resting and new. Is it t 
the censor will belong to that infinitely sma 
rmmber who rise above established prcji 
dices? were he to possess this elevation of 
mind, would he possess boldness sufficient ' 
compromise luDuelf by discoveries of which 
be would not possess Use glory ? There ' 



only one course of safety for him Mt is to 
proscribe all but ordinary ideas — (o pan his 
blasting scythe over every thing which rise* 
above the ordinary level. He risks notliing 
by prohibition ; he risks every thing by per- 
mistion : by doubt he does not Hifli:r; it is 
truth which is stifled. 

If it had depended upon men invested witli 
authority to regulate Ihe progress of the hu^ J 
man mind, where should we now have been* | 
Religion, legislation, natural philosophy, mo- I 
rals, would still be all in darkness. A 

The proof of these well-known fiwM need ' 
not here be repeated. 

The true censorship is that of an enlight- 
ened public, which will brand dangerous and 
Mie opinions, and will encourage useful dis- 
coveries. The boldness of a libel in a &ee 
country will not save it from general con- 
tempt : but, by a contradiction ea^ly to be 
eiplained. the indulgence of the pubhc in itds 
respect is proportioned always to the rigour i 
of the government. J 



CHAPTER 111. 



We have seen that legislation can only ope- 
rate by influencing the power, the knowledge, i 
the will: we have spoken of the inject J 
means of taking away the power of injury f>B 
we have seen that the policy which woold'fl 
prevent men from acjuirng information wc 
be more hurtful than advantageous. All ol 
indirect means which can be employed a 
therebre have reference to the directioo d, 
their inclinations ; to Ihe putting In practM^ 
the rules of a logic too little underrtood iT 
present — itie logic of the icitl — a logic which 
often appears in opposition to the logic of 
anileritandi<tg, as it has been well expressed 
by the poet — 

" Video meUna, 
Proboque, et delcrion lequor." 
The methods we arc about to present are of 
a nature to make this internal discord in many 
cases to cease ; to diminish this contrariecy 
among motives, which often exists only from 
the unskilfulness of the legislator — fiwn tn 
opposition which he has himself created be- 
tween the natural and political sanctions — 
between the moral and religious sanctions. If 
he could make all these powers concur towards 
tbe ame end. all the faculties of the man 
would be in harmony, and the inclination to 
injure would no longer exist. In those osei 
in which this object cannot be attuned, it ia 
proper that tbe power of the tutelary motive* 
should be made to exceed that of tbe aeduc- 
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of political or mond problemi, unil I slmll 
■how their lolation by diSftrenC cxiinplp<i ; — 

Problem Irt, To diTert the course of diin- 
geroua deurea, and diref t tbe intrliiuitioii to- 
wards those amufLnienti which are most con- 
formed to the public interest. 

2d, To make such immgements, chat a 
given deiire may be satiifieil without preju- 
dice, or with the leut possible prejudice. 

3(/, To avoid furnishing encouragementi 
to crimes. 

4M, To augment tbe responsibility of In- 
^viduols, in proportion as they are more 
cxpoaed (0 tern ptnt ion. 

5lh, To diminisb their wnsibility with re- 
gard to temptation. 

6fA, To Btrengthcn the impremion of pn. 
niihmenta upon the ima^nation. 

7lh, To beiliute the knowled;^ of tbe 



11 of reeogniiing 



9lh. Toradlitatethi 

and finding individuals. 

IO(A. To increaie the difficnltj' of escape 
to delinquent!. 

llfA, To ^minlsh the unceitBinty of pro- 
cedure and punishments. 

lith. To prohibit aceeimorj offence*, in or- 
der to prevent their prindpak. 

After these means, whose object is gperial, 
we ihall piHnt out oCbera vt a more general 
nature, such as the cultivation of benevolence 
and honour, the emptoyment of the motive 
of religion, and the use which may be nisde 
of the power of initruction and education. 



CHAPTER IV. 

TodinertthtemiritofDangemisDeiirei.ond 
direct tht incKnation lowardt ikote amvie- 
mmli icAick are moM con/bmKd fo Me pab- 

Thk object of direct legislation is to combat 
pemiQoua desires, by prohibitianB and pu- 
nishments directed against the hurtful acts 
to which those de«ire» may give birth. The 
object of bdirect legiaUition is to counter- 
mine their influence, by augmenting the force 
of the less dangerous desires which may enter 
into competition with Cbem. 

Tliere are two objects to be considered : — 
What are the desires which it would be de- 
urable to wealf en ? By what meaos may we 
attain tbii end ? 

Pemicious desires may arise from three 
sources:— Isf. The malevolent passions ; 2d, 
The fondness for inebriating tir|uors : 3d, The 
love of idleneis. 

The methods of diminiflhing them may be 
reduced to three beads ; — I . Tbe encaunfring 



hindly feelings; 2. The Givouring the can- 
sumption of non- inebriating liquors, in pre- 
" rence to those which intoiicate ; 3. The 
□idance of forcing men into a slate of 

Some persons may be astonished that (he 
catalogue of the sources of vicious inclinations 
is so limited; but they must be made lo ob- 
serve, that in the human heart there is no pas- 
sion absolutely bad: there is noone which does 
not need direction — there is no one which 
ought to be destroyed. It is said, that when 
the angel Gabriel prepared the prophet Ma- 
homet for his mission, betook out of his heart 
a black spot which contained the seed of evil. 
Unhappily this operation is not practicable in 
the hearts of ordinary men. The seeds of 
good and evil are inscparatcly mixed : incli- 
nations are governed by motives. But mo- 
tives are constituted by pains and pleasures ; 
by all puns to be avoided, by all pleasures to 
be pursued. Hence all these motives may 
produce all sorts of effects, irom the best to 
the worst. 

They are trees, which bear excellent fruits, 
or poisons, according to the aspect in which 
they are found, according to the culture of 
the gardener, and even according to the wind 
which prevails, and the temperature of the 
day. The moat pure benevolence, too con- 
fined in its object, or mistaking its means, 
mil be productive of crimes ; selfish affec- 
tions, though tbey may occaoonally become 
hurtful, are constantly moat necessary ; and 
notwithstandingtheir deformity, the malevo- 
lent passions are always at least useful — as 
means of defence, as securities against the in- 
vasions of personal interest. No one affection 
of the human heart ought therefore to be era- 
dicated, since there is not one which does not 
act its partin the systemof utility. AU tbat 
is required, is to work upon these inclinations 
according to the direction which tbey take, 
and the effects which can be foreseen, ll 
may be possible also to establii^h a uiwful ba- 
Isnce among them, by fortifying those which 
are usually weak, and weakening those which 
are too strong. It is thus that a &nner di- 
rects the coune of the waters, that he mat 
not impoverish his meadows, ind prevents 
their inundation by dykes. The art of con- 
structing dykes consuls in not directly op- 
posing tbe violence of the current, which 
would carry away every obatacle placed di- 
rectly in its front. 

The desire for intoxicating liquors is. pro- 
perly speaking, the only one which can be 
extirpated without produdng any evQ, since 
the irascible pasiions. aa I have aud. are a 
necessary stimulant in the cases in which in- 
dividuals have to protect themselves from in- 
juries, and lo repel theatlackaof their enemiea. 
Tbe loveofrepose is not hurtful in Itself) in- 
dolence is, however, mi «vi1. iiuumuch aa it 
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&VOIUI the uc«nduicy of evil puaions 
mil timeB, these three deiires may be 
dered u requiring to be equally reaute 
need scarcely be dreaded, lest we Bhuuld be 
too ■uceessflil in overcoming the inclination 
to idleneu, or that it wiU be poaaible lo re- 
duce the vindictive pauionB below the point 
of their utility. 

The first expedient, I have sud, conmata 
id encouraging innDCenl amusmrali. This i< 
one branch of Ihe very conipliealcd hut unde- 
fined science which conaiita in advancing civi- 
liution. The state of barbarism diflers from 
that of civiliuiEion by two charocteriitics 
I. By the force of the iraicii/e appetjtcai 
By Ihe small number of objects of enjoyment 
which olTeT themielvei to the conaipUcibie 

The oeeupationiofa lavage, when be has pro- 
cured the neceuariei for bin physical wuita — 
the only wants he knows ^are soon described : 
the pursuit of vengeance — the pleasures of 
"on, ifhe possess the means — sleep, 
' impkte indolence ; these are all 
Each of bis inclinations i> fa- 
vourable to the developement aiid action of 
every other: resentment finds easy access to 
an empty mind ; idlencea is the tloor of drun- 
kenness, njid drunkenness produces quarrel* 
which nourish and multiply quarrels. The 
pleaaures of love not being complicated 
the sentimental refinements which em belt 
and strengthen them, do not occupy a c< 
apicuoui part in the life of the savage, and do 
not go Gti in (Uling up the intervals of his 
labours. 

Under a regular government, the necesuty 
of revenge is luppreised by legal protection, 
■nd the pleasure of giving way to it is re- 
pressed by fear of punishment. The power 
of indolence is weakened, but the love of 
intoxicating liquors is not diminished. A na- 
tion of savages, and a nation of hunters, are 
convertible terms. The life of ahunter olTers 
long intervals of leisure, as well as that of 
« &hennBn, provided they understand the 
means of preserving the spedesof food which 
they obtun. But in a dvilizcd state, the 
mass of tbe community is composed of la- 
bourers and artisans, who have no more lei- 
lure than is required Cor relaxation and sleep. 
Tbe misfortune is, that the passion liir strong 
drinks may be gratified in the midst of a life 
of labour, and they may be talcen during the 
hours setapart for repose. Poverty restrains 
it among the inferior classes; but artisans, 
whose labour is better paid for, may make 
great sacrifices to this fatal desire; and the 
richer claites may devote to it all their time. 
Hence we see that, in the rude ages, tbe lu- 

• This ditiinction of die .-h™l™«. i. ...ffil 
dently complete : lo the K' 
pleasures of malevolence ; 
plcaiurei. 



perior classes have divided their life between 
war — the chase, which is the image of war^ 
the animal functions, and long repasts, of 
which drunkenness was tbe chief attraction. 
The detail of such scenes formed the whole 
history of a great proprietor, of a grand feudal 
Baron, in tbe Gothic ages, Tbe privilege of 
this noble warrior, of this noble hunter, seems 
to have been to prolong, in a more civilised 
society, tbe occupations and tbe character of 

This being the ease, every innocent amuse- 
ment that tbe human heart can invent is use- 
ful under a double point of view : — lal. For 
the pleasure itself, which result* from it ; 2d, 
Prom its tendency to weaken the dangerous 
inclinations which man derivei froni hi* na- 
ture. And when I speak of innocent anmse- 
ments, 1 mean all those which cannot be 
sboivn to he hurtful. Their introduction be- 
ing favourable to the happiness of society, 
it is tbe duty of the legislator lo encounge 
them, or, at least, not lo oppose any obstacle 
to them. 1 shall mention the sources of some, 
commencing with those which are regarded 
as most gross, and proceeding to those which 
are considered as more refined : — 

I. The introduction ofs variety of atimenu, 
and the improvement of horticulture applied 
to the production of nutritive vegetables. 

3. The introduction of non-intoxicating ^ 
liquors, of which coffee and tea arc vhc prin- - 
cipal. These two articles, which some sii> I 
perficiat mind* would be turprised to find I 
occupying a place in a catalogue of moral 
objects, are so much the more usefid, since 
direct competition with intoii- 
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iprovement of every thing which 
utes elegance, whether of dre«s or {UM- 
Ihe embellishment of gardens, &c 



the second, all 04 he 



,m 

time, whether-athletic or sedentary, Bmon^^^^l 
which the game of chess holds a distingiiifbM ^^^| 
rank : I eiciude only games of chance. These 
tranquil games liave brought the seie* more 
nearly upon an equality, and have diminished 
ennui, the peculiar malady of the human race, 
and especially of the opulent and the aged. 

5. The cultivation of music. 

6, Theatres, assemblies, and public i 
mente.I 

-f- The celebrated Hogarth painted two plfi- 
lurea. called Beer Street and <iin SlrecL In 
the lini, eveiy thing bruthes an air of gainyand 
health ; in the seciind, of misciy and disrasr 
This admitable aidst wished to instruct by bii 
pencil, and had rellecled mote upon monls Ihais 
many who give ihemielvca out as piot'esaon of 
this science. 

; "l have heard 91. d'Atgenson say, ihM 
of police, there w 
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7. Tbe cultivition of Ihe arts, scicnrca. 
and literal lire. 

When we caniitler tbui- different lources 
of enjoyment, u opposed (□ the ni!ceB9uy 
DiEiina of providing lubsittenee, they are 
called objeeti of luxury ; if tbeir tendency lie 
(uch as hai been luggealcd, how lingulai m- 
evet it may appear, Iiuury it rather a lource 
of virtue than of vice. 

This branch of policy hai not been entirely 
nejcleeled, but it hu been cultivated in a 
poUtiral, rather than in a moral view. The 
object has rather been, to render tbe people 
tranquil and lubmi naive to government, than 
to render the dtJienit more united among 
ihemiclvef. more happy, more industriouB, 

The games of the circus were one of the 
principal ohjecta of attention among the Ro- 
mani. It was not merely a method of con- 
ciliating the alTectiona of the people, bill also 
of diverting their atrenlion from public af- 
£ur9. The saying of Pyladea to Augustus is 
well known. 

Cromwell, whoae ascetic principles did not 
allow him to use this resource, bad no other 
means of occupying the mindt of hi* c 
trymen, than engaging the nation in foreign 

At Venice, a government jealous to ex- 
ceii of its authority, showed the greatest in- 
dulfience to pleaiuret. 

The processions and other religious festi- 
vals of Catholic countries partly iccomplished 
tbe same object as tbe games of tbe circus. 

All these institutions have been considered 
by political writers as so many means of sof- 
tening the yoke of power — of turning the 
minds of men towards agreeable objects, and 
preventing them from occupying themselv 
with the aOairs of government. This eHei 
without having been the object of their i 
tablishment. has cuuied tbem to obtain mo 
favour when they have been esiablishL'd, 

Peter 1, bad recourse to agreater and me 
generous policy. 

The mamicri of the Russians, with the 
■iceplion of sobriety, were more Asialicthi 
Baropean. Peter I., desirous of moderatii 
their grounesi, and softening the ferocity i 
Iheir manrkers, employed some expedients 
which were perhaps a little too direct. He 
fiaployed every possible encouragement, and 
went so far a* to use violence, in order to 
btroduce the European dress, Ihe amuse- 
ments, the assemblies, the arts, of Europeans. 
To lead bit subjects to the imitation of the 
other nations of Europe, was, in other terms, 
to drilise them. But he found the greatest 
MMilance to all these innovations. Knvy, 
JMlousy. eonlempt, and a multitude of anti- 
•oeial passions, rendered them disinclined to 



an assimilation to these rival strangers. 
These passions no longer recognised ibeii 
object when the visible marks of disdnction 
were efiaeed. Uy taking away that exterior 
which distinguished tbem, he took aw»y 
fl>)m tbem, ao to speak, the pretext and ali- 
ment of these hateful rivalties. He asso- 
ciated them with tbe great republic of Europe, 
and he gained every thing fur them by this 
association. 

The rigid compulsory observance of tbe 
Sabbath, as in Scotland, in some paru of 
Germany, and in EnuUnd. is a violation of 
this policy, which has no foundation in the 
Gospels, and it even contrary to many teita 
ajid positive examples. 

Happy the people who, rising above brutal 
and gross vices, study elegance of manners. 
the pleasures of society, the einbellishmenls 
of their places of resort, the line arts, the 










CHAPTER V. 

To mate inch niranjemenlii, that a i/iveii Dt- 
urc may he •nlirfied wilAout jirijudice, or 
with the Uail pataiLte prejudice. 
Tif E desires of which we are about to speak. 
as well as others which we have not men- 
tioned, may be satisfied in different manners. 
and on different conditions, through all the 
degrees of the scale of morality, from inno- 
cence to the highest crime. That these 
desires maybe satiaSed without prejudice — 
such it tbe first object to be accomplished ; 
but if they cannot be regulated to this point, 
that their satittsction may not produce so 
great an injury to the community as that 
nrhich results ftom a violated law — such is 
the second object. If even Ibis cannot be 
attained, to arrange every thing in such m 
ner. that the individual, placed by his desires 
between two offences, msy be led to choose 
the least hurtful — sucb is the third object. 
This last object appears humble enough -, it 
ii a species of composition with vice : a bar- 
gain is made with it, so to speak, and it Is 
sought that tbe individual may be saiiided 
at the least possible expense. 

Let us examine bow it is possible to 
upon all these pmnta with three class 
imperious desires — I. Revenge ; 2. Poverty : 
3. Love. 

SciTTioN 1. For the satiibction of vindic- 
tive dewres without prejudice, there are two 
means — 1. To provide a legal redress for 
evcryspedesof injury jS. Toptavideaco 
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petait redrBM for »ll inJaricB which affecl 
honour; 3. For tbe satiafaclJun ot tbo 
vindrtive dcnrn milh iht leait poaiibit pri 
judire, there ia only one BJipcdient; it is thi 
of •bowing indulgenre to duelling. Let ub 
recapituUle these diOerent head*. 

1. Ta prvvidt a Ltgal Rednnfor tvery 
ipecin o/iaJMiy. 

The vices md the virtues of the hunmn 
race depend much upon tbe circumstiincea of 
•oeiety. Hospitality, u has been observed, 
is mort pr«rd»ed where it is raoBt necessary. 
It ia the same with revenge. In the state of 
nature, the fear of private vengeance ii tbe 
only restraint of brute force — (be only se- 
curity against the violence of tbe passioiia : 
it correaponds to tbe fear of punishment in 
■ state of political society. Each step in tbe 
■dminiatnlion of justice tends to diminiEb 
tbe forn- of the vindictive appetites, and Co 
prevent acta of private uiimosity. 

Tbe interest prindpally in vtevr, in legal 
redress, is that of the party injured. But the 
offender himself finds his profit in this ar- 
rangement. Leave a man to avenge himself, 
and his vengeance knows no limits. Grant 
to him what you, in cool blood, consider as a 
■uDicient satis&ction, and prohibit his seek- 
ing for more ; be will choose rather to accept 
what you give him, without running any hU' 
Eard, than expose himself to the judgment of 
the law, by endeavouring to take a greatei 
satisfaction by bimsclf. Here, then, is an ac- 
cessary benefit resulting from care to provide 
judicial redi-esB. Reprisals are prevented: 
oovercd by tbe buckler of justice, the iruis- 
gresaor. after his offence, finds himself in a 
state of comparative security under tbe pro- 
tection of the law. 

It is suflicientlj evident, that the more 
completely legal redress is provided, tbe more 
the motive will be diminiibed which might 
eidte the party injured to procin* it for biin- 
aclt' When every pain which a man it liable 
to suffer from the conduct of another, shall 
be followed unmediately by what shall, in bin 
eyes, be an equivalent pleasure, the irascible 
appetite will no longer exist. The suppo- 
ntion is evidently an cug^rated one; but, 
exaggerated aa it is, it includes enough of 
troth to show, that each amelioration which 
i> made in this branch of justice, tends lo 
diminish the force of tbe vindictive passions. 

Hunie has observed, in ppeaking of the bar- 
barous times of English history, that the 
f^eat difGcuhy was to engage the injured 
party to receive satistactioa ( and that the 
laws which related to wtislaetion were as 
much intended lo limit bis resentment ai to 
procure for him an enjoyment. 

In addition to this, institute a legal pu- 
nishment for an injury ; you provide a plitce 
faf generosity — you create b virtue. To 



pardon an injury, when the law offers ■ M-9 
tisfaction, is Co cierciae a spedes of WM^ 
rioriCy over an adversary, by tbe obligation 
which results from it. No one can attribute 
the pardon to weakness : the motive ii above 
suspicion. 

2. To providt a romptttut Rtdrtst for Mur 
tU, which attack the Paint of Son-^Sm 
particular. V 

Tills class of injuries demanos so mud 
tbe more particular attention, in as much as 
they have a more marked tendency to eidte 
Che vindictive pasHons. Enough has been 
already said upon this subject in Part L Cb. 
liv. to render a return to it unnaceanry. , 

In this respect, the French junsprndenaf J 
has long been superior to all others. 

English jurisprudence is eminently defi _ 
tive upon thu point. It knows nothing at 
honour ■ — it has no means of estimating • 
corporal insult but by the siie of the wound. 
It docs not suppose that there can be any 
other evil in the loss of reputation, than the 
loss of tbe money which may be tbe conic- 
qiience of it. It considers money as a re- 
medy for all evils — a palliation for all af- 
fronts. He who does not possess it, pouessca 
nothing : he who possesses it, can want lor 
nothing. It knows only pecuniary reparation. 
But the present generation ought not to bf J 
reproached with the rudeness ^ the agatt 1 
barbarism. These laws were eetablisbed what J 
sentiments of honour bad not been dcvclopcj^] 
Questions of honour are now decided by ' ~ 
tribunal of public opinion, and its decrees 
pronounced with a power altogether pcculJMtB 

However, it cannot he doubted but ll ' 
the silence of the hiw has hj ~ 
An Englishman cannot enter France witboq 
oliserving how much more tbe feeling o1 
nour. and tbe contempt of mouey, descend 
so to speak, among tbe inferior flsasm i 
France, than In England. This differenc* Ii 
especially remarkable in the army. Tbe l 
timent of glory — the pride of disinteiesl 
nesa — are everywhere discovered among tlw^ 
common soldiers ; and they would consider a 
noble action at tarniihcd by estimating its 
value in inoncy : an honorary sword a the 
first of recompenses. 

3. To thoa indalgtnce to Duelliiy 
If tbe individual offended will not be con- 
tented with the satisfitction offered by the 
laws, it is proper to be indulgent to duelling. 
Poiiuning and assassination are hardly heud 
of. where duelling is cstaUished. Tbe ligllt 

vhich results from ic, is like a premiuni 
of assurance, whereby a nation guarantee* It- 
selfagainst the greater evil of other oficncea. 
Duelling is o preservative of potiEenesa and 
peace : the fear of being obliped to give or 
' re a challenge, destroys quarrels m their 
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The Greek* and Romuia, it will be 
■aid, were acquiiiiiteii with glory, uid knpw 
noting of duelling. So mui^h the 
ihein : tbeir leiiliinnit of glury w 
piwed either to poisamng or us. 
Acoong the political diaBeniions uf the Athc- 
iiiaiiii, one hdlf of the dtiiens plotted the 
■iruRtion of the other. Compare what posaes 
in Kngland uid Ireland with the diaaeniiona 
of Greece and Itomd. Clodius and Milo, 
lur cuilome, would have fought 
ding to Roman cuatoma, they 






MiiprocaUy sought to aBsaaeinste each otber. 
and he who killed his adversary only fore- 
stalled him. 

In the island of Malta, duelling had be- 
ccme a species of madiiesi, and, !io to speak, 
of d»il war. One of the Grand Masters mode 
Buch aevere lawa against it. and cieculed 
them to rigorouily, that duelling ceased : but 
it was to give place to a crime which unites 
cowardice with cruelty. Aaaasslnalion, be- 
fore unknown among the knights, became so 
common, that tbey soon regretted the loss of 
duelling, and at lut expressly tolerated it. 

result was sueh as bad been expected. So 
soon Bi ■ course of honourable revenge was 
opened, the elandcstine methods were ren- 
dered infiunoua. 

Duels are less common in Italy than in 
France and England : poisoning and assassi- 
nations are much mure so. 

In France, the laws against duelling were 
■evere ; but methods were found for eluding 
them. Upon an agreement to ligbt. a pre- 
tended quarrel was got up as a kind of prelude. 

In England, the Uw confounds duelling and 
murder : but the j urjos do not confound tbem ; 
they pardon it. or, what amouiita to the same 
ihuiR, find it manslaughter (involuntary bo- 
roiride.) The people are better guided by 
their good sense, than the jurists have been 
by their science. Would it not be better to 
phue the remedy among the laws, nther than 
in their subversion ? 

Section II. Let us turn to indigence : we 
have bete to consider the interests of the 
poor themselves and those of the community. 

A man deprived of the means of subsistence. 
is urged, by the moat irresistible motives, to 
cofamtt every crime by wbicb he may pro- 
Tide for his wants. Where this stimulus 
esiats, it is useless to combat it by the fear 
of punishment, because there is scarcely one 
punishment whidi ran be greater, and no one, 
which, by reason of its uncertainty and its 
distance, can appear so great, as the dying of 
hunger. The effects of indigence can there, 
fore only be guarded against, by providing ne- 
cessaries fbr those who have them not. 

The indigent may be distinguished in this 
reject, into bur dasHs : 1. The industrious 



poor; those wbo are witling to work that 
tbey may live. 2, Idle mendicants; those 
who prefer rather to depend upon the pre- 
carious charity of pasaengera for submstence, 
than to labour for their subaistvncG. 3. Sus- 
pected persona; those who, having been ar- 
rested on account of a crime, and set atUberty 
because of the insuHideney of proof, have 
remained with a stain upon theii reputation, 
which hinders their obtaining employinetit. 
4. Criminala who have been eonfinca for a 
time in prison, and have been set at liberty. 
These different classes ought not to be treated 
in the same manner, and in establishments 
for the pour, particular care ought to be 
taken to separate the auspecled from ibe 
innocent classes. ■' One scabby sheep," says 
the proverb, " infects the flock." 

Every thing which the poor can be made 
to earn by their labour, is not only a profit 
for the community, hut also for themselves. 
Their time ought to be occupied as their lives 
ougbt to be sustained. It is humanity which 
prescribes the finding occupations for the deaf, 
the blind, the dumb, the lame, the impotent. 
The wages of idleness are never so sweet as 
the reward of toil. 

If a man have been apprehended and ac- 
cused of a crime of indigence, even when be 
is acquitted, be ought to be required to ren- 
der an aceount of his means of subsistence at 
least for the last six montba. If he be honest, 
this inquiry can do him no harm; if he be not, 
it is proper to act accordingly. 

Females, especially those a little above 
ordinary labour, have a peculiar disadvantage 
in finding occupation. Men having more ac- 
tivity, more liberty, and perhaps more dex- 
terity, even take ptMsession of those labours 
whiii belong more properly to the other sei, 
and which are almost indecent in the bands 
of men. Hen are found selling toys tor 
children, keeping shops for fashions, he. ; 
making shoes, stays, and dresses for women. 
Men are found liUing the function of mid- 
wives. 1 have often doubted whether the in- 
juatice of the custom mijfht not be redressed 
by the law, and whether women ought not 
to be put in poBBession of these means of sub- 
sistence, to the exclusion of men. It would 
be Bji indirect method of obviating prostitu- 
tion, by providing fcmalea with suitable em- 
ployments. 

The practice of employingmen as mid wives, 
which has exdted such lively reclamations, 
is not yet' generally adopted, except among 
the higher classes, where anxiety is greatest, 
and in those cases when the danger appears 

reme. It would therefore be dangerous 

'Stnblisb a legal exclusion of men, at least 
until female pupils bad been educated, trnpaUe 
of replacing them. 

• Written in 1782. 



With respe<r{ to (he treitmenl of the poor, 
nounivtrealmMSiirecanbepropoied: it must 
be determined by tociil and natiunul triroutn- 
■tui«s. Id Scotland, with the exception of 
■ome great towni, the government does not 
inteffere with the care of the poor. In Eng- 
luid, the tax rsieed for their support in 1831, 
exceeded £8,000,000. Their condition is, 
however, better in Scotland than in England : 
the object is better accompli shell by the 
manners of the people, than by the laws. 
Notwithstanding the iiiconTeniences of the 
English system, it cannot be given up all at 
once, otherwise tbe one half of the poor 
would perish, before [he necessary habits of 
benevolence and ftugiUity have taken root. 
In Scotland, the influence of (he clergy is 
highly ululary: having only a moderate salary 
and no tithes, the clergymen are known and 
respected by their parishioners. In England, 
tbe clergy being rich and having titbes, tbe 
clergyman is often quarrelling with his flock, 
and knows little of tbeio. 

In Scotland, in Ireland, in France, the poor 
are moderate in their wants. At Naples, the 
climBle saves tbe expense of fuel, of lodging, 
and almost of clothing. In the East Indies, 
clothing is hardly necessary, except for de- 
cency. In Scotland, domesHceconomyiBgood 
in all respects, except neatness. In Holland. 
K is also as good as it can be in every respect. 
In EngUnd, on tbe one band, wants are greater 
than anywhere else, and economy is perhaps 
upon a worse footing than in any country in 
the world. 

The most certain method of providing for 
the poor is, not to wait for indigenre, but to 
prevent it. The greatest service which can 
t>e rendered Ut the working classes, is tbe 
initilution of savingi banks, in which, by tbe 
attractions of security and prolil. the poor 
may be disposed to place their little savingi. 

Section III. We come now to that class 
of desires for which no neutral name is found, 
— no name which does not present some ac- 
cessory idea of praise or of blame, but elpe> 
daily of blame : tbe reason of which is easily 
discovered. Asceticism has sought to brand 
■nd criminalize the desires to which nature 
has conlided the perpetuity of the species. 
Poetry has protested ajmiiist these usurpa- 
tions, and has embellished the images of volup- 
toumess and love. Its object is praiseworthy, 
when good manners and decency are respected. 
We may observe, however, that these incli- 
nations have luflicient natural strength, and 
do not require the excitements of exaggerated 
and seductive representations. 

Since this desire is satisKed in marriage, 
not only without prejudice to society, but in 
■n advantageous manner, the first object of 
the legislator, in this respect, should be to 
fiuilitate marriage ; that is to lay, to place 



With tbe same view, he ought to authorize 
divorces under suitable restrictions. In place 
of a marriage broken in point of Gict. and 
subsisting only in appearance, divorce natu- 
rally leads to a real marriage. SeparatioHt 
permitted in a country where marriagei are 
indissoluble, have ibe inconvenience either of 
condemning the individuals to tbe privation 
of celibacy, or leading them to form illicit 

But if we would speak upon this delicate 
subject honestly, and with s fi'eedom more 
honest than an hypocritical reserve, we shall 
■citiionlcdge at once, that there is an age at 
which man attains the developement of his 
powers, before his mind is ripe for the conduct 
of business and the government of a fiunily. 
This is especially true with regard to the su- 
perior daises of society. Among the poor, 
nccessarylabour diverts the desires from love, 
and retards their developement. A (ruga! 
nourishment and simple kind of life maintains 
fur a longer period a calm among the feelings 
and tbe imagination. Beudes, the poor are 
unable to purchase the favours of the other 
sex. except by the sacrilice of liberty. 

Independently of the youth who are not 
yet marriageable in a moral respect, how 
many men arc there who are unable to under- 
take tbe charge of a wife and tamily 1 on 
the one bind, ilonicstic servants, soldien^ 
sailors, living in a state of dependence, and 
often having no liicd residence ; on the other 
baud, men of a more elevated rank, who ex- 
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a very numerous class deprive 
and reduced to a forced celibacy. 

The first method which presents itself for 
mitigating this evil, would be the rendering 
legitimate contracts for alimited time. This 
method has great incunveniencei ; still con- 
cubinage really exists in all societies in which 
there is considerable disproportion in fortunes. 
In prohibiting these arrangements, they are 
not prevented : they are only rendered cri- 
minal and degraded. Those who dare to ac- 
knowledge them, proclaim their contempt for 
manners and laws j those who conceal them 
are exposed to suffer from the moral sanction, 
in proportion to their sensibility. 

In the ordinary course of thinking, the 
idea of virtue is associated with this contract 
when its duration is indefinite, and tbe idea 
of vice when it is limited for a time. Legis- 
lators have followed this ofNnion: probibi- 
lion against making the contract for a year 



nake it for 



action, criminal in the first pli 

nocent in the other. Wbat can oe 

this diiference ? The duration of the 

can it change black 

But if marriage for a limited time 



-the c 
will hi 





Ch. V. 



INDIHECT MEANS OF PREVENTING CRIMES. 



5iS 



cent in iUclf, it does nol fullow tLat it in liu 
honcHirBble fur the woman who contraota it ; 
■he QUI never obtain the auine reapect as a 
wife for life. The firat idea wbirb present! 
itself with reapect Co ber is, " If this worniui 
were of eqiul v»lue with other*, she would 
have obtained the ume condition as ocbers: 
this precariouii urangement is a «gn of in- 
feriority, either in her condition or in ber 

What, then, would be the ad van ta^ result- 
ing from thii kind of contrucl ? The law 
which now forbids it woiUd not be continually 
broken and despiaed. It would rUo protect 
the female, who lendo herself to tbia arrange- 
ment, from ■ humiliation which, after having 
degnuled her in ber own eyes, almost always 
leads her to the lowest degree of debauctiery. 
It would, ia fine, prove the birth of the chil- 
dren, and secure to them palernul cbtc. In 
Germany, marriages known under the name 
of UJl-haitilid marriayf, were generally esta- 
blished. The object was to conciliate domestic 
happiness with family pride. The woman thus 
■cquired someof the priyileguaof a wife, but 
neither abe nor ber children took the name 
nor the rank of her husband. In tfae code 
of Frederick they were prohibited; the king 
still reserving to himself tbe right to grant 
particular dispensations. 

Whilst an idea so contrary to received opi- 
nions is proposed, it may be observed that it 
is not proposed as a good, but as on ameliora- 
tion of on evil which exists. Wbere nuumere 
areaufEcientlysimple, ivbere fortunes are suf- 
ficiently equal not to require this expedient, 
it would be absurd to introduce it. It is not 
{iroposcd as a rule, but as a remedy. 

Under a simikr apology, a more weighty 
disorder may be spoken of. It is an evil 
which psrlicularly ciiats in great towns, 
which also arise* from the inequality of for- 
tunes, and tbe concurrence of all tbe causes 
which increase ceUbacy. This evil ia prosti- 
tution. 

Tliere are some countries wbere tbe lawa 
tolerate it; there are otbers, as in England, 
where it is strictly forbidden : but though 
forbidden, it is as commonly and as publicly 
carried on as can be imagined, because (be 
government dares not to punish it, and tbe 
public would not approve of this employment 
of authority. Prostitution, prohibited oa it 
is. is not lesa extended than if there were no 
law: but it is much more mischievous. 

The infamy of prostitutioii is not solely the 
work of the laws. There it always a degree 
of abame attached to this condition, even 
when the political sanction remains neuter. 
Tbe condition of courtezans ia a condition of 
dependence and servitude : their resources are 
always precarious ; they are always on tbe 
bordersof indigence andbunger. Theiri»me 
ronnects them with tboie evils wbicli aCnict 
Vol. L 



the imagiiuilion. They ore justly considered 
OS tbe causes of thone disorders of which tbey 
are, at tbe same time, tbe victims. There 
is no need to mention tbe sentiments with 
which they ore regarded by Btodtst females : 
the most virtuous pity them i all agree in de- 
spising them. No one seeks to defend or to 
uphold them. It is therefore natural that tbey 
ahould be crushed by tbe weight of opinion. 
Tbey have themselves never tieenableti] Form 
a society which could counterbalance this pub- 
lic contempt r when they shall wish to form 
it, they will be unable. If the interest of a 
common defence should unite them, rivalry 
and vrant would separate them. The person, 
as well aa tbe name, of a prostitute, is an ob- 
ject of haired and disduin l« all ber fellows. 
It is, perhaps, the only condition openly de- 
spised by the persons who publicly profess il. 
Self-love, by tbe most striking inconsistency, 
seeks to blind itaelf to ita own misfortune: 
it appears to forget what is is, or to moke an 
exception for itself, by severely treating ita 
compoiiiona. 

Kept mistresaes very nearly partake (he 
same infamy with open prostitutee. Tbe rea- 
son for it is simple : they are imt yet in that 
class, but they seem always ready to (ail iaio 
i[. However, tbe longer tbe same person 
baa lived with the eaine man, the more she 
is removed from tbe degraded condition — the 
more she approaches to tbe condition of b 
modest woman. Tbe greater tbe duration 
of the connexion, the more difficult it appears 
to be broken ; tbe greater the hope it presents 
of perpetuity. 

Wboit is the result of these observations ? 
It is, that tbe remedy, so far as a remedy can 
eiisi, is in the evil itself. The more this 
condition is naturally the object of contempt, 
tbe less necessary is it to add any legnl dis- 
grace. It carries with it its natural punish- 
ment — punishment which isalreadyloo henry, 
when every thing which should lead tu com- 
miseration in fcvour of this unfortunate cliui 
has been considered — the victims of social in- 
equality, andolwaysso neartodespoir. How 
few of these females have embraced Ibis con- 
dition, from choice, and knovring (be conse- 
quences t How few would continue in it, if 
tbey could quit it — if tbey could leave this 
circle of ignominy and misfortune — if they 
were not repulsed from every career which 
tbey may try to open for themselves I How 
many have fiillen into it from the error of a 
moment ^&om tbe inexperience of youth — 
from the corruption of their parents — by tbe 
crime of the seducer — from inexorable seve- 
rity — directed agwnet a first bult — almost 
all from neglect and misery. If opinion be un- 
just and tyrannical, ought the legislator to 
exasperate this injustice? ought he toem|>loy 
this instrument of tyranny? 

Beaidei, what it the effect of these law*? 



PVncClPLES OF PEVal law. 



0' 



r lit. 





^m*m^^^mj aUiTicai of tbdr 

A»»mfcijt*»iwniiible to the 

f agaiiut tbeir 

■ ' h ought to 

B) — it u, ill liiie, to 

__^__ ~ ' "k mifbt BoHcn 

_^ _» rf (to *Mrder. if it were 

iilliiaa rnb, wbtdi the Ibwb 

f, «• ■ fooUsb prira which 

m im^Tfry good, which is 

gr fee nbtaiped. 

« of Hungitrj undertook 

*" uid laboured nith a 

* MaMKWtbr in its prini^ipleii, 

'• belter cauie. What f»1- 

m citendtd itwlf in public 

: ibe conjugal bed was vio- 

: ttr tmt of juatice was oomipted ; 

, _ " 4 aU that wa» lost bv prortitii- 

lim: dwaacMtntrt made n trade of Ibeir con- 
itfiiii . feMCrnvancaiion, oppression, ei- 
«Mmi« tfnad tbemselvea in the country. 
«4 *• **d -aViA it WW sought to destroy, 
fcW^iA^rf Mhkle itself, only becune more 

IsMK tfcr Greek*, this profeesion wu 
ItftHiMA, Mawtime* even encouraged ; but it 
«w bM JhiMill lo pnrentn to tntffic in the 
taa«iW«' iMr^Mit^tert. Among tbe Ho- 
(MMi.. la wkK vc nUed tbe best tinies of 
Iksk tif fe>l(. tke Uwa were ulent upon tbe 
■tkint. IIm aaying of Cato, to the young 
«Ml wkMB h> met on leaving » pUce of ill 
■MM ha pcoofor it: Cato was nut a man 
t> mtenm^v the Tiolation of the laws. 

Ik tk* aMlni|iolia of the nhriMian world, 
iIm lacMian U upenly exerrised.* This was 
«i*MI 4nsbt one of tbe rcuona fur the ci- 
fwaifc nf«Bt of the protestants. 
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dationa. If ibey reform some, they encourage 
others. The hospital at Cbeleeai, is it not 
an cnrourageincnt for wldiera? and that at 
Greenwich, fiir sailors? 

It would be desirable to institute annuitief. 
-ommencing at b certwn age: these annuities 
should be adapted la this sad eonditioa. in 
which tbe period of harvest is neressirilf 
short, but in which tiken- are sometimes nin- 
sidecable profits. 

The spirit of economy springs up willt 
little encouragement, and always goes 
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actual capital may yield n conndetaUe 
lity at a distant period. 

Upon points of morality, where there are 
contested questiona, it is well lo consult the 
laws of different natbna. This is to the 
mind a species of travelling. In tbe course 
□f this exercise, whilst the usages of other 
nations pus in review before us. we become 
diEengiigcd from local and national prejudice*. 
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To say that government ought not to rewaril 
crimes — that it oug^t not to weaken the 
moTal sanction, or the religious sanction, in 
those cases in which tbey are useful, is a 
Qiaiini which appenrs too Mmple to nquire 
proof. It is, however, often forgotten ! 
striking examples of this forgetfulnen will 
be given ; but tbe more striking they are, the 
less will it be nacesBary to develope them ! 
it will be more desirable to dwell upon thoa* ■ 
cases in which this maxim 19 violated in a 1*Wm 
evident tnanncr. ^fl 

1. Unjutl Deteatioa «f Properly, fft. '" 

If the law suilet a man who unjiutly detuns 
the property of another to tnake b proEit by 
delaying the psynient, it hecomus an aecom- 
plice in the wrong. The eases in which thi- 
English law is defective in thin respect are 
innumerable. In many cuses, a debtor has 
only to refu'ie paytnent till he die, in order to 
free himself from tbe prindpsl of his debt: 
in many others, be may by his delays free 
himself from tbe interest : in all, he may retun 
the capital, and obtain, so to speak, a forced 
loan at the ordinary rate of interest. 

To put a stop to this source of iniquity, it 
would be sufficient lo esUblish— I<t, That in 
matters of rivil rcMponsibility with regard to 
lands, tbe deatbofoneor other of the iiarties 
should rauke no alterationj 2rf. That interest 
should be payable tram the commencement 
of the obligation ; 3rf. That the obligation 
should commence, not at the ascertaning (he 
amount of the daiiuigc, but at tbe time of the 
damage itself; ilh. That tbe interest aiisinf 
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from thu uliligation exreed the urdiiiiu-y nice. 
Thme nietbodi arc citremtly tJinple: how 
ilue4it lia|>[)en that tbeyremaiu jet lobe pro- 
(kOMfl? Tliuae who Ehui inquire, know little 
orihedbctofctutoni, indoleim, indiflerence 
to the public wel&re, aiid the biKutry of tbe 
law, without reckoning on the effect uf per- 
eooal iDtorest and puty spirit. 

2. Unlavjiil DtUrudiou. 
When a man insure* his gooils iigainst any 
t^Hlainily. if the value for which he insure ex- 
ceed Uie value of the effects iniuretl, he hag 
in a certain Knse an interest in piodueing 
the event insured againat^to »et Ere to hia 
house, if be be insured agiinit fire — to sink 
bii vessel, if be be insured against tea risks. 
The law which authoriKs theie contncts 
may therefore be cocudered as fumiahing 
a motive to the commisiion of these crimes. 
Does It follow Chat it ought to refuse them 
its sanction? By no means ; but only that it 
ought to direct and siig^sC Id the assurers 
tbe precautions most likely to prevent these 
abuses, without being so restrictive as to 
hinder their operstionB. The taking pteli- 
niinary iDformations— requiring certificates 
of the real value of the goods insured^ 
requiring, in ease* of occidcut. the leslunony 
of certain respectable persons, as lo the cha- 
racter and probity of ibe party who has been 
insured — submitting the effects insured to 
eiamination, in every slate of the cause, when 
the assurer has any doubts, be. Such are a 
part of the measures to be taken. 



If it be permitied to insure the vesseli of 
enemies, a state may be exposed to two dan- 
gers : — lif, Tbe commerce of an inimical 

power, is lacilitaled. 2d, The assurer, in 
order to guarantee himself against a toss, may 
give secret intelligence to the enemy as to 
the departure of the armamenta and cruisers 
of his own DBiiun. With respeet to the Grtt 
inconvenience, it is only an evil in rase the 
enemy could not insure his vifsaeU ehiewbere, 
or that he could not employ his cspiul with 
the same profit in any oilier branch of trade. 
With respect to the second inconvenience, it 
ia abaolutety nothing, unless the owuter be 
able to give lo the enemy infomialion that 
be couhl not obtain in any other manner for 
money, and that the huality of giving this in- 
formation waa so great as to lead him to dis- 
regardtbeinbmyandtberiakoftreason. Such 
ii the stale of tbijigs as to its inconveniences. 
On the other band, ils advantages for the 
nation a«suriiitr is certain. In this species of 
traffic, it bas been found that the balance of 
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Buperintendenli 
pcr-cen(age upon the amount of the expense. 
This mode of payment, which appears sufli- 
eiently natural, opens a door for peculation — 
for peeulation of the most destructive kinil. 
in which, in order that tbe peeulator niay 
make a small profit. It is necessary that his 
employer should suffer a largo loss. 

This danger is at ils highest degree in pub- 
lic works, in which no individu^ has a par- 
ticular interest in preventing profusion, and 
each may find his interest in conniving at it. 

One of the means of remedying it is to fix 
a sum in accordance with an eslimale made, 
and lo say to the superintendent — Thus far 
you shall have so much per cent. ; above this 
you shall have nothing. If you reduce the 
expense below the estimate, you sliall have 
your profit as upon tbe whole sum. 

5. Abuse of tht Confidtste of the Sooereign. 
If a statesman who has the power of con- 
tributing lo war or to peace, possess an em- 
ploymeot of which the emoluments are larger 
in time of war than in time of peace, an in- 
terest irt given to him to make use of his 
power in order to proh>ag or create a state 
of war. If his emolunieiits increase in pro- 
portion to the expense, an interest is given 
him to conduct suiJi war with the giealent 
possible prodigahty. The inverse reason 
would be much better. 

6. Offenca of eten/ kind. 
When a man lays a wager upon the alTur- 
mative side tegardiog a future event, he has 
an interest proportioned lo the value of the 
wi^r in the h^pening of the event. If tbe 
event be among the number of those prohi- 
bited by the laws, he has an Interest in com- 
mitting an offence. lie is even atimulaled 
by a double force, one part of which possessai 
the nature of retvard, the other possesses 
the nature of punishment : tbe reward, what 
he will receive if the event hsfipen ; Ibe pu- 
nishment, what he will have to pay in the 
contrary case. It is as if he were suborned 
by the promise of a sum of money on the 
one hand, and that he bud made an engage- 
ment uniler an eipUcit punishment on the 

If. then, all wagers, without distinction. 
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were rcro^riited as valid without restrirtion, 
venality of every kind would rpceiyi' the 
■onctioii of the Ibwb, and liberty would be 
given to all the world to enrol accompUees 
for every kinil of crime. On Ebc other hand, 
if all wagers without rertrirtion were annulled, 
tbc insurances m advauta^oua to commerce, 
•o helpful against a multitude of cnlsniitics, 
would baye no place; for these iosUTancea are 
only a dpeaes of wager. 

The desirable medium seeing to be this : — 
In all coses when the wager may become the 
instrument of mischief without answering 
any useful object, prohibit it absolutely: in 
Ibuse nues in which, as an inauriuiee, it may 
become a means of help, admit it ; but leave 
a discj-etion to the judge to make the neces- 
sary exceptions, when he finds that it has 
been made a cloak for subornation. 

7. R^ectite Offm€t>, or Oj^aCM 
against Ont't self. 
When a lucrative place has been conferred 
upon a man. tbe possession of which depends 
upon bii subnussion to certun rules of con- 
duct, if these rules are such at to be hurtful 
to himself, without producing any beneBt to 
any otlier person, the creation of such on 
office has the effect of a law diametrically 
opposed to tbe principle of utility — of a law 
which (ends to augment the sum of puns, 
and to diminish that of pleasures. 

tholic countries: such also are tbe remains 
of the monastic spirit in the English univer- 

But it may be said, since no one Engage; 
in such a condition without his own consent, 
tbecviliaonlyimaginary. This answer would 
be good, if the obligation ceased so soon as 
the consent ceased : the misfortune is, that 
the consent is the work of a moment, and the 
obligation is perpetual. There is another case, 
indeed, in which a transitory consent is ad- 
mitted, as the ground of durable condition: 
it is that of military enlistment. But the uti- 
lity of the rule, or, to apeak more correctly, 
its necesuty, is it« jusCiScation. The state 
could not exist without its army : and the 
army could not exist, if all who compose it 
were at liberty to leave it whenever they 
pleased. 



CHAPTEH VIL 

To mgmeiU the Re>jio«sih'dity of Indiciduah, 
in proportion as Ilia/ are mart expoird lo 
ttmplalhn to do uToay. 
This rule principally rvgards the publii 
vants. The more they have to lose in re 
of fortune or honours, the more nu 



of responsibility. In case of malverMtion, 
tbe loss of this lolary is a puoishnient from 
which tbey cannot escape, even when tlt«y 
can escape from all others. This method 
is especially suitable in those employmcnta 
which give the management of the publie 
property. If you cannot otherwise secure th« 
ibity of a cashier, moke the amount of hia 
>ointments a little exceed the interest of 
the greatest sum which is entrusted to him. 
This excess of salary may be considered ■■ a 
premium paid for an insurance against bis dis- 
honesty : he has more to lose by becoming a 
rogue than by remaining an honest man. 

Birth, honours, &mi1y connexions, religil 
may also become so many sources of resp 
Mbility — BO many pledges for the good t 
ductof individuals. There have been ci 
which legislators would not trui 
they have regarded a wife and children as M 
tages ^ren by tbe dtiien to his cmiiitrf.4 



CHAPTER VIIL 



taken tram them. Their salaries are 






To ilimiaish Scnsibililg icUk regard toM 
Temptation. 
The preceding chapter referred tn 
against the improbity of an individual: the 
present chapter treats of the means of pre- 
serving the probity of the honest man, by not 
exposing him to the overpowering influence 
of seductive motives. 

We shall lint Speak of salaries. Money, 
according to the manner in which il ia 
ployed, may serve either as a pwson o 
antidote. 

Without regard to tbe happiness of in 
duals, the interest of the public 

quires that public olTiccrs should be ti 

above want, in all employments which pre- 
sent tbe means of acquiring money in a pre- 
jui^dal manner. In Russia, the greatvst 
abus^ in all tbc departments of government, 
have been found l« arise from the insuffldeney 
of salaries. When men, oppressed by tranl, 
become avaricious cxtordonera and thievea, 
the blame ought to be divided between tfaem 
and the government which has spread tlie 
snare for thdr probity. Placed between iht 
neces^ty of living, and the impossilrility of 
living honestly, they arc led to conuder ex- 
tortion as a lawful supplement, tacitly autho- 
rized by those who employ them. 

Will the supply of what is physically ne- 
neressary suffice to place them above want ? 
No : if Uiere be not a certain proportion be- 
tween tbe dignity with which a man is in- 
vested and bis means of luslaining it, he ia 
in a state of suffering and privation. Iwcause 
he cannot comply with what is expected tk 
him ; and he is compelled to remain upon the 
' verge of the class with whom he is called tC 
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associate. In a word, wants increase 
bonoula, Hul relative necessity changes with 
condition. Place a man in an elevated rank, 
without givinKhtm the means of maintain- 
ing it, what will he the result ? His dignity 
ivili rumi«b a motive for evil-doing, and hu 
power will furnish liim with the meai 
evil-doing. 

Charles II., when restricted by the 
nomy of bisparUainent, sold himself to Louis 
XIV., who offered to supply his profusion. 
The hope of relieving the rmbarrassmentii in 
which he was plunged, led him, likeonindii ' 
dual overwhelmed with debts, to the employ- 
ment of criminal resources. This miserable 
economy cost the English two wars, and a 
more disastrous peace. It is true, that it is 
difficult to discover what sum would have 
operated as an antiseptic with a prince thus 
corrupted^ but this example is sufTicicnt tn 
show, that tbc dvil list of the kings of Eng- 
land, wbicb appears exorbitant in the eyes of 
common calculatora, is in the eyes of a states- 
man a mcaeurc of general security. Besides, 
from the intimate connexion which exists be- 
tween wealth and power, every thing which 
increases the splendour of dignity increases 
its power; and royal pomp may, in this re- 
spect, be compared to those ornaments of 
architecture, which serve, at the same time, 
to support and hind the building together. 

Tlus great rule of diminishing, as much as 
possible, sensibility to temptation, has been 
singularly violated in the Catholic Church. 
Imposing celibacy upon the priests, and ctin- 
iiding to them the most delicate functions — 
the examination of consciences, and the di- 
rection of fumilies — was placing them in a 
trying aituadon, between the unbappiness of 
observing a useless law, and the opprobrium 
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When Gregory VII. directed, in s coundl 
at Rome, that the married clergy, or those 
who bad concubines, should not say mass, 
be eidted their cries of indignation: they 
accused him of heresy, saying, according tu 
the historian of the times, " If be persist, 
we would rather renounce tbe priesthood 
Iban out wives: be must scclt for niigcls to 



par l-Abbe Milk , 

In our days it has been proposed to allow 
llie French priesta to marry; but there were 
no men found amons them, they were all 
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produces all the good. It is proper to dimi- 
nish the lirst, and to augment the second, as 
much Bs possible. Humanity consbts in the 
appearance of cruelty. 

Speak to the eyes, if you would move the 
heart. This precept is as old as the sge of 
Horace, and the experience which dictated 
it, as old as tlie first man: — every one has 
felt its force and endeavoured to profit by it ; 
the actor, the rogue, the orator, the priest, 
all know its prevailing power. Render, tbere- 
fore.your punishments exemplary ; give to the 
ceremonies which accompany them a mourn- 
ful pomp I call to your assistance all the imita- 
tive arts; and let the representation of these 
important operations be among the first ob- 
jects which strike the eyes of cbildbnod. 

A scaSbld painted black, the livery of 
grief — the officers of justice dressed in crape — 
the executioner covered with a mask, which 
would serve at once to augment the terror 
of liis appearance, and to shield him from ill- 
founded indignation — emblems of bis crime 
placed above the bead of the criminal, to the 
end that the witnesses of his sufferings may 
know for what crimes he undergoes them : 
these might form a part of the prindpnl de- 
corations of these legal tragedies; whilst all 
the actors in this terrible drama miglt move 
in solemn procession — serious and religious 
musii^ preparing the hearts of the spectator]' 
for the important les!iDn they were about to 
receive. The judges need not consider it be- 
neath their dignity to preside over this public 
scene, and its sombre dignity should he con- 
secrated by tbe presence of tbe ministers of 
reU/,-ion. 

Instruction should not be rejected when 
it is olTered, even by (be most cruel enemy. 
The Vehemic Council, tbe Inquisition, the 
Star-Chambcr, may all be consulted, all their 
oicchoitscxaminedand compared. Adiamond 
is worth preserving, though covered with mud. 
If assassins employ pistols for the commission 
of murder, is this a reason why I should not 
use them in self-defence ? 

The emblematic dresses of (be inquisition 
might be ueefiiUy employed in criminal jus- 
tice: an incendiary under his cloak, painted 
with dames, would present to all eyes the 
image of his crime, and the indignation of the 
speclator would be fixed upon tbe idea of 
bis crime. 

A system of punishments, accompanied 
with emblems appropriated at much as possi- 
ble to each crime, would possessan addition- 
al advantage : it would fimish allusions for 
poetry,* for eloquence, for drannatic authors, 
for ordiiuu'y conversation. Tbe ideas derived 
from them would, so to speak, be rcverbe- 



• Sec in Juvenal, h» allusion lo the punish- 
ail of parricides : — 

Cujus lupplido non dcliuit iina paiari 

tiinii* non serpens unua, &c. 
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rated by k tboutond objects, and disseminated 
on ull lides. 

The CathoUe imesis have known how 
derive from thii louice tbe greatest usii 
■nee for augmenting the vKeacy of their r 
livious ojnnioiia. IreeoLert having aeen, 
Gravclines, a striking eihit>itiaii i a pritMl 
ehnwed to the people a picture, in which 
was represented a. miserable multitude 
midit of diunes, and oni> of Ihem wax making 
a sign that he wanted a drop of water, bf 
showing his burning tongue. It was a day 
appointed for public prayers, for drawing souls 
out of purgatory. It is evident, that such an 
exhibition would tend less to inspire a horror 
for crimes, than ahorror of tbe poverty which 
did not allow him to be redeemed. The ne- 
cessary consequence is, that moni^y for the pur- 
chase of masses must be obtained at any rate i 
for where every thing is to be exjdatcd by mo- 
ney, misery alone is the greatest of all crimes, 
the only one which has no resource.* 

The ancients have not been more happy 
than the modems in tbe choice of puniiii- 
ments: no design, no intention, no natural 
eomiexion between punishments and crimes, 
can be discovered ; every thing is the work 
of caprice. 

I ^all not dwell upon a point which has 
for a long time been fiimiliar to all who are 
capable of reflection. Tbe modes of punish- 
ment in England form a perfect contrast tnth 
every thiuf; which inspires renpect: A capital 
e«ecution has no solemnity. The pillory is 
!ne of buffoonery 



ndsdeed. John repaired thilher on foot, ar 
" d, *a his fteAtcasoa had done, thai UK crime 



his blood was shed, 
■--- guilijof- 
foot^and 



s, dial he was Innocent of it, that he 
detested it, and in a-^klng pardon for it, implored 
the protection of the holy martyr upon himself 
and his iiiugdom. It Is uj be Huhed. thai in all 
■(ales ihey had thus preserved the monuments of 
(he crimes of kings I Hutery has discovered in 
them only virtua."— Miriorj ofjo/in Sobiciky, 
by PAbbi Coyer, voL IL p. 101 

This is a singular Ian, and proves ihe great 
skill of the clergy in Miilng upon the imagina- 
tion, and making an impression upon the minds 
of men. How well every thing was calculated in 
this ceremony, to render the peison of a bishop 
holy and sacnd in the eye* or the king and or 
the nation ! This crime, which no time could 
^sc« — thisblood, vhidialwayt cried QUI 



fint act of his rdgn, a kind of honourable tine, 
for violence conunitled ages before, — here )s a 
•olemnily well directed to its end ; whilst, at lo 
the wish of the Abbe ('nyci, ll is wiilinut doubt 
good, but he ought to have uuglii u* the means 
gf accompliahiug it. 



a scene of popular cruelly — a i^me of dianee, 
in wUcb the sufferer is exposed to IbH of 
rices of the multitude and tbe amdentt § 
the day. The severity of a whipping dep 
upon the money given to the eleenl' 
Bumingin the hand, according as the ct 
and the executioner can agree, in pcrfon 
either with a cold or a red-hot iron ; attd 
it be with a hot iron, it is only a slice of !■ 
which is burnt : to complete the fiiroe, fl 
criminal screams, wMLtt it is only the 1 
which smokes and bums, and the knoMT 
spectalora only laugh at this parody of juatu 

Butit may lie said, that every qiicstlonti 
two aides — that these real reprewnlatiflP 
these terrible scenes of [)enBl juttlCB^ l| 
spread dismay among tbe peo]ile, a ' 
dangerous Impres^ons. 1 du not h 
If they present to diabonesl piTsona tli» ii 
of danger, they offer only an idea uf (TCUll 
to those who are honest. Tbe threat of ^ 
rihle and eternal punishment 
and indeSniie crimes, working upon hi m 
im^ination, may have sometimes produd 
madness. But here no undelined thrrctl 
inga are supposed % on the contrary, hen 
a maniiGBt crime proved^ a oime Wbldi 
one need commit ; and consequently the dl 
of punishment mn never rise (o a danga^ 
height. It would, however, always bt fl 
tjrahle to guard agunst producing li' ~ 
hateful ideas. 

In tbe first edition of the Code Thart 

tbe portrait of the empiese waa bi 

with medallions, representing gibbets, 

fetters, and other instnunents c^puMst 

What a blunder, to present the imi^ <^4 
sovereign surrounded by these hideout tr 
blemsl This scandalous frontispJecewMWL 
pressed ; but the print, representii^ all ■ 
iiistruinenla of torture, waa allowed to met 
A sad picture, which could not be eonnde 
without each one saying lo himself, Such aii 
the evils to whieb 1 am exposed, althongb 
innocent t But if an abridgment of tbe p»- 
nal code were accompanied with printa re» 
presenting the characteristic punlAmcnt* ■) 
opart for each crime, it would funo "^ 
posing commentary — a sensible and i. 
image of the Uw. Each one might My, 
is wbat I shall suffer, if 1 become guu 
is thus that, in matteis of legislstioii, ■ 

~~' separates what is g< 



enal mailers, tbe judge must be ■ 
rjuainted with two thing* before he ran M 
orose bi* olBce : the GkI of the oflenoe,' ■ 
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thn pemm o( tbu aficndoc. Tbcic two thing* 
beliii; known, bh knowledge it i-uniplEte. 
Accurding to Ihn djfferenre of oucB, ubneu- 
ril)' aprcada itielf over tlieu two point! in 
(tilfemit proportiuTis. SometintcB il is gnwt- 
CH upon the first, gometime* upon the ae- 
roud. W««1ibU treat. ID the folluwingiiniduB, 
of what relates to the fiurt of the offenee, and 
of the meani by which ita diicovery may Ik 
fadllliited. 

Akt. I Begairt orilttA TitU-Deedt. 

It il only by writinf , that evidvnce can 
rendered permanent and authentii^ Verbal 
tranurti(in«, at lemt when nut of the limpleBt 
kind, are subject lo blerminable diiputes, 
Liltra icriiilii miner. Mahouiei biin«elt' has 
rerommended his follower* to obierve thii 
preeaution. It ii nlmont the only 
the Koran which has a gnUB of cotai 
(ChnpUr ilf ikt C<ni!.) 

Abt. II.— Ciiaie Ihi ffama of iht Witneittt 

to bt allalcd Hfton Iht keail 1/ Title- DniU. 

It ia one tbing to require that there should 
he wilnea^es lo the eiccution of a deed; it 
ia another podiit to require that their presence 
111' notified, atteslnl. enregislercd at the head 
of the deed. A third drcumstaace is, to add 
lo it those drcuinatances by which the wit- 
nenes, if neussary, may be easily found. 

in the attestation of deed«, it would be use- 
ful to oliserve the folloifing precautions ; 

1 . Prefer a great number of witnes«ei to a 
small number. This diiuinisbei the danger 
iif [n^nrication, and inereases the chance of 
finding them, if necessary. 2. Prefer married 
to nii);le persona; heads of lamiliea to ser- 
viiiitui person* of public character to indi- 
viduals less distinguished ; young men in tte 
dower of their age to old and infirm persons ; 
person* who ore known, to those who are 
unknown. 3. When a deed is composed of 
njBiiy shcela or pieres. each piece ought to 
lie signed by the ivitnesses. If there be cor- 
ruclions or erasures, a list of these should be 
lUBili! and attested ; the lines ought to be 
counted, and the number in each page iudi- 
inted. 4. Each witness should add to his 
{Christian and sunuune, if it he required, his 
quality, his reudcnce, his age, his ciindition. 
wliether nngle or married. X The time and 
place of the execution of the deed should be 
miiuitely specified ; the time not only by the 
day, the month, the year, but also by the 
hour ; the place by the district, the |>arigb, 
oven by the bouse, and by the name of him 
who occupies it at Hie time. I'has drcum- 
slonce ia an exeellent preservative agsJnst 
turgery. A man will &nr to embark in sucb 
on enterprise, when it ia necesaary to be ac 
^tiunted with so many det4uls before he of. 
lues a suppmititlous dale to a deed -, and if 
lie do MMBipt il, it will be mure eaiily dis- . 
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covered, (S, Numbei'B ouf;bt to I10 wrillen 
in wwds at length, especially dates and sums : 
except in matters of account, in which nue 
it is sufficient to state the lolal in words nl 
length ; except alto when the same lUte or 
the same sum frequently recurs in the same 
deed. The reason of this precaution is, that 
figures, if they are not very carefully written, 
are liable to be token the one for Uie other : 
and besides that, they are easily altered, and 
the slightest alteration may have considerable 
efieeta: 100 is eanly converted into 1000. 
7. The forms lo be observed in the execution 
of a deed ought 10 be printed upon the mar- 
gin of the sheets of paper or parchment on 

Ought these forms (o be left to the di* 
cretiun of individuals ts a mean* of security 
required by prudence, or ought they to be 
rendered obligatory? Some ought to lie made 
obligatory 1 others ought not. As to those 
which ougbt to be made obligatory, it will be 
proper to allow tbe jud^ latitude, that they 
may distinguish the cases in which it was not 
passible to attend to them. It may be that 
a deed has been executed in a place where 
the prescribed paper could not be obtained ; 
where a sufficient number of witnesses could 
not be found, lie. The deed might be pro- 
TiaioDaUy declared valid, until it had beeu 
possible to attend to the forms required. 

Greater latitude ought to be allowed iu 
wills, than in deed* between living parties. 
Death waits neither for lawyers nor witnesses, 
and men arc accustomed to defer making 
them to a lime when they have neither lei- 
aui'e iTor time to correct and review. On the 
other hand, these sortd of deeds are those 
which require the most precaution, because 
they are most subject to imposture. In the 
case of a deed between Uving parties, the 
party to whom it may be wished to attribute 
an engagement may chance to be living ti> 
contradict it. In the case of a vrill, Ibis 

luld require many details lo point out 
the points to be established and the eicvp- 
tiotis to be mode. I only observe, that great 
latitude must lie left; that no formality can 
be found so simple, that its omission ought U 
render a deed absolutely invalid. 

When such instructions as these shall have 

en published by Kovernment, even without 
being rendered necessary, every body will 
seek to observe them, berauee each one will 
seek, in a deed honestly executed, to obtun 
for himself all possible security. The omis- 
' 1 of these forms, therefbre, would form a 

>ng ground of suspicion of fraud, unUss 

such amission could dearly be attributed to 

if!noraiice of the parties, or to etrcmn- 

ticca which rendered such omission una- 

ilablc. 
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Aar. IIL — IuMtUutt Rtgitteri for tht Pre- 

tervalwK of Tilk: 

Why oiigbt AeeAs to be regiatcred? What 
dcpda ought to be registered ? Ought the 
registere to be secrel or public? Ought re- 
gistration to be optional, or ought ita omis- 
■ion to be liable to puiiisbment? 

Rcgieteis would be useful as guards — laf, 
■gtiiiiBt the fabriratLon of forged deeds i 2d, 
■gainet forgery by fabifiaitiou ; Hd, againat 
•cddeutH — the toss or deHtructian of the 
oripnal ; ith, against double alienation of the 
nine property to different persona. 

For the first and last of the«e objects, a 
nmple memurial would be aullident ; for the 
(econd, an exact copy would be required; 
ibr the third, an extract would be auffident, 
but a copy would be better. 

AgunHt forgery by tabricatlon, registration 
would only be useful if it were obligatory ; 
nullity in ohm of omiaaion, with latitude 
for acddenlal eases. The advantage which 
would result is, that atler the period for re- 
giatration wai expired, the tabricstion of a 
deed whicb, according to its apparent date, 
ong)it Ut be rc^stered, would fail of itaelf. 
The period in which a fraud of this kind 
could be committed with probability of suc- 
cesa would be limited to a short spaor, and 
that so near a time to that of tbr supposed 
deed, that the proofs of tiaud could scarcely 
be wanting. 

It would also be necessary that registration 
ahould be obligatory under pun of nullity, if 
it be designed to prevent double alienations, 
such OS mortgages or marriage contracts. 
Without this obligatory clause, registration 
tnnild scarcely tHin pbce. because neither 
party would have any interest in i(. He who 
alienates, has even a contrary interest : an 
tioneat man may dislike Co have it known tbst 
lie hw sold or mortgaged bis property ; a 
rogue would desire the powct t^ receiving its 

Willi ore the kind of deeds most liable to 
be filmcaled. The most certain protection 
against a fraud of thia nature ii to require 
their registration, under pain of nullity, du- 
ring the Ufe of the testator. It may be ob- 
jected, that this would make him dependent 
on the mercy of those who surround him in 
hia last momenta, since he would no longer 
be able to reward or punish tbem ; but thia 
inconvenience might be obviated by allowing 
a testator to dispose of a tenth M bis pro- 
perty by a codicil. 

What deeds ought to be registered ? AU 
those in which a third person Is interested, 
and whose importance is suHiciently great lo 
justi^ this precaution. 

Oiwhat deeds oiight the registration to be 
•ecrel? and of what public? 

Deedn between living persons, in «bicb 




third persons are interested — mortgages, d 
riage-cuntraets, ought to be pubbc. Willt, 
during the life of thu testator, ought to be 
inviolably secret. Promissory deeds, appreii' 
tice indentures, marriage-contracts which do 
not bind landed property, might be kept tecret, 
reserving the right of communicating them U> 
persons who could present a special title to 
eitamine them. 

The olhce ought then to be divided into 
secret and public departments, free or obligs- 
tiiry. Ffee registrations would be frequent, 
if the charge were moderate. Prudence di- 
rects the preservation of copies against ac- 
dilcnte ; but where could copies be better 
preserved than in a depot of this kind ? 

The necessity of regintering deeds by which 

'ritorial property is ' ' " 

irtgage, would be a 
upon prodigality. A man could hardly, with- 
out some degree of shame, borrow upon hi* 
possessions to spend In pleasure. This con- 
sideration. wbii'Ji ought to operate in favour 
of this measure, bos been urged as an obje^ 
tion ^^nst it, and has prevented iti esta- 
blishment. 

The jurisprudence of many countries has 
adopted more or leas of this mode of registra- 
tion. That of Prance appears to have hit the 
happy medium. 

In England, the law varies. In Middle- 
sei and the county of York, registcr-olflce* 
were estahlished in the reign of Queen Anne, 
whose principal object has been to prevent 
double alienations ; and the good effects hara 
been such, that the value of land is higher 
in these two counties than elsewhere, 
wncfit, but regit 
choice of individuals, 
has been establishedin Scotland: wilUought 
there to be registered before the death. In 
the county of Middlesex, registration is only 
obligatory afrcr the death of the testator. 

Ant. IV.- 

There is oae expedient whidi might tuT* ^ 
[>lace as a species of registration. A parti- 
cular kind of paper or parchment should be 
required for the deed in question : those who 
sold it by retail should be prohibited from 
Belling it without indorsing the day and year 
of the sale, and the names of tbe seller and 
buyer. The lUstributiun of this kind of pB{>er 
might be limited to a certain number of per- 
sons, of whom a list should be kept. Tieir 
books being required to be correct regislna, 
abonld, after their death, be depowted in an 
office. Thia precaution would hinder the f>- 
brication of idl kinds of deeds pretending to 
a distant date. 

It would be a further restraint if the paper 
ought to be of the same dale with the deed 
ilselt Tbedateofthepapecmightbemukad 
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in the paper itself, in Ibe s 
makdt's niune. In Oat a 
ruulil be mule without tl 
pspLT-ni&krr. 



Miifh need not be laid upon the erident 
nereKuly of proving births uid burials. Pro- 
hitriiion to inter tbe dead, without the pre- 
vious inipection of Bome officer of police, i> 
k geneni prenution again<»t ususination. 
It i» uiipilar. that, in EngUnd, mmrriagea, in- 
ftesd of being by writing, were for a long lime 
left to the simple notoriety of a traniitory ce- 
remony. The only reason whirh can be piyen 
fbr it, is the simplidty of this mnlract, which 
is the same for all, except in particular arrange- 
ments relative to fortunes. 

Happily, under the reign of William III., 
these erentB, which serve ai the foundation 
oif so nuuiy titles, preaentcd tbeniselves as 
luitable objects for taxation ; they were re- 
quired to be registered. The tai hu been 
suppressed, but the advantage remain*. 

E*en at the present time, the security given 
to the rights which depend upon these eventa 
is neither so certain nor so universal as it 
ought to be. There eiisla only one copy : 
the register of each parish ought to be tinn- 
aeribed in a more general otlire. In the mar- 
riage-act under George 11.. the advantage of 
this regulation is refused to Quakers and Jews, 
either from intolerance or inadvertency. 



1. Agaiiut Poisoning, 

Give instructions with regard to the dif- 
ferent poisonous substances, the methods 
of detecting them, and their antidotes. If 
■uch instructions were indiscriminately spread 
among the multitude, they might do more hurt 
than good. This is one of those (Mes ' 
which knowledge is more dangerous than ii 
fill. The methods of employing poison 
more certain than the means of cure. The 
suitable medium lies in limiting the circula- 
tion of these instructions to the claas of per- 
sons who can makes good use of them, whilst 
their situation, their character, and their edu- 
cation, would be guarantees again't their 
abuse. Sueh are the parochial clergy, and 
medical practitioners ; with this view, the 
Instructions might be in I^tin, which these 
parties are reputed to understand. 

But ai to the knowledge of those p<d- 
■ons which present themselves without being 
sought, and which ignorance may innocently 
administer, this ought to be rendered i 
miliar ai possible. There must be a finuigc 
deprivation in the character of a nation, if 
hemlock, which ii to easily confounded with 



parsley, and verdigris, which so ipeedily col- 
in copper vessels when the tiiuiing U 
off, were not more often administi^ed 
by mistake than by design. In this case, 
there is more to be hoped fur than feared 
from the communication of knowledge, how 
dangerous soever it may be. 

2. AgaiMi Falte Wiii/hit and Meaiuret. 
Give instructions as to fiilse weights, faite 

measures, lalse standards of quality, and the 
methods of deception which may be used 
when just weights and measures are employ- 
ed. To this bead would be referred soles 
with unequal arms, measures with double 
bottoms, kc. Knowledge on these subjecta 
cannot be too widely extended. Every shop 
should have such instructions openly exhi- 
bited, as a proof that there is no wiah to 
deceive. 

3. A^iiut Fraudt icitk rcsptcl tc Mmtg- 
Give instructions showing how good may 

be distinguished from bad money. If a par- 
ticular kind of Iklse coin appear, govern- 
ment ought to give notice of this circumstance 
in a particular manner. At Vienna, the mint 
does not fitil to notify the kitids of counter- 
feitji it discovers i but the coinage is upon so 
good a footing, that attempts of this kind are 

4. Agaiiul Cheating at Play. 
Give instructions with regard to fiilse dice, 
as to methods of cheating in dealing cards, by 
making signs to associates, by having accom< 
plices among the spectators, Ilc These in- 
structions might be suspended in all places of 
public resort, and presented in such a man- 
ner as to put youth upon its guard, and 10 
eihilrit vice as both ridiculous and hateful. 
It would be proper also to offer a reward to 
those who delect Ibe artifices of sharpers, in 
proportion as they invent new schemes. 

5. Agaiiul tht Impoituret of Btggari, 
Some, though b perfect health, counter, 
feit sickness i others cause a slight wound 
to assume the most di^sting appearances ; 
others relate fiilse histories of shipwrecks and 
fires ; others borrow or steal children, that 
they may employ them as instruments of 
lfa«r trade. It would be proper to aceom- 
paiiy the instructions respecting these arti- 
fices with an advertisement, fur fear that tbe 
knowledge of so many impostures should har- 
den the heart, and render it indifferent to real 
misery. In ■ country under a well regulated 
police, an individual who present* himself 
under so unfortunate an aspect ought ndtber 
to be neglected nor left to himself: the duty 
of the first person who meets him should hti 
to consign him to the hands of public charity. 
Instructions of this kind would form boDulie* 



re ainuaiiig tluin conlrover- 

6. AgainM The/), Chtalliig, and olhtr neau 
qf ablaiiiing Money under Jaltt preleHcei. 
Give inMructions which nhould develope 
all ihe methods employed by thieves and 
cheats. Therit are many books upon this 
subject, of whicb tbe material* hnvebeiiii thr- 
niahcd by penitent malefuctors, in tbe hopes 
of deserving pardon. These compilations are 
p:nerally very bod, but useful eilmcta might 
be taken from them. One of the best is, 
The DitcaverUs and Heeelatiant of Pout- 
Ur, olkenBue Baxter, which passed throu^ 
nxteeu editions in the space of twenly-i' 
years. This abows how wide a drculation 
authentic book of Ibis kind, published and 
n-commended by government, would have. 
The tone which might be given to these 
works would make them excellent lessons in 
morality, as well as books of amusement.' 

7. Against Religious Impoilares. 
Give instructions with regard to criraes 
committed by means of superstitions, relating 
to the malice of ipiritual agents. These 
crimes are too numerons: but they are a 
light matter, m comparisan with the legai 
persecutions trhicb have taken their rise in 
(he same errors. There is scarcely a Chris, 
tian nation which hue nut to reproach itself 
with bloody tragedies occnsioneJ by a belief 

The histories of the first class would fur- 
nish an instructive luliject for homilies, nrhidi 
might be read in the rhurchei ; but there is 
no need to give a sad publicity to the second. 
The (utTrtgei of so many renpectsble and 
upright judges, who have been the miserable 
dupes of this superstition, would rather serve 
to confirm the populace in their error, than 
to cure them. 

The Engiish statutes were the first which 
bad tbe honour of expressly rejecting from the 
penal eode the pretended crime of sorcery. 
-In tbe Code Theresa, though compiled in 
1773, it occupies a considerable space. 

Abt. Vil.—PubliihlhepriCfofMerckaadUe, 
in oppoiition lo Meramiiie Ertortion, 
If the exaction of an exorbitant price can- 
not properly be treated as an offence, and 
cubjecled to punishment, it may at least be 
looked upon as an evil, which it would be 

* The most andenc «ork which I knoo upon 
this subject. Is entitled Chvell'i RecsniaUan, 
Theiccnnd cdidon lidaled IfaS. It i> in vene, 
Clavell wss ■ man of family, who became a high- 
wayman: he obiaineil a pardon. Ii is said in 
.... -'-'-.page, th„[ jht boflk ns published at the 
otdcr of the king ( Charlei 1. ) One of 

e modem is entilleil, A Vinxof SacUli/ 

.ami Mameri la High and Loa Lifi, by Parker, 
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advantageous lo suppress, if it could be dont 
without causing greater evils. 

Direct punishments being inadmissible, 
indirect methods must be employed. Hap- 
pily, this is a speraes of offence of which the 
evil [a diminished, rather than increased, by 
the number of ofifenden. What should Ihe 
law do? increase their number as mudi as 
possible. Is on article sold too dear ? is the 
profit gajned bj it exorbitant? spread this 
information : the dealers in it will assemble 
from all quarters, and by the effect of their 
competition alone, vriU lowor the price. 

Vsary may be ranked under the head of 
mercantile extortion. To lend money, is lo 
sell present money for future money : the 
time of payment may be either determimUe 
or indelerminute ; dependent, or not, upon 
certain events; Ihe HOiount returnable all at 
once, or by instalments, be. Prohibit usur; : 
by rendering the transaction secret, you 'mt J 
crease the price. iU 

Abt. VIII PuW/sft «« Arroiil .,] | 

Official Hi;,/,!,. i 

Almost everywhere, certain rights arc an- 
nexed to the services of government offices; 
these rights form port of Ihe pay of the per- 
sons employed. As ui artisan sells his ma- 
nufoclnre, a public officer sells his labour aa 
dear as pusaible. Competition, ihe fiidlity 
of going to another market, rctdns this dis- 
position within due bounds as respects ordi- 
nary labour i but by tbe establishment of >ii 
office, all competition is taken away ; the right 
to sell this p^ticular kind of service becomes 
a monopoly in the hands of the person em- 
Leave the price to the discretion of the 
seller, and there will be no other limits than 
those prescribed by the wants of the buyer. 
The rights of ofHcem ought therefore 10 be 
exactly determined by law, otherwise the «i? 
tortion which may take place, ou^t to be im- 
puted to the negligence of tbe legislator, rather 
than the rapadty of the person emplojeHL 
Aar. IX. — Publitk ail AccouKlt in which 
Ihe Kalion it inlertUtd. 
When accounts are rendered in a limited 
ime, before a limited number of auditors, 
uid these auditors, perhaps chosen or influ- 
enced by the accountant himself, and no one 
is afterwards called upon tocontroul them, the 
greatest errors may be passed without being 
nxi ved, or without being noticed ( but when 
counis ore published, there can be no want 
«itneBBeB, nor commentators, nor judges. 
Each ilem is examined. Was this article 
necessary '/ did it arise from want, or WM 
iggesled for the purpose of creating ex- . 
e? Is not Ihe public more dearly aerved . 
individuals ? ho* not a preference bea J 
given to a conlroctor at the public openiaP i 




If the I 



DW (be c< 
» of two 



the umi^, athiT in name or quantity, tbe 
tnde between the indinduoln cannot hut be 
txpi»«d tu great mistabea or great difljniltirf. 
ThcK two placet, in thu rcipefi, uri; Elran- 
gen one to anothn'. tf the nominal prirv of 
the goods measured be tha uuoe, and the roeit- 
lure* we different, the real price is dilTcrenli 
contiiiunl attention is r^quiaite, and diatrust 
minxes with tbe course of Jfain; errors 
glide into boncst tnuuaetionn, and fraud bides 
itself under deceptive denominations. 

For the introduction of unifonnitr, iherc 
are two methods: — The fint, to make slan- 
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IIu not a aecret advantage been giv 
Gtvourite 7 ha) nothing been gnuilcd 
upon &i»e pretences? Have no niiui 
been prttiised to prevent competition? b 
there nothing ronecaled in the accountj? 
There are a hundred question* of (he same 
kind, npon which it is imponible to aecure 
complete eiplanntjonii, if acrouiits are not 
rendered public. In a partirular committee, 
Mme may want integrity, olhen knowledge ; 
a mind stow in its operation* will pan over 
trtut it doea not underttand, Ibr foar of dis. 
rovering its inaptitude; a lively iipirit will 
not trouble Itself with details; aixh will leave 
to others tbe Gitigue of enminition. But 
every thing which is wanting in a small body, 

wHl be found in the assembled public : m 
(his heterogeneous and discordant mau, the 
worst prinei pies will lead to the desired end, 
as well as (be best; envy, hatred, malice, 
will aMume the mask of public sfuriti and 
(bew paaioni, bemuK they an more active 
luid pemcrering, will scnitinin: all tbe parties 
huiter. Mid make even a mOre scrupulous cx- 
uninii^on. Henee those who have no otiier 
ri^vf'alut than the de^re of human applause. 
Will be rvtaiDedin the discharge of their duty 
by th« pride of integrity and the fear of shame. 
In seeking for eieeptiona, I have only found 
ttro: tlut first regards the expenses of this 
publieation ; the other regards the nature of 
thMe serricea which ought to remain secret. 
It mif^t be useless to publish the accounts 
of a amall parish, becsuse tbe books are ac- 
cessible to all who ore interested in their ex- 
amitMtion ; and the publication of the sums 
destined to secret service, could only be 
thought of. under the pun of losing all the 
information you might otherwise obtain re- 
specting the dengns of your enemies. 



AbT. X. — EitablUkSliindaribofQti(nailg, 
WeiglU; lad Mcatura. 

Weights indicate the quantity of matt«r; 
measures, tbe quantity of space. Hieir uti- 
lity consists — first, in satisfying each indivi- 
doal B£ to the quantity of any thing which he 
wants; secondlj, in lerminatiiig disputes; 
thirdly, in preventing frsudat 

To establish uniformity in the same state 
bas bMn the abject of many sovereigns. 
To find n rommon and universal measure for 
■II people, has been tbe object of research 
vritli many philosophers, and latterly of the 
French Gotemment—a service truly honour- 
able, lunce there is hardly any thing more 
rare and noble, than to sec » government 
labouring upon one of the essential bases of 
um'oii among mudiiiid. 

Uniformity of wcigfala and measures, un- 
der tbe same government, and among ■ people 
<*ho, in other respecta. have the nunc lan- 
guage, is a point upon whicb it would seem 
that diere is no Deed of inudi reasoning to 



tbe use of every other: the second, to make 
standards, and leave to general convenience 
the case of their adoption. The first method 
has been employed in England; tbe second 
was practised with success by the Archduke 
Leopold, in Tuscany. 

When a public standard has been provideil, 
a punishment may be impowd upon those 
who make wei^ts and measures not in ron> 
fbrmity to the standards: and then all bar- 
gains, which have not been made accoi ding to 
these standards, might be declared null and 
void. But this last measure would hardly be 
necessary ; tbe two fbnner would be suffl- 

In different nations, the want of unifor- 
mity in this respect amnot produvc so many 
mistakes — the difference of language alone, 
putting every one upon their guard. Much 
embarrassment, however, results from it to 
commerce; and fraud, favoured by mystery, 
may oHen avail itself of tbe ignorance of pur- 

An inconvenience of less extent, but which 
is not less important, is felt in medicine. If 
the weight* are not exactly the same, etpe- 
dully with regard to substances of which 
small quantities ore important, the phorma- 
copina of one country on with difllvulty be 
eJnployed in another, and may lend to fttal 
errors. It is also a consiilerable obstacle to 
tbe free communication of the ariences : and 
tbe same inconvenience is found in relation 
to those oris, in which sncceit depends upon 
the moat delimte proportion*. 

Abt. XL — E>lMi>h StandariU o/ Qunhlj,. 
It would require many detuls to state all 
that government would have to do, in order 
to establish the most suitable criteria of the 
quality and value of a multitude of ohjecta 
which ore susceptible of different proofs. The 
touchstone is an impcrlect proof of the qua- 
lity and value of metallic comporitioiw mingled 
with gold and diver : the hydroweter is an 
unfailing proof, in so far as identity of qua- 
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lity rwults from the identity of spudfic gra- 

The ndulterations most important to be 
known, are those which are hurtful to health ; 
such as the mixture of chalk and bunit bones 
with Sour, in the making of bread ; the u^e 
of lead in taking off the addity of wine, or 
of arsenic m refining it. Chemistry pretienti 
the means of discovering all these adultera- 
tions; but knowledge is required for their ap- 
pliralion. 

The intervention of government in this 
regard, may be limited to three points! — 
lia, The encouragement of the dincovery of 
the means of proof, in those cases in which 
they arc still wanting; 2d, The dissemina- 
tion of this knowledge among the people ; 
3d, The preicription of their use by officers 
appointed for the purpose. 

Abt. XII rmlilult Stampi or Marlif, to 

aiua the Quantity or Quality of Articla 
akich ought to be made accatding ta a cer- 
tain Standard. 

Such marks are declarations or certificates 
in an abridged form. There are five points 
to be considered in these documents: Isf, 
Their end; 2if, The person whose attestation 
they bear ; Zd, The extent and the detsits of 
the information they contain; 4(A, The vi- 
ability, the intelligibility of the mark ; bih, 
lU permanence, its indestructibility. 

The utility of authentic attestations is 
noldoubtfiil. They are sueceufuUy employed 
for the following objects: — 

1. TosecuretherightBofpropcrly. Itmay 
be left to the prudence of individuals to use 
this precaution in what concerns them ; but 
with respect to public property, and objects 
in deposit, the employment of such marks 
ought to be regulated by law. [I is thus that, 
in England. Korea for the use of the royal 
navy bear a particular mark, which it is un- 
lawful to employ in the merchant service- 
In the royal arsenals, an arrow is marked 
upon the timber used in building; a white 
thread rum through the cordage, which pri- 
vate persons are tbrbidden lo use. 

2. To secure the quality or quantity of 
commercial articles for the benefit of pur- 
chasers. Thus, by (latute law in England, 
marks are placed upon many arljdes ; upon 
blocks of wood ciposed to a^e, upon leather, 
bread, pewter, plate, money, woollen goods, 
stockings, be. 

3. To secure the payment of (axes. If 
the article liable to the tax hai not the mark 
in question, it is a proof that the tax has not 
been paid. The examples are numberless.* 

4. To secure obedience to the laws which 
prohibit importation. 
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TopreveHl Offnctn, b^giving lo m, 

on intereel in preventing them. 
I AU about to cite an example, which might 
have been referred to the preceding head as 
well as to this, for it ha» prevented the of- 
fence — it may be, by increasing the dJHiculty 
of hiding it — it may be, by giving to more 
persons an immediate interest in preventing 

The carriage of post letters in BngUnd had 
always wanted diligence and exaetnetst the 
couriers would stop for their pleasure, or 
their profit : the innkeepers would not urge 
them forward. All these circumitaaces were 
so many Utile oJfences or vioUtiona of the 
established rules. What ought the legisla- 
ture to do toremed^them? Superintendence 
was fttiguing ; punishment was gradually re- 
laxed ; informations, always regarded as odious 
or embarrassing, became rare, and the abuse, 
suspended for a moment, soon returned to its 
ordinary course. 

A very simple mode was hit upon, which 
required neither law, nor punishment, nor 
information, but which was better than oil. 

This mode consisted in combining two es- 
tablishments, which had till (hat time been 
Oistinet ; the carriage of letters and the con- 
veyance of passengers. The success was 
complete : the celerity of the post has been 
doubled, and travellers have been belter 
served. This deserves the trouble of an 
analysis. 

The travellers who accompany the post- 
office servants, become so many inspectors of 
their conduct ; they cannot escape from their 
observation. At (be same time that they are 
exated by their praises, and by the reward 
which ihey expect from them, they cannot 
be ignorant that if they lose their time, these 
travellers have a natural interest in complain- 
iiig, and that they may become informers, 
without being paid for the service, or fearing 
the odium attached to the character. Such 
are the advantages of this little c(Hnbination. 
Evidence secured respecting the slightest 
faults — the motive of reward substituted fot 
that of punishment — informations and exa- 
minations spared — occasions for punishment 
rendered eitremely rare, and the two service* 
rendered by their union more commodious, 
more prompt, and more economical. 

This happy idea of Mr. Palmer is a study 
in IcgisUtion. It is well to reflect on what 
he has successfrilly done in this respect, that 
we may learn to overcome other diflicultiea. 
In seeking to develope the cause of this suc> 
cess, we shall ri«e from particulars to gettenl 
principles. 




Ch. Xll ] INDIRECT MEANS OF PREVENTING CHIMES. 



537 



CHAPTER XII. 



The grester number of offbneei would not 
be committed, if the delinqucntB did not hope 
to remain unknown. Every thing wbicb in- 
creaies the bdlity of recognising uid finding 
individuals, addn tu the general security. 

This is one reason why leaa ia to be feared 
Irom those who have a filed habitation, pro- 
perty, or a bmily. The danger arise) from 
those who, from their indigence Or their in- 
dependence of all ties, can eafily conceal their 
movement) from Che eye of justice. 

Tables of population, in which are inscribed 
the dwelling. place, the age. the sex. the pro- 
fesaon, the marria^ or celibacy ol'individuols, 
■re the first materials of a good police. 

It is proper that the magistrate should be 
able to demand an account from every aus- 
pected person as to his means of living, and 
coniign those to a place of security who have 
neither an independent revenue, nor other 
means of support. 

There are two things to be observed with 
regard to this object : That the police ought 



the subjects to find themselves in bult, or 
vexed by niunerous and difHcuU regulations. 
Precaulions. which are necessary at certain 
periods of danger and trouble, ouf^ht not to 
be continued in a period of quietness ; as the 
regimen suited to disease ought not to be fol- 
lowed in a state of healUi. The second obser. 
vation is. that care should be taken not to 
■hock the national sfurit. One nation would 
not bear what is borne by another. In the ca- 
pital of Japan, every one is obliged to have 
bis name upon his dress. This measure might 
appear useful, indifferent, or tyrannical, ac- 
cording to the current of public prejudices. 

Chaiacteristic dresses have a relation to 
this end. Those which distinguish the dif- 
ferent sexes are a means of police as gentle 
■salutary. Those which serve to distinguish 
the army, the navy, the clergy, have more 
than one ot^ect; but the principal one is 
subordination. In the English univerei- 
lies, the pupils wear a particular dress, which 
restrains them only when they wish to go 
beyond the prescribed boundfl. In charily 
schooln, the scholars wear not only a uniform 
dress, but even a numbered plate. 

It is to be regretted that the proper names 
of individuals are upon so irregular a footing. 
Those diitiactions, invented in the infancy 
of society, to provide for the wants of a ham- 
let, only imperfectly accomplish their object 
in a great nalion. There are many incon- 
veniences attached to this nominal confusion. 



The grettest of all is, that the indication 
arising from a lume is vague ; suspicion is 
divided among a multitude of persons i and 
the dinger to which innocence is exposed, 
becomes the security of crime. 

In providing a new nomenclature, it ought 
to he so arranged, that, in a whole tuition, 
every individual should have a proper name, 
whidi should belong to him alone. At the 
present time, the embarrassment which would 
be produced by the change would perhaps 
surpass its advantages; but it might he use- 
tut to prevejit this disorder in a new state* 

There is a common custom among English 
sailors, of printing their family and christian 
names upon their wrists, in well-formed and 
indelible characters ; they do it that their 
bodies may be known in (sse of shipwreck. 

If it were posHble that this practice should 
become universal, it would he a new spring 
for morality, a new source of power for the 
lawe, an almost infallible precaution against 
a multitude of olTeneeB, espedally against 
e very kind of fraud in which conGdeuce is 
requisite for success. Who are you, with 
whom I have to deal ? The answer to this 
important question would no lon^r be liable 

This means, by its own energy, would 
become favourable to personal liberty, by 
permitting relaxations in the rigour of pro- 
ceedings. Imprisonment, having for its only 
object the detention of individuals, might 
become rare, when they were held as it wera 
by an invisible chain. 

There are, however, plausible objectiona 
to such a practice. In the course of the 
French revolution, many persons owed their 
safety to a disguise, which such a mark would 
have rendered unavailing. Public opinion, 
in its present atate. opposes an insurmount- 
able obstacle to such an institution ; hut opi- 
nion might be changed, by patiently guiding 
it with skill, and by beginning ivith great ex- 
amples. If it were the custom lo imprint the 
titles of the nobility upon their foreheads, 
these marks would become associated with 
tbeideasofhonour and power. In the islands 
of the South Sea, the women submit to a 
painful operation, in tracing upon their skin 
certain figures, to which they annex the idea 
of beauty. The impression is made by punc- 
turing the skin, and rubbing in culouied 
powders. 



■ The bllaw 

in. r 



„ sketch of the genenl 

ibm. The whole nsme might conain the till. 
parts:— 1. The tamilyname.essentialfiit 

_...! — ,... J,. 2_ jy tingle bap- 

. . . ; 3. The place and 
the dale of binh. This compound dcncminallan 
should be repeated in all legal sflaiTs. The me- 
thod of abbreviating it for nidinary uie, would 
^ "^pend upon the geidus of the language. 
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CHAPTER Xlli. 



Thf.se meuiB depend much upon gvographi- 
ml dis|ioutioni — upon natural and arlilidd 
tnrrir^*. In Riuhb, the thinness of the 
popuUtion, the wperit; of the cJiitute. Cbv 
difficult)! of the rommuniration*, give tu 
juitice ■ force which coald hardly have been 
believed to eniit in to vast ■ country. 

At Petersburgh and at Riga, a paMport 
cannot be obtuncd till the intention tu de- 
part has been several times winounccll in the 
Gaiette. This precaulian, taken against 
ttaudulcnt debtors, has greatly incrcaiied com- 
mercial confidence. 

Every thing wbich increases the commu- 
nication of mielligence With rapiiUty, may be 
referred to this head. 

Descriptions are very imperfect and doubt- 
ful Instruments ofrecognition-. profiles, which 
may be so easily multiplied at a low price, 
would be much belter: they might be em- 
ployed either for priooncrs whose escape a 
feared, or for soldiers whose desertion is ap- 
prehended, or for any suspected person who 
may have been denounced to the magistrate, 
and whom it is desirable to seeure, without 
carrying restrunt bo far with regard to him 



CBAPTBR XIV. 



To tUmiakk UiieertaiRty icith regard lo fVo- 

ctdttre asd Punishment. 
It ii not my intention bere to enter upon 
(be vast subject of procedure: this will be 
llie object not of a chapter, but of a separate 
Work. The present chapter will be confined 
lo two or three general observations. 

Has a crime been committed? it is the 
Interest of society that Ibe mapistrate charged 
frith its punishment should be informed of it, 
■nd informed in such manner as to authoriEe 
tbe infliction of the punishment incurred. 
Is it alleged that a crime hubeen committed? 
It is the interest of society that the truth 
or falsehood of this allegation should lie made 
evident. Hence, tbe rules of evidence, and 
the forms of procedure, ought to be such as, on 
one aide, (o admit all true information, and, 
on the other, to exclude all Mse inforaiBtion ; 
that is to say, all that offers more chances 
vf deceiving than enlightening. 

Nature has placed before our eyes a model 
of procedure. When we reKard what pnises 
in the domeftic tribunal — when we csamine 
the conduct of the father of a Aunily amraig 
his ehildmn and lervanlt, uf whom he is the 



head — we there discover the original fea- j 
turcs of juslii-e, which we can hardly recog- 
niw oiler they have been disfigured by in 
incapable uf ^seeming, or interested in d 
guising the truth. A good judge is only Q 
father of a &imly acting upon a larger scatt.'n^ 
The methods which are good fur the father of 
a bmily in his search after truth, are equally 
good for the judge. This is the first model of 
procedure ; it has been departed from, but tl 
uu^ht never to have been discarded. 

It is true, that a confidence may be accord- 
ed lu the lather of a family, which cannot be 
accorded to a judge, because the last has not 
the same motives of affection tu guide him, 
and may perhaps be led astray by a personal 



t this only prove 



that ii 



necessary tu guard against the partiality or 
corruptiun of Ibe judge, by precsutioiu whicli 
are not reijuisite in the domestic tribumd. 
This does nut prove that the forms of pro> 
cedure, and rules of evidence, ought to be 
different. 

English jurisprudence admits the following 



1. That no . 



> shall b. 



a. That no one shall accuse himself. 

3. That ihe testimony of a person inte- 
rested in the cause is not admis^ble. 

4. That hearsay evidence is not adiruK 

5. That no one sboll be tried twice fo 
same offence. 

It is not my intention here to discuss 
rules of evidence. In treating of procedure 
in general, it will be proper to examine if 
Engliah jurisprudence, superior in so many 
respects tu that of all other nations, owe* 
that superiority to these maxims, or whe- 
ther they are not the principal caose of that 
weakness in the powers of justice, from whicb 
arises the feebleness of the police in England, 
and the trequency of crimes. 

I shall only observe, that all precautions 
which are not absolutely necessary for ibe 
protection of innocence, offer a dangerous 

procedure, more dangerous than that wMdi 
places justice in opposition to itself — which 
estabhshes a kind of incompatibility among 
its duties. When it is said, for example, that 
it is better to allow one hundred guilty per- 
sons to escape, than to condemn one that is 
innocent, — this suppose-i a dilemma whiA 
does not exist. The security of tbe innocent 
may be complete, without Btvouring the iai- 
punily of crime : it can only be completa 
upon ihat conditJoni for every offender wW 
escapes, menaces the pubbc safely; and tb 
allow of tbis escape is not to prutect in- 
nocence, but to eipose it to be tbe victim of 
a new crime. To absolve a criminal, m to 
commit by his hands tbe crimes of iriiidi be 
becomes tbe author. 



>blK.^H 
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The diffimlty of pro^iviiting rrimeti i» one 
isuae of Ibeit impunity, and of wmknees un 
the part of justice. Whi-n the Uw iv clear — 
ivbtn the juil(;e in sppcnlecl to immediately 
af)«rtbe commigrfon of the (upposed crime, 
thi! fiinrtion of Bccueer is almost confounded 
with that of wilnMS. When the offence ia 
romniitted under liic eyes of the judge, only 
TWO personBare necessary, so to speak, in llic 
drama ^ the judge and the offender. It ia 
distance which detaches the function of wit- 
new from that of judge. But it may happen. 



I the 1 



1 to B fact 1^ 



eotlected I<^'lher; or that the discovery of 
the ofTcrice may not be made till long after 
ila commission; or that the accused has to 
alte^ in his defence, facts which can only be 
verified in the place where they are said U> 
have happened. All tb'ia may re(|uire delay. 
This delay may give rise U> new incidents, 
which may require further delay. The pro- 
cedure of justice becnmes complicated; and 
in order to follow all this cbun of operation*, 
without confusion and without neglect, it 
becomes requisile to place over these judicial 
proceedings a person who shall have to con- 
duct them. Hence arises another function, 
that of accuser. The accuwr may be either 
one of the witnesses, or a person interested 
In the affair, or an officer expressly appointed 
K'lbr this object. 

■ * Judicial functions have often been so di- 
vided, that the judge who receives the evi- 
dence whilst it is recent, has no right to decide 
upon it, but must send the affair to another 
judge, who will only have leisure to attend 
to it when the proof* are half effaced. There 
■re beforehand established, in most states, 
many uwless formalities, and it has been ne- 
y to create officers to follow up these 
. The system of procedure is thiu 
d lo (implicated, that it becomes an 
ir science; he who would prosecute an 
! is obliged to put it into the hands of 
<i attorney, and the attorney himself a 
~' eed without having another man of law, 
niperior class, to direct him by his ci 
, and to speak for him. 
, To these disadvantages may be added 

' I. L^slators, without thinking that they 
tove placed themselves in opposition to them- 
Itlve*, have otlen closed the approaches of 
RW tribunals to those who have most need 
If them, by subjectijig procedure to the most 
jjigeclionable taxes. 

2. There is a public dislike attacbed U 
1 tboae who employ themselves as publii 
Riiaen in the execution of the lasvs. Thii 

Kjudiee if foolish and pernicious, yet legis. 
yn have often had ibe weakness lo encou- 
rage it. without having made the sUgbtest 
effort lo overcome it. 

What ia the effect of all this accumulalioo 



of delay and discouragement ? it is, that the 
laws are not executed. When a man can at 
once address the judge, and tell him what be 
has seen, the expense of this proceeding is B 
trifle. In proportion as be is obliged to past 
by a great number of intcrmeiUues, hii ex. 
penies increase i when to this is added the losa 
of time, thedi^ust, the uncertainty of success, 
one ia surprised that men are still found sulB- 
ciently resolute to engage in such a pursuit. 
There are but few, and there would be slill 
fewer, if those who adventure in this lottery 
knew as well as Ibe lawyers what it would 
cost, and the number of adverse chances. 

These difficulties would vanish on the 
rimple institution of a public accuser, clothed 
with the character of a magistrate, having the 
conduct of the prosecution, and chargeable 
with the expenses. The informers who would 
require to be paid, need have only a small 
■alary i and a hundred gratuitous informer* 
would present themselves, for one who rei- 
quired to be paid.* Ulach taw put into exe- 
cution would exhibit its good ot bad effects: 
the good grain would be preserved, uid the 
chaff thrown into the fire. Informers, ant- 
mated by public spirit, rqecting all pecuniary 
recompense, would be listened to with the 
respect and confidence which is their due. 
Delinquents would no longer be able to with- 
draw themselves from the punishment tbejr 
hodincurred, by treating with those who hare 
undertaken the prosecution, either by en- 
gaging them to deult, or by turning them to 



■ue, that in England, in every impor- 
:, the prosecutor is forbidden to make 
)mise with the accused Mithuut (he 
jn of the judge; but if this prohi- 
ere universal, what effect would it 
1 in which it is the interest 



of both pwtiea to evade it ? 

CHAPTER XV. 

PKoatEH xu. 

7*0 prokihil Acctttory Offeiicei, in order (a 

prtvtnl Ihcir PriiKipal*. 

Thorb acts which have ■ connexion with a 

pernicious event as its cause, may be conaU 



* Iknowbyexperience, says Sir John Fielding^ 
that for one infbnnation brought tKfoTe me tnmt 
the desire of reward, I have received toi whidi 
hadnoothermotive than the public good. P.41S. 
The imallat eipeue of a^osecutiim in an 
ordinnry court of justice, is i.'28 steiilng, a sun 
nesrly equal U the lubdstence of a common &• 
mily for ■ jni. How can it be expected that e 
man, ftum public sjririt, should expoie himself H 
to ctmsiderable a laaifice ? Independently of dw 
emhamssmeni of atl kinds cnnnected frith it. 
H'tth such a system of pncEdurr, It would be ■ 
mincle if ihc laws had tlie efficacy of ohidl ihl 
are susceptible, if these obstacles 



' ■hich thy 



itrei M acKuorji oSencea 
prinapal offence. 

The principal offence bein^ well deter- 
mined, there tmy W distinguished as miuiy 
accessory offences ns there sre i 
serve either to prepare Or to i 
jeettid crime. Now, the more these preps- 
rntory acta aie distjnguisbed, for the purpose 
of prohibiting tbem, the greater the chance 
of preventing the execution of the principal 
crime itself. If the criminal be not stopped 
at the first step of his career, he n\a,y be at 
the >econd. or the third. It is thus that ■ 
prudent legislator, like a skilful general, re- 
connoitres all theeiternal posts of the enemy, 
with the intention uf stoppinfthisenterpriBe?. 
He places, in all the defiles, in all the wind- 
ings of his route, a chain of works, diversi- 
fied according to circumstances, but connected 
among thenuelve«, in such manner that the 
enemy finds in each, new dangers and new 
obstadei. 

If we regard legislators in their practice, we 
shsll not find one who has worked systema- 
licslly upon this plan, and not one who has 
not followed it to a certain point.* 

Offences against the game-laws have been 
divided into many accessory affeiices, accord, 
ing to the nature of the snare, according to 
the kind of nets or other instruments neces- 
iary for taking the game, &C. Smuggling also 
.has been attacked, by prohibiting many prc- 
parstuty acts. Frauds, with regard to diffe- 
rent kinds of coin, have been combated in 
the same manner. 



Againtt Hamiciiie and other Corporal 
Injurief. 

Prohibition of purely offensive arms, wbtch 
are easily hidden. In Holland, it is sud that 
a kind of instrument, shaped like a needle, is 
made, which is thrown from a tube, which 
ocosions a mortal wound. The manufac- 
ture, the sale, the possesMon of these instru- 
tnents, might be prohibited as accessaries to 
murder. 

Pocket-pistols, which highwsy robbers have 
mode use of in England, ought they to be pro- 
.hilnted? The utility of such a prohibition 
i« problematical. Of all methods uf robbery, 
that which is carried on by means of fire-arms 
is the least dangvrous to the person attacked. 
In such a rase, the simple threat is commonly 
sufficient for the accomplishment of the ob- 
ject. The robber who should pull his tri^er 



PRTNCIPLES OF PENAL LAW. 
relation to the 



in the Code Theresa, under each head o 
XB, tiiereisaheadofindiiHa. Thoeindica 
are distinguiBhecl into two daMSi: iwlici 

elojustirysn arrest; those which suffice ti 



after the party had delivered hia money, woold 
be guilty notonly of useless cruelty, he would 
disarm himself; instead of which, by reserv- 
ing his Sre, he preserves his means of defenr^. 
He who employs a club or a sword, bos not 
the same motive for refraining to strike; the 
first blow becomes even a reason for a second, 
that he may put Ms victim out of a couditloa 
to pursue him. 

Prohibition of the sole of ptHSons require! 
that a catalogue be made of poisonous sub- 
stances ; the sale of them cannot, however, be 
altogether forbidden if it can only be regu- 
lated and subjected to precautions requiring 
that the seller should know the purchaser, 
that he should have witnesses of the sale, 
that he should register the sale in a separate 
book, kc. These regulations, to be complete, 
would require considerable details. Would 
the advantages compensate for the trouble ? 
This will depend upon the manners and ha- 
bits of the people. If poisoning be a firequent 
crime, it uill be necessary to take indirect 
precautions against it. They would have beca 
proper in ancient Rome, 

Accessory offences may be distinguished 
into four classes '. — The first class implies an 
intention formed to complete the principal 
offence. Offences of thii class may be com- 
prised under the general name of attempts or 
preparations, t 

The second class does not suppose that the 
intention to commit the crime is actually 
formed, but that the individual is placed in 
a situation in which he will form the design 
for the future. Gaming, prodigality, idleneaa 
when joined ivith indigence, are offeTices of 
thiscluss. Crucltytowardsanimalsistheraad 
to cruelty towards men, kc 

The third implies no cTiminality, either I 
tual. intentional, or probable, but only po 
ble, from accident. These kinds of offer 
are created, when police regulatii 
which have for their object the prevention of 
calamities — when, for example, the sale of 
certain poisons, of gunpowder, fcc. Is fiirbid- 
den. The violation of these regulatioiis, 
separate irom all crimiial intenlioii, is aa of- 
fence of this third cha». 

The fourth class is composed of presumed 
offences ; that is to say, of acta that are C0MI< 
dercd as proofs of an offence (evidentiary ofr 
fences;) acts hurtful or not hurtful ' " 
selves, furnishing presumptions of m 
having been committed. By an Engliah 



+ Every acliye medicine, cakei 
oaei 11 a nHSOD. 

X A soldier, in a review, puts i 
miket; It i> discovered bctore tl 
I given : this may be reganled u 
[t : if he had lired at a perua or. 
r persons, this would have been 
' he had killed any one, he wou 
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tute, 1 ccrtsin omduct on the pvt of a wo- 
iiuui was directed to be puiunbcd a» murcli 
becBiuc it was supposed that sacb conduct 
was a sure proof nt iiiruitidde. By anotlier 
■Utute, it i> made a capital crime for bands 
of men to j;o about anned in diaguine, be- 
cause this it considered ■ proof of a drsiKn to 
commit murder, in protecting smu^lers from 
justice. By anather statute, the possession 
of stolen goods, without being iible to give 
a satisfactory account of the manner in which 
they were acquired, is made an offence, this 
drcumstance being considered a proof uf 
complicity. Agsin, hy another statute, the 
obliteration of the marks upon sbipwrei'keO 
efiects is made an offence, this being consi- 
dered a proof of an intention to steal them. 

Tbete offences, founded upon these pre- 
sumptions, suppose two things : — 1. Mistrust 
in the system of procedure ; 3. Mistrust in 
the wisdom of the judge. In England, the 
legislature has thought that juries, being too 
much disposed to pardon, would not see in 
these drcumsianccs a certain proof ofa crime i 
and it has made the act it«elf, which fur- 
nishes the presumption, a separate ofTencv — 
an offence independent of every other. In n 
country in which the tribunals should possess 
the entire confidence of the legislature, these 
act! would be placed under the head to which 
I they belong, and would be considered as pre- 

I sumptions, the judge being allowed to draw 

from them his conclusions. 
I With respect to accessory offences, it is 

' essential that the legislator should possess 

I three rules by way of neiuafo ; — 

' 1. For each principal offence which he 

I creates, he ought to extend bis prohibition 

I to the preparatory acts i to simple attempts, 

i generally under the sanction of a less punish- 

ment than is appointed for the principal of- 
fence. This is the genersl rule, and the ex- 
ceptions ought to be founded upon particular 
reasons. 

2. He ought, then, under tbe ilrjuriptlon of 
the principal offence, to place all Ibe accei- 
■ory, preliminary, and concomitant offences, 
which are susceptible of a spedlic and precise 
description. 

3. In tbe description of accessory offences, 
be should take care not to impose too much 
restraint — not to trespass upon the liberty of 
individuals, so as to expose innocence to 
danger by his predpitate conclusions. The 
description of an offence of this kind is al- 
most always dangerous, if it do not indude 

I B dautie allowing the judge to estimate the 

degree of presumption which ought to be 

I drawn from it. In this case, to create an oc- 

oessory offence is almost the same thing as 

suggesting the fiurt in question to the judge, 

I by way of instruction, under the duraelcr of 

I an indlottive circumstance, and not allowing 

I him to draw any condusion from it, if he see 

I VOL-L 



any ipecini reason for regarding the iniiicaliun 
as mconclualve. 

If the punishment fur an attempt, or prr- 
lindnary offence, be equal to that of tbe 
crime, when completed, without making al- 
lowance for the po^bility of tepentancc or 
prudential desisting, the offender, sedng him- 
self exposed to the same punishment for Ibe 
simple attempt, ' '" 
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Thf principle of benevolence is in itself dis- 
tinct from the love of reputation. Each of 
these may act without the other. The &r»t 
may be a feeling of instinct, a gili of nature -. 
hut it is in great measure the produce of cul- 
tivation, the fruit of education. For where 
will be found tbe greater measure of bene- 
volence — among the English or among the 
Iroquois— ill tbe inlancy of sodety or at ili 
mAturity? If the feeling of beoevotrnce be 
susceptible of augmentation, which caimot be 
doubted, it must be by tbe assistance uf that 
olber principle of the human heart, the love 
uf reputation. When a moralist puntj bene- 
volence under the most aniiable characters, 
and selfishness and hardness of heart in the 
most hateful colours, what does be do? He 
seeks to unite to the purely social principle 
of benevolence, the dcmi-pcrsonal and demi- 
soolal prindple of tbe lot'C of reputation ; he 
seeks to combine them, and give them the 
some direction — to arm the one by the other. 
If these efforts are successful, which of the 
two principles deserves the praise? in^ithcr 
the one nor the other exdusively, but Ibdr 
redprocal concurrence .— the love of bene- 
volence as the immediate cause ; the luve uf 
reputation as tbe remote cause. A man who 
yields with pleasure to the soil accents uf 
the social prindple. neither knows, nor de- 
sires to know, that it is a less noble principle 
which has given them tbdr first tone. There 
is a disdainful delincy in the better dement 
of our nature, which wishes to owe its origin 
only to itself, and blusbes at alt fotdgri as- 

I . To mcrcose the force of the feelings of 

benevolence : 'i. To regulate tbeir applica- 
tion according to the ptinr-i|>lc of utility : 
such ou^bt to be the two objects of tbe Ic- 
gi^latoi. 

1. Would he inspire tbe cltltens with hu- 
manity? he should set Ihem the first example; 
he should show not only the greatest respect 
foi human life, but fur ail drciimstaiices in- 
fluencing sensibility. Sanguinary laws have 
a tendency to rentier men cruel, cither from 
lear, from imitatioD, or from revenge; Iihs 
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dictated by • spirit of (centletww, hiimsniie 
K nnUon. uid the <pirit of the govcninienC 
will be found in its bmiiiH. 

The legitlator oiii^t to interdict every 
thing wiiirh may lerre to lead to cruelty. 
The bmbaroua Epectude* of ^Udiators, in- 
(Toduced at Rome during the latter tiniei of 
ttie republic, without doubt contributed to 
give rhe Romniuthatferudty which they dia- 
played in their dvil wars. A people bccub- 
tomed to deepise human life in their game*, 
could not be expected to respect it amid the 
fury of their pasrions. 

it i« proper, for the aame reason, to forbid 
every kind of cruelty exercised towHrds luii- 
mals, whether by way of amusemenl, or lo 
gntify gluttony. Ojrfc-fighfs, bull-baiting, 
bunting hares and fijxett, fishing and other 
amusements of the same kind, necessarily 
(uppoie either the absence of redecdon. c>r a 
Aind of inhumuiity, aace they produce the 
mmt acute BuRerings lo scnvble being*, and 
the moat punful and lingering death of which 
we can fbrui any idot. It ought lo he law- 
ful t« kill animaK but not to torment them. 
Death, by artifidal meana, may be made le«i 
painful than natural death: the methods of 
accompUBhing this deserve to be studied and 
Blade an object of police. Why should the 
law refuse iti protection to any senaitire 
being? TTie time will come, when humanity 
will extend ita mantle over every thing wUdi 
bmthei. We have begun by attending lo 
the condition of (laves; we shall finish by 
anflening that of all Ihf animala whidi aasist 
our labours or supply our wanta, 

I know not if the Chinese legijlators. in 
tnHituting their minute ceremonial, designed 
to cultivate bonevolence, or only to muntain 
MMV and subordination. Polilencn in China 
t* a son of worship — a ritual, which is the 
frtat abject of education, and the prinHpiri 
•rjence. Tlie exterior movement* of this 
prnit people, alrniu rvgiilated. almys pre- 
acribed by etiquette, arr almost a* umtbrm as 
ftoac of a rcpuwnt which rcpeau iu exer- 
rite. This panlomin« of benrwlcnce may be 
as deiiiinte of reidit y, as a devotion rharg^d 
with (rifting practim may be Kpanted from 
monliCy. So miu4i resmunt eeenu ill lo ae- 
cordwiib tin moranents of the human heart i 
I command, do not 
WCKDM they poueaa 



rhy. 
the 

PUitna) eoaaUtutkit* of st«lea, wUdi it it 
dilBmh W «inpat^ Sack ar« r«llgioui en- 
»tka, wUch eiretw their paitfaana ta iMtc 
■M p«t*ecm« awfe Wker 1 hmdtlM'y f«T«BC«s 
^wem poTmfiil Gunilin i privilrccd eon- 
«tw». whWi fern (n»nnnminiablc barriw 
•"*"■• «• rttiB»na_ilrt. nunequence* ofMii- 
qiMttaj wbm tka cg>qum>rs ban newr la- 



conic incorporated with and mingled with Ibe 
conquered : animosities foimded Upon andent 
injuatiec; govi-rninent tiictians, which rise 
with victory and bll upon defeat, lu ttiete 
unfortunate states, heartaare more frequently 
united by the want* of hatred than i^ kirc. 
To render thtm benevolent, it is necessuy 
to relieve them fi-om fear and oppreauon. 

The destruction of tbosc prejudices which 
render men enemies, is one of the greatest 
services which can be rendered to morality. 

The travels of Hungo Park in AtH™ have 
represented the negroes under the most in- 
teresting point of view: their Ntnplicity, the 
strength of their domestic affections, the |uc- 
lUf B of their innocent manners, bas incre^ed 
the public interest in their favour. 

Satirists weaki?n this sentiment. WItenany 
one has read Voltaire, does he feel dinposed 
to fiirour the Jews ? Had he possesicd more 
benevolence with respect to ibem, by ex- 
posing the degradation in which Ihcyare held, 
he would have expbuned the less fitvourable 
points of their character, and have exhibited 
the remedy by the side of the disease. 

The greatest attack upon benavolence bail 
been made by religious eiclu«ionisti; by tliotte 
who hare incommunicable rites { by thode 
who breathe intoleraBce, and represent all 
unbelieven as infidels and enemies of God. 

In England, tbe art of cxritin|> benevolence 
by tbe pablidty given to its exhibition, is 
better understood than anywhere besdes. Is 
it dcared to undertake any sdieme of bene- 
volence — a charity which requires tbe concur- 
rence of niimbers? a committee is formed of 
its most active and distinguished supporters: 
the anmunt of the contributions is announced 
in the public paperii ; the names of the sob- 
Bcribers are printed there day by day. This 
publication serves many purposes : iti imme- 
diate object is to guarantee tbe receipt and 
cmploymnit of the funds; but it is a feast for 
vanity, by which benevolence profits. 

In these establishments of charity, the rvi- 
nual subscribers are called governors ; the su- 
perintendence which (hey exerdse, the little 
state which they form, interests them in pro- 
moting their welfare ; individuals like to trace 
the good whi(^ bas been done, to enjoy the 
power which is conferred; the benetactors 
are brought near to the parties relieved, and 
these bemg placed in view, sirengtfaen bene- 
volence, »*ich cools when its object is rc- 
iDOTvd to a distance, but is wariued by in 



There are more of these aiKodation 
(Mvolenccin London, than there are ci 



Many of these charities have particular 
jertat (be btind.tbe dumb, the lame, orphi 
widow*, Bulors, the children of the clergy, 
kc Rvery individiBl is (onched with one 
kbd of miMTy, more (ban by raolhcr : fail 
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syrnpaLhy i> iilwa/s sS'urti^ by Hime penonat 
orcuniKtancc : IherfiVort, thorefore. in di. 
vcrBifiiing Ihtee rbHritiei, in Kpariiting'tliem 
into tUfiiiient bruncbes wbith apply to every 
kind of HBiisilrillty, w> that none of them are 
kffit. 

It is Kurpriaing Ibnt more draughCa have 
not been madv ujioii this diiposicion (roai 
among females. ainonK wbom tbe seiilimenl 
«f [Hty i« stranger tban among men. Tbere 
are two inatJtutionB in France, well adapted 
to thieend : the Duughlera of Cbarity, who 
devote tbemxlves to tie service of the hos- 
pitals; aod tbe Maternal Society, formed by 
the lldiea in Pai'w, who visit poor women in 
the time of their confinement, and take care 
of the firrt days of in&ncy. 

2. Tbe feelings of benevolence are liable 
to be ted astray from the principle of ^neral 
utility. This can only he prevented by in- 
■truction : they cannot be eommandcd ; they 
cannot be forced; they can only be penuaded 
and enlightened. Men are brought by little 
and little to disiinpth tbe different degrees 
of utility 1 to proportion their benevolence to 
the extent of its object. The finest model 
ii drawn by Fenelon in that raying, in which 
he baa so well »untcd his own heart : — " 1 
prefer my tamlly to myself, my country to 
my family, and the human race to toy coun- 

The objects sought in these puhlie in- 
itruetiolis should be, to direct the afiectioos 
of the dtiienstothis object; to teptess the 
wanderings of benevolence; to nuke them 
feel their own interest in tbe general interest ; 
to make them ashamed of tbat npirit of fa- 
mily — of that etpril dt corpi wbidi militates 
against tbe love of country — nf that unjunl 
love of country which turns to hatred against 
other nations ; to divert them from tbe ei- 
erdse of unfounded pity towards deserters, 
smugglers, and other persons who offend 
■gainst the government ; to disabuse them 
of the false notion that there is humanity in 
favouring tbe escape of the gniltj — in pro- 
curing impunity for crime — in encouraging 
mendicity, to the prejudice of industry ; to 
seek to give to all these sentiments the pro- 
portion most advantageous for all, by show- 
ing the danger and littleness of the caprices, 
lh« antipathies, and momentary attachments 
which turn the holance aguinst general utility 
Bud permanent interests. 

The more we become enligbtencd, tbe more 
benevolent shall we become ) bemute we shall 
see that the interests of men cmncide upon 
more points tbon they oppose each other. In 
commerce, ignorant nations have treated each 
other as rlvitls, who could only rise upon the 
ruJTis of one anolber. The work of Adam 
Smith is a treatise upon univemi benevo- 
lence, because it has shown that commerce 
Is equally advantaeeous for all nations — each 



>e proGting in a diSbient uumncr, according 
' its natural means ; that nations are asso- 
stes and not rivals in the fyiaid social uii- 
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To increase the strength of this power— to 
regulate its applicslion: sucharethe two ob- 
jects to be accomplished. 

The strength of public opinion is in com- 
bined proportion to itsextent and inteosity; 
its eitent is measured by the number of auf- 
iragesi ttsinCensilyhythedi^ecofitsbhune 



For increasing the power of opinion in ex- 
tent, there are many methods: the principal 
Bre,*the liberty of the press, and the publicity 
of all acts which interest the nation — pulv 
lidty of the tribunals, publidly of accounts, 
and publicity of the debates upon slate afKiirs, 
when secresy it not required by some parti- 
cular reason. Tbe enlightened pubhc — the 
depository of the laws and archives of honour, 
the admlniittatoroftbe moral sanction, fbnns 
a supreme tribunal which deddes upon all 
cause* and all persons. By the publidty of 
affairs, this tribunal is in a condition to col- 
lect the proofs, and to judge — by the liberty 
of the press, to pronounce and to execute ica 
judgment. 

Fur incTCBUng tie power of opinion in in- 
tensity, tberearealMiadivorMty of ntathoda, 
either by punishments which potseu aeertatu 
cborader of ignominy, or by rewaids which 
have for their principal object the invusting 
with honour those who receive tbtm. 

There is a secret art of governing opinion, 
so (bat it shall not perceive, so to speak, the 
manner in which it is led. It consists in 
so disposing matters, that the act to be pre- 
vented caimot be performed, without also 
perfonuing an act ivhich popular opinion baa 
already rondenmed. 

Is a tar to be paid ? accordin^c lo the cJr- 
cumstauces of the case, an oath, or a cer- 
tiGcote, may be required, that it is correctly 

To take a fal'coatb, to fabricate afHlse 

certiGcsle, are nifincea wbkb the public is 
prepared helbrehand to mark with the seal of 
its condemnation, whenever there shall be 
occasion for it. This, then, is a sure method 
of rcnilering infamous an offence, which, 
without its accessary, can never exist.* 



• The ruUnwini! anecdote is relits) on good 
auiborily. Tlicte was a riot at Madrid, under 
Cliarlcj III,, occasioned by the pmhiliilion 
a^iul veering round hats, This prohibition 
Has not a mailer of caprice. The large and 
slouched hat* pnhibited, served, vh«n ■ doth 
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Soniplimes > siiniitp rhango in t 
tlie olijirde Kiiffirvi to change tbv 
of men. The Bomans abhurred the nnme of 
/ling, but thr; iuBrred thoie of diaaior anil 
emperor. Cromwell wouldnot liBvebeenahtK 
to place himwlf upon tht^ tlironv ol' EngUnil ; 
liut be p09Ee*scd, under the tjlln of protector, 
an uithorit; moie iiiilimit«d than that of the 
king. Peter I. abdicated the title of despot 
for himsetl^ and he directed that the elavea of 
the nobld ihould only be <slled subjects. 

If the people were pbiloaopben, thii ex- 
pedient would be worth nothings but upon 
thia pmnt, [ihilosapbers are only men. How 
much deception is there in the word* lihrrlj/ 
UiA tqnalil!/ ! What i-ontnidictloni between 
that luxury which sll the world condemns. 
and that proiperily whjob all the world ad- 

The legislator shonld take core not to 
furnish arms to public opinion in those casei 
in which he Unds it opposed to the ptinaple 
of utility. For this reason, he ought to 
eSace from the laws all remains of the pre- 
tended crimes of hereiy nnd sorcery, that 
there may be no legal foundation for tbese 
auperatitious ideas. If be dare not wound an 
erroi too widely extended, he ought at Icait 

It is very difhcult to employ the mi 
honour in engaging the citizens in the 
of the law agUDst delinquents. Pecuniary 
rewards granted for informations have failed 
in their object: the desire of gain baa been 
opposed by that of shame ; the law, inateod 
of gaining strength by offering a reward dis- 
approved by public opinion, baa been weak- 
ened. Individuals have been aupperted ol 
Hctiag from a degrading motive. The ill. 
chosen reward, imtlead of attracting, has 
repulsed, and deprived the law of mure gra- 
tuitous protectors, tlian it has procured forit 
mercenary servants. 

The most powerful method of produdng 
an important revolution in public opinion ii 
to strike the mind uf the people by some 
noble example. Thut Peter the Great, by 



passing gradually through all the gradation* 
of the public service, taught his nolnlUj to 
bearlheyokeofmilitaryHibordiiiation. Thus 
Catherine tl. surmounted the popular prn- 
judice against inoculation, not by trying it 
upon ioiiie criminals, as wan done in iM — 
reign of Queen Atme, but by subniitlin|^3 
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was thrown aver the ahoulderB. cnmplctely lo 
eonceai the penon. I'nder this disguine. a thief 
or an asianln could strike hi* binw, and never 



icil 111 repulie 
1'H"1 wuihed; 
Mndrid, and 



" r<j:iiiil huti, the 
i.U.\Iiti>3ter, he en- 
, ill aU tbelownaoF 
hMtt. _ln a fonnigtlt, 



8p*i^t<,w«r . „..„^_ 

nwrt round hatii -ere seen. This i) an example 
at indirwt legiilsciiMi, which mar be refeiTed Co 
(hiabetd. 



give lo this force a suitable direetioi). j 
this direction be bad, it ia evident that a 
less force this sanction possesses, the IL 
evil it will do, With regard to rellp~on,fl 
first thing, therefore, ia to ex 
direction I the increase of its 
secondary object. 

Its direction ou^t to be conlunnaUaM 
utility. As a sanction, it li 
rewards and pumshmcnti. Itt punishini 
should be attached to actions hurtful t« j 
ciety, and to these actions exclusively ; 
rewards ou^ht to be promiaed to a ' 
whose tendency is advantageous tt 
and to no otbers. Such is tbe fun 
dogma. 

The only method of judging of iti dirti._ 
is to consider it solely with relation to i, 
welfare of political society. Every ttui^ )■ 
sidea this is indifferent ; and every ^ng'1 
reli^oui belief which is iudillervati u '" 
to become pemiciaiu. 

But every article of fdlli i: 
hurtful, » soon as the legislator, in a 
Id fevour its adoption, employs raeror. 
penal motives. The persons whom lie m 
to inBucnce may be considered h Ii 
three classes ; those who already are . . . 
same opinion with the legislator ; thoa* « 
reject this opinion j those who natliir if 

With regard to the conTormiit*, the U>R 
not necessary: with regard to the noncoi ' 
mists, it is useless : by the suppomtion it 
it does not accompli«h its object. 

When a man has formed bjs opinion, i 
in the power of punishment to make 1 
change it? The queitiion appear* ridieulojl 
Punishments tend rather lo an ojipoiite ii 
suit; ihey tend rather to confirm him a " 
opinion, than to make him give it npj i 
because the employmeni of force is a 
avowal that reasons are wanting — partly bj 
recourse to violent measures prMUM 
aversion to the ofunions which itisaongti' * 
maintain in thU manner. All that ou) 
obtained by puniahment* ii. Dot to eneni 
"oieAew.buttodccfuj-c thsthiibcue 
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ThoBu who, from conviolion or honour, 
refuse to make tfaJa declaration, undergo the 
evil of the punishment — the peraeculion : for 
what ia called periecHlioK, is an eril which IB 
not compensated for by any advantDge — an 
evil in pure waste i and this evil inflicted by 
the hand of the magistrate is prcdsely the 
same in kind, but much stronger in degree, 
than if it had been inflicted by an ordinary 
malefiietor. 

Those who, leas Etroni^ or leu noble, 
Gicape by a falie declaration, give way to 
the threats, to the danger wbicb immediately 
presses upon them ; hut the momentary pain 
which ia avoided, is converted, as to them, 
into pains of conacietice. if they have any 
scruples, and into pains of contempt on the 
part of society, which charges with baseness 
these hypocritical recantations. In tbls state 
of Ihingf , what happens ? One part of the 
citizens must aecuslotn itself to despise the 
opinions of the other, in order to be at peace 
with themst'lvca. They employ themselves 
in making subtle distinrlions between iimo- 
cent and criminal blsehoodi in establishing 
privileged lies, because they serve as a pro- 
tection agu nut tyiuimyi in eilabliiihing cus- 
tomary perjuries, false subscriptiona, and 
consider them as arlicla of piafe. In the 
nudst of these lubtletiei, regard for truth la 
Delected, the limits of right and wrong are 
confounded, a train of less purdonablv Iklsc- 
hootls is introduced under liivour of ihe first 
— the tribunal of public opinion is divided : 
the judges who compose it arc not guided by 
the same laws; they no longer know clearly 
what degree of dlstimulation they ought to 
condemn, nor what they ought to eieoie ; 
its voice is drowned in contradii'tiona ; and 
the moral sanction, having no longer an uni- 
form reguUitor, ia weakened and depraved. 
Thus the legislator, who requires declara- 
tions of Euth, becomes the corrupter of his 
coimtry. He saerifirea virtue to religion, 
instead of making lehgion an auxiliary 

The third class to be examined is that of 
those who, at tbe establishment of the penal 
law, had not yet formed any opinion either 
for or Bgwnst. With respect to these, it i< 
probable that the law will inSuence tbe for- 
mation of their opinion. Seeing danger on 
one fide, and security on the other, it i 
tuml that they should regard the arguments 
of the condemned opinion with a degree of 
fear and aversion, which they will not feel fr 
the arguments of the bvoured opinion. Th 
arguments which they wish to find true, wi 
make a more lively impression than those 
which they wish to find false : and by Ihia 
means, a man may come to believe, ur ru' ' 
not to rejcta. notto misbelieve, a pronosi 
which he would not have adopted if his in- 
clination bod been left free. Iii this last case, 



tbe evil is lesg than in the two former cases. 
toes not rea>ie to be an evil. It may 
happen, but it does not always happen, that 
the judgment gives way entirely to the affec- 
'' la i but even when that happens, that is to 
, when the persuasion is as strung as it 
be, if fear form any part of the motives 
of this perauasiun, the mind is never perfectly 
tranquil : what is believed to-day, it is feared 
may nut be believed on the morrow, A clear 
moral truth is never doubtful, but [he belief 
of a dogma i» always more or less shifting. 
Hence ariees irritation against those who 
attack it. Eiamination and discusaion is 
dreaded, because we do not feel ourselves 
placed upon solid ground. It is not neces- 
sary to pull down anything in a building 
which is firmly put tt^tber. The under- 
standing becomes weakened ; the mind seeks 
only complete repose in a kind of blind cre- 
dulity ; it seeks out all the errors which 
possess afDnity with its own -, it fears clearly 
to explain itself upon what is posuble and 
impossible, and wishes to confound all boun- 
daries. It loves to entertain sophistry, and 
every thing which fetters the human mind, 
every thing which would persuade it that it 
cannot reason with entire cert«nty. It ae- 
quirea an unhappy dexterity in rejecting cvi- 
dencB^in giving force to half proofs — in 
listenir^ only to one side — in subliUwng 
against reason. In a word, under this syeteiu, 
it is proper to put a bandage over the eyes. 
tbnt they mHy not be wounded by the bright- 
ness of day- 

Hence, every penal method employed for in- 
creasing the force of the rcligioua sanction, acts 
indirectly against that essential part of good 
manners, which consists in respect for truth, 
and respect for public opiiuon. All the en- 
lightened fiiends of religion now think the 
same. There are, however, bat few lutioni 
which have acted upon this principle. Viuhmt 
persecutions have ceased, but there still exist 
secret persecutions, dvil punishmenta, poli- 
tical incapacities, threatening laws, a preca- 
rious toleration — a humiliating situation for 
classes of men who owe their tranquillity only 
to a tacit indulgence, a continual pardon- 
In order to ohtun clear ideas as to the 
advantage which the legislator may derive 
from increasing Ibe force of the rebgioua 
sanction, it is necessary to diitinguiab three 
cases ; 1. Those in whidi it is entirely sub- 
ordinated to him : '1. Those in which others 
partake of this influence vrith him ; 3. Those 
in which it depends upon a stranger. In this 
latter case, the sovereignty is really divided 
between two magistrates — (be spiritual (as it 
is commonly railed) and the temporal. The 
temporal magistrate will he in constant dan- 
ger of seeing his authority contested or de- 
stroyed by that of his rival, and what he 
should do for iiicteasing the force of the re- 
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}igioiis Ninction, might prove a diminution 
of his uwii power: whilst u to the effect) 
which mif-bt cesulC from luch aitate of strife, 
they may be found on the table* nf biitor)'. 
The teinpoml niagistnite comiDBiidB his nib- 
jeds to perform one iction ; tht) spiritual 
majHstral* prohibit* it : whichever they obey, 
they are puniihed by the one or the other; 
prosrribeflordamned, they arepUced between 
the fiiir of the dvil sword, and the fear of 
eternal fire. 

In Protestant countries, the clergy are 
Mgentinlly lubordinaie to the political power: 
their doginB« do not depend upon tbe prince ; 
bnt those who intrrprel them, depend upon 
hiin. But the right of interpreting these 
dogmas is little less than the siune thing as 
the right of making them. Hence, in Pro- 
testant countriet, reUgion it more eaaily mo- 
delled upon the plan of the political authority. 
Harried priests are more completely dtilenB; 
they do not furui a phalanx among them- 
■elvcf, which can become fDrmidahle i they 
have neither the power of the confessional, 
nor that of absolution. 

But In considering bets alone, whether in 
Frotestant or Catholic countries, it murt be 
acknowledged that religion has played too 



great a part 



1 the n 



appears to have been more often the etumy, 
rather than the instnunent of civil govern- 
ment. The morBl sanction has never more 
liiree than when it accords with utility i but, 
unfortunately, the religious sanction teems 
to have had most force in those cases in 
whieb it wns most opposed to utility. The 
ineRicacy of religion, when applied to the 
promotion of political good. 1b the constant 
subject of the deelunaCions of thoaa who 
have the greatest interest in eiaggerating its 
food effects. Too little powerful for the 
production of good, it has often been too 
powerfiU in the production of evil. It \na 
the moral sanction which aniniated Codriis, 
Begvlus, RinAell, and Sidney : It was the 
religious sanction whlrh worked in I^hp II. 
the scourge of the Low Countries; in bloody 
Hary of En^^land ; and in Charlea IX., the 
eieeutioncr of France. 

The oniinary Bolulion of this difficulty is 
to attribute ail the good to re'ijiion. and ell 
the evil to superstition. But this diiitino- 
tion, in this sense, is purely verbal. The 
thing itself is not cbinged, because the name 
u changed, and it is called religion in the 
one cate. and superstition in the other. The 
motive which acts upon the mind, in both 
the rases, is precisely the none : it i* always 
the fenr of enl and the hope of good Iron an 
Almighty Beinf, respecting whom different 
ideas hare been formed. Hence, in speaking 
of the conduct of the same man on the same 
occasion, some will attribute it to religion, 
mid others to superslilion. 



Another observation, lu trivial as the first. 
and as weak as trivial, is, that it is unjust to 
ai^c afrainst the me of any thing from in 
abiuw. and that the best instruments are (bote 
wbieb do thi' most evil when they are mia- 
used. The futility of this argument is easil* 
pointed nut. The good effects of a thing are 
called its use, the bad effects are culled iU 
abuse. To say that you ought not to argue 
against the use from the abuse, is to say (hat 
in making a just appredBtlon of the tendency 
of a cause, you ought only to regard (he good 
it occasions, and not to consider the evil. In- 
struments of good, ill employed, may often 
become instruments of evil : this ii true, bat 
the principal character in the perfection of an 
instrument is, not to be liable to be iU cm* 
ployed. The man efticBdous ingredients in 
inedietne are convertible into poisons, I al- 
low; but those wUch are dangerous are not 
so good upon the whole as those which render 
the same service, if such there be. without 
being liable to the same inconveniences: mer- 
cury and (^um are very useful : bread and 

I iipeak without drcumlociitlDn. nnd wilb 
entire freedom. I have elseivhere eiptainad 
myself upon the utility of religion : but I 
must not omit to observe here, that it tendi 
more and more to disengage itself from futile 
and pernicious dogmas, and to coincide with 
sound morality uid sound policy. Irreligton, 
on the conlrary, (1 refuse to pronounce the 
word atheism) has manifested itself in our 
dlys under the most hideous forms of tb- 
surdity, immorality, and persecution. Tbit 
experience is sufBdent to show to all good 
minds in what direction they should exsrt 
their elTbrta, But if government act too 
openly in IsTour of this direction, it will fitt \ 
in its object. It is freedom of inquiry wh* " 
has corrected the errors of the ages of igilft-9 
ire, and restored religion to its right dirai 
n: freedom of inquiry will eoni' 
purify it, ai;d to recondle it with puhUt ' 
utility. 

This is not the pbice to emmine all the ' 
rviees which religion may render, either N 
Mjurce of con?oUtion under the ills whi " 
in is heir to i or as a moral leadiing, bert ' 
adapted to the most numerous class of *gf 
ety: orasa means of exd ting benefieenee,* 
id of producing useful acts of self-devotion, 
which could not be obtained upon purely ho- 



Care ought to be taken not id encounge 
that splrti of faunttationi ami alms, tthid) M ' 
too frequently arisen trom the vulgar nollons at 1 
Chriaiianity, They IncieaM the number of th« 1 
poor, inoru ihan they relieve them. Such are the 1 
convenls oFthe monks, and their daily diitrl- 
L.,.. — i.o_.,-_^^,.j hieh create anwne- 
iif are Equivalent to a law, 
led in favour of UlencM. 
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The prindp*! ute of religion, in 
penal lepilaUon, ia the giving 
of force to in oalh — aiiothi 
oontidence. 

An oath includes two difletent bond) — 
the teljginu! tnd the Tnonil : the one obligi' 
tory upon all ; the olbcr only upon those who 
think in ■ certsin manner. The sama for- 
mulary which profcsKi to eipose a man, in 
case of perjury, to religious puniabment*, 
exposes him in the aame oue to legal pu- 
nishments and the contempt of men. The 
reljgioue bond a the most striking ; but the 
greatest part ol the force of an oath depends 
upon the moral bond : the influencf of the 
first i> partial ; that of the second in univeraal. 
It would be, therefore, Lighly imprudent to 
employ the one, and neglect the otbvr. 

There are some caseii in which an oath is 
of the greatest force ; when it operates in 
concert with public opinion — wlieu jl has the 
Bupport of the popular tanctJon. There are 
cases in which it hat no forre at all : when 
pubUc opinion acts in opposition to it, or only 
dues not second it. Such are custom-house 
oaths, and those which ore requileU of the 
students in certain univeruties. 

It is the interest of the legislator, no less 
than that of a military chief, to know the 
true stale of the forces under his command. 
To shun the examination of a weak point, 
because the appearance of this weak part will 
not jield satisfiiction, wonid be pusillanimity. 
But if the weakness of the religious bond in 
an oalh ha> been thus laid open, it is the lault 
of the professors of religion: the abuse which 
they have made of it by lavishing it without 
measure, has robbed it of the efficacy which 
it possessed of itself, separated from the sanc- 
tion of honour. 

Tlie force of an oath is necessarily weak- 
enecy when it turns upon nwtlen <rf belief, 
upcMi opinions : Why? beoujse it is impos. 
lible to detect the perjury, and alio because 



tuhject to variation, cannot pledge itself 
thefuture. Can I be cerUin that my belief of 
lo-day will remain the same ten years hence ? 
All such oaths are a monopoly beslowed upon 
men with consciences of lillle strupulosily, 
in opposition to those who possess consciences 
of more senNbility. 

Oaths are degraded when they regard trifles, 
when they are employed upon occasions in 
whirh they will be violated by a kind of uni- 
versal convention; arul more especially when 
they are required in cases in which justice 
and humanity will moke an excuse for, and 
almost a merit of, ibeir violation. 

The bumao mind, wluch always resists 
tyranny, confusedly perceives that God, on 
account of his perfections, cannot ratify fri- 
volous or unjust laws. Indeed man. by im- 
posing an oath, would exerdie authority over 



God himself. Man ordains a puiusbment, 
and it is for the Supreme Judge to pxeeute 
deny this position, and the religious force 
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thing that in England, 
among a nation otherwise prudent and reli- 
gious, this great security has been almost de- 
stroyed by the trivial and indecent use which 
has been made of it. 

To show to what an extent habit may 
deprave moral opinions in certain respecti, 1 
quote a passage extracted from Lord Karnes, 
Bjudgeul the Court of Session in Scotland, 
upon education : — * 

" Custom-bouae oaths now-a-days go for 
nothing, not that the world grow more wic- 
ked, but because nu person lays any slreBM 
upon them. The duty on French wine is the 
same in Scotland and in England. But as 
we cannot afford to pay this high duty, the 
permission underhand to pay Spanish duty 
for French wine, is found more beneficial lo 
the revenue, than the rigour of tbe law. The 
oath, however, must he taken, that the wine 
we import ia Spanish, to entitle us to the 
ea«e of tbe Spanish duty. Sucb oaths at 
first were highly criminal, betwisc directly a 
fraud against the public : but now that the 
oath is only exacted for form sake, without 
any fiuth being intended to be given or re- 
ceived, it becomes very little different fi*om 
saying in the way of civility, ' lam, iir, your 
fiiend, or your obedicHl urvaHt.' And, in 
lact, we every day see merchants dealing in 
such oaths, whom no man scruples to rely 
upon in the most material affiun." 

Who would believe that this is the language 
of a marslist and a judge ? The Quakers have 
raised their simple asseveration to the dignity 
of so oath 1 — a magistrate degrades an oath 
to the simple formula of a ceremony. Tbe 
oath implies neither bitb given, nor Aiith re- 
ceived. Why then require it? why lake it? 
why this larce ? b reUgion. then, the last of 
objects ? and if it be thus to be conlemned, 
why should it be so dearly paid for ? How 
great the absurdity of paying a religious esta- 
blishment for preaching up tbe importance of 
an oath, and having judges and legislators 
who amuse themselves with destroying it ! t 
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>t form a separate bead. 
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auiAonui to dispeiise with all oaths which ihey 
ianiH consldcTnecesgaryinthe collection of the 
revenue, and to subslilutc dedaiDtions as (o the 
sen in their sleail. 
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tiv, around wlucb to collect sundry sfattercii 

GflvcrnmFnt ought not to do every thing 
by force: by this it mn only move the bodies 
^men; by iti wisdom it eitenda its empire 
over their minds: irhcn it eotnnundi, itgires 
its subject* u bctitjous interest in obedience ; 
when it enlightens, it gives them sn internal 
motive, which cannot be wcnkened. The 
bnt method of instruction is simply l« pub- 
litb fncls; but it is somelimes proper to is- 
list the public in forming its judgment upon 
those fikcts. 

When we see government meMures, which 
ue excellent in themselves, bil from the op- 
position of en ignorant people, we at first feel 
irritated against tbe senseless multitude; but 
when we come to reflect — when we observe 
that this oppoEilion might hnfe been easily 
foreseen, and that the government, in proud 
exercise of authority, bas taken no steps to 
prepare the minds of the people, to dissipate 
their prejudices, to conciiiate their confidence, 



and despotic leader 

Eiperience bus shown, contrary to general 
expectation, that newspapers are one of the 
best means of directing opinion — of quieting 
feverish movements — of causing tbe lies and 
■rtificial rumours, by which the enemies of 
the state may attempt to carry on their evil 
designs, to vanish. In these public papers, 
instruction may descend from the goverti- 
ment to the people, or ascend from the people 
to Che goTcmment : the greater tbe freedom 
allowed, the more correctly may a judgment 
be formed upon the course of opinion _- with 
ID much the greater certainty will it aet. 

Bigbtly to estimate their uUlity, it is ne- 
cessary to refer to tbe times when public 
papers did not exist, and consider the scenes 
of imposture, both political und religious, 
which were played off ivith success in coun- 
tries where the people could not read. The 
last of these grand impostors with a royal 
mantle, wan PugotchelT. Would it have been 
possible in our days to have supported this 
penonage in Frwice or in England ? The 
uheat would have been discovered as soon 
OS announced. These are crimen which are 
not attempted among enlightened nations — 
the bdlity of detecting impostors previ-nt- 
ing their birth. 

There are many other snares against which 
governments may guard the people by public 
instruction, llow nuuiyarethe frauds prac- 
tised in commerce, in tbe arts, in the price 
and quality of goods, which it would be easy 
to cause to reuse by unveiling them [ How 
nuuiy dangerous remedies, or rather real pm- 
■uns, ore sold with impudence by vmpirici, 
Bi marvi-llouH secrets, of which it would be 
eaty to disabuse tbe minds, ol' the most cre- 



dulous, by publishing their composition I — 
How many mischievous opinions, how oiany 
dangerous or absurd errors, might be Gtopped 
in their birth, by enlightening the public I 
When tbe folly of animal magnetism, afier 
having seduced the idle sodeties of Pari*, 
began to spread throughout Europe, one re- 
port of tbe Academy of Sdenres. by the force 
of truth alone, predpitatcd Meamer into the 
crowd of despicable cbarlatnns. anil left biin 
no other disciples than incunib!« fools, whose 
admirulion served to complete his disgrace. 
Would you cure an ignorant and supcrstitioua 
people ? send into their towns and villages, in 
quality of missionaries, jugglers, workers of 
prodigies, who shall he^n by astomsbing tlie 
people, hy produdng tbe most singular phe- 
nomena, and shall finish by explaining tbem. 
The more we know of nslurol magic, the 
less shall we be the dupes of msgidans. It 
were to be wished that, with certain precau- 
tions, the miracle of St. Januarius at Noplea 
were repeated in all public places, and t" * 
it were made a toy for children. 

The principal instruction which goveti. 
ments owe to the people, regards Lhe know^-^ 
ledge of the laws. How ran these be obeyed, 
iflheyareunitnown? how can they be known, 
if they are not pubtiithed in tbe simplest 
form — in such manner that each individual 
may find for himself what ought to regulate 
his conduct ? 

Tbe legislator might influence public opi- 
nion by composing a code of political morality 
analogous to the code of laws, and divided, in 
the same manner, into a general and particular 
code. The most delicate questions relative 
to every profession might there be explained : 
he need not confine himself to cold leesona, 
but by mingling with them n 
totical anecdotes, such a code might be m 
a manual of amusement for all aj^ 

To compose such codes would be, so 11 
speak, to dictate the judgments which pubf 
opinion ought to pronounce upon tbe f 
ferent questions of morals and politics, 
these codes might, with tbe same uitentk 
be added a collection of popular prejudlt 
with the ronsideraiioiis which m' 
their antidotes. 

If ever sovereign power showed itaelf 

dignity among men, it was in the Instructi 

which were published by Catherine II. forkT] 
code of laws. When thiit unique example is 
considered for a moment, and it is separated 
from the recollection of an amlrilious govern- 
ment, it is impossible to see, without ad- 
miration, a woman descend from tbe cat of , 
victory for tbe purpose of dviUaing sc 
scmj.barharous nations, and of present 
them the noblest maxims of philosophy. M 
tioned by the touch of the sceptre. " 
to the vanity of herself compoung this w 
she borrowed whatever was excellent It 
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the writing* of the sages of the lime; 
by adding to their worka the BonFtion o 
Butbority, the did more fur ihcni tban 
liad (lone fni her. She seemed to my t 
subjeeti — <■ You owe me bo much the 
contidGnfe, lince I lisvc called to my < 
tela the nohlesl geiiiiues of my time. I fear 
not thug to Bsiociate with me these masters 
of truth uid virtue, since they will make me 
uhamed before the unirene if I dare to dia- 
gnce them." She was acea, animated with 
the ume apirit. sharing with her courtiers the 
Isbours of legislation i ■ml if ihc were often 
found in contradiction to herself, like Tibe- 
rius, who was bligued with (be aervitude of 
the senate, and would have punished ■ move- 
ment of liberty, yet these solemn engage- 
ments, cantnicte<l in the fiu^: of the whole 
world, were as bBrriera which ihe bad im- 
posed upon her own power, and which ahe 
rarely ventured to br^k. 



we 



CHAPTER XX. 



Education is only government acting by 
■neons of the domestic magislrale. 

The analogies between a bmily and a king- 
dom are of a kind which are obvious at the 
first glance. The difTcrences are less striking, 
but it ia not less useful to indicate them : — 

I. Domettic government may be nioi 
live, more vigilftjit , more omipied with dclaila, 
than dvit government. Without continued 
attention, nmilies could not subsist. 

Civil authority has nothing better U> tr 
to tban a reliance upon the prudence of 
ditiduak in the conduct of their personal 
inleresTs. But the bend of a family must 
continually supply the inexperience of those 
committed to his ore, 

It is here that censorship may be exercised : 
■ policy which we have condemned in ' " 
governments. Domestic government 
keep, from tbose subject to it, knowledge 
which might become hurtful to them : it may 
watch over their cunneiiona and their read- 



2, This continued eterciae of power, which 
would be subject to so many abuses in a stale, 
is much less subject to them in the interior 
of a bmily : indeed, the btber or the mother 
have for their children a natural affection, 
much stronger than that of the civil magis- 
trate for the persons who are subordinate to 
him. Indulgence is in them the most ire- 
quent movement in nature i severity is only 
the result of reflexion. 

3. Domestic government may employ pu- 
nishment in many circumstances, in which 
civil authority cuuhj not. The bead oft St- 



mily knows individuals-, the legislatAr know* 
only the apeciea. The one proceeds upon 
certainties, the other upon preaumptions. A 
certain astronomer may perhaps be capable of 
solving; the problem of the longitude : can the 
dvil niagistrale know this ? ought he to di- 
rect him to solve it, and to punish him if he 
do not ? But (he private tutor may know if 
his pupil understand an elementary problem 
in geometry — that obstinacy has put on thn 
mask of impotence. The tutor eon scarcely 
be deceived; the magistrate neceaearily woidd 

In the same manner, tliere are many vice* 
which the public magistrate cannot repress, 
because it would require the establishment 
of offices of detection in every 6raily. The 
private magistrate, having under his eyes, 
under his liands, tliose whom he is charged to 
conduct, may stop in their origin those vices 
which tbe laws can only pmiiitb in their Uat 

4. It is especiBlly in the power of reward- 
ing, that the»e two governments differ. All 
tJie wants, all the amusements of youth, may 
be clothed with a reniuncratory character, 
aecording to the manner in wbieh they Me 
bestowed, upon certmn conditiona, after cer- 
tain work is done. In the island of Minorca, 
the subsistence of the young boys is made 
dependent upon their skill with the bow. 
The honour of suffering in public was, among 
the Lacedemonians, one of the priies for vir- 
tue among the youtbliil warrion. There h no 
government so rich as to da much by rewards : 
there is no bther so poor aa nut to possess 
an inexhaustible store of them. 

It is espedalty in youth, that season of 
lively and durable impressions, that tbe legis- 
lator ought to keep in view the directing of 
the course of the inclinations towards thoH 
things which ere moat confonnable to the 
public interest. 

In Russia, the young nobility have been 
seen engaged in the public service by means 
as powerfnl as they were well ima^ned. 
There have arisen, perhaps, fewer go<vd ef~ 
fitcta as respects military spirit, than as re- 
spects civil life. They have been accustomed 
to order, to vigilance, to subordination. It 
has obliged tbem to leave their retreata. where 
they exercised a corrupting dununation over 
slaves, and placed them upon a wider theatre, 
where they have met with equals and supe- 
riors. The necessity of association has given 
rise to tbe desire to please ; the mingling of 
difierent conditions has diminished reciprocal 
prejudiecs; and the pride of birth has been 
obliged to bow before the gradations of service. 
An unlimited despotism, as that of Rusna was, 
could not 6il to gain by being n 



military gove 
Hence, in the given 



u which authority has 



aro 



PRTNCIPLE3 OP PEWAL LAW. 



[Pab 



III., 



,iire, it was difScult to diapover ■ plan of 
pneral educution which would answer mare 
Be fill olijectg. 
But in regarding ddumtion m an indirect 

' node of preventing oSenrea. it requires an 
ewentiB] reform. The niost neglected claa 
nuBt beeome the prinapal objeft of cure. 

, The lead parents are able to ^sobarge Ihia 
duty, the more neceasary is it for government 
'« fulfil it. It ouRbt not only to watch orer 
f^phans left in indigence, but also over the 

' diildren whose parents no lunger deterve the 
.fideiiPe of the law with regard to this im- 
portant charge — over thtnte who have already 
committed crimes, or who, destitute of pro- 
lors and resources, are given up to all the 
aeduclion of migery. These claWs, absn- 
lutcty neglected in most states, become the 
hotbeds of crime. 

A man of rare benevolence, Le Chevalier 
Paulet. had formed an establishment at Paris 
for more than two hundred children, whom 
lie took from among the most indigent cl&ss 
■mung the beggars. Every thing turned upon 
four prindples : — To offer to the pupila many 
directs of study and labour, and allow ihe 
greatest possible latitude to their tastes ; — to 
employ them in reciprocal instruction, by 
presenting to the pupil the honour of be- 
eomiiig master in his turn, as the greatest rc- 
CompcDsc far his progress i — to entrust all the 
domestic service to them, in order to iniite 
the double advantage of their instruction and 
eronomy;— to govern them by themselves, 
and to place each one under tke inspection 
of one older, in such manner as to render 
them securities for each other. In this estab- 
lishment, every thing wore the appeanmce of 
Hberty and happinessi there were no other 

, Jptmisbmente than forced idleness, and a 
Uiange of dress.* The more advanced pupils 
%ere as interested in its successas its founder, 
■nd every thing advanced towards perfection, 
«4ien the revolution overwhelmed this little 
colony amid its pubUc disasters. 

Greater ettent might he given to instltn- 
tioiis of this kind, and they might be ren- 
dered less eipetisive, either by multiplying 
the number of workmen in them, or by 
keeping the pupils until the age of eighteen 
or twenty-one, that they might have time 
to pay for the expense of their education, 
and to contribute to that of those who were 
younger. 

B(+ioola upon this plan, in*t«ad of costing 
the state any thing, might become lucrative 
enterprises. But it would be necessary to 

• The two puniahments employcil Here oiled, 
one ihe tittir idkiuii, the other the x^al Utr. 
Ktu. Nothing could be more inetnious (lian 
thus giving to punishment itself ihe name anil 
character nf a vice : the Mlutsry B(isndot)i>n uf 
ideas »hlcb reiulu I'rom it, ia immcdialcl]' per- 



ititerestthe pupils themselves in their Idjour. 
by (laying them nearly the same as free U- 
bourers. and by forming for them a saving 
fund, to be given them when liter leave tha 
establishment. 
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may employ for the prev< 

of authority on the part of those to whom 

they confide a portion of thrar power. 

Constitutional law haa its direct and it« 
indirect legislation. Its direct legislation 
consists in the eetabtishment of offices tunong 
which all political power is divided ; this it 
nut conudered in this work. Its indirect 
legislaljon consists in general precautions, 
which have for their object the prevention 
of the misconduct, the incapacity, or malver- 
sation of those who administer these offices, 
either in chief or in suboriUnatiDn. 

A complete enumeration of these indirect 
methods will not be attempted. It u hera 
only intended to direct attention towards thia 
object, and perhaps to lessen the cnthuoaain 
of certain politjcal writers, who Laving caugbt 
a glimpse of one or other uf these method^ I 
have flattered themselves that they bav* I 
established a science of which they have not 
even drawn the outline. 

1. Divide Power into di_ffiiTent Brancha. 

Every division of power is a refinement 
siigge)i|«d by experience. The most natural 
plan, that which first presents itself, is th«t 
which places power altogether in the ianim 
of a single individual. Command on tkt 
one side, obedience on tiie other, is a >peci«f 
of contract, the terms of which are eaajlr 
arranged when the governor has no Htumiatti, 
Among ell the nations of the east, the fraow 
of government has preserved this primitira 
structure. The monarchial power descends 
without division from stage to stage, fron 
the highest to the UtwesI, from the Great 
M^gul to the simple HavildaT. 

When the king of fiiam heard the Duttk 
ambassador speak of an aristocratic govern- 
ment, be laughed at the idea as an absurdi^. 

This principal method is oidy indicated 
here: to examineintobow many branches the 
power of government may be divided, and 
which of all the possible divisions deiervea 
to be preferred, would be to write a treadaa 
upon a political cwistitiition. I only obserra 
that this division ought not to form sepaiBta 
and independent powers ; this would intro- 
duce anarehy into a state. An authority 
must be recognised, superior to all others, 
which receives no law. hut only gives it, and 
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which remuna magtet even of the rules theio- 
sclvci which it imposea upon its nuuiiier of 

2. Distribute the particular Brauckei of 
Pinetr, each omoitg Ji' 



-Adea, 



age, 






' "/ 



In the pro*{iicea of Ruaiia, betbrc the 
regiilationi of Catherine 11., si) the different 
braiicbe* of power, military, fisial, judjciul, 
were pluced in b sinttle body, a ungle coiuicil. 
So fir, the canstltution of IfaeBe Bubordinate 
gDTenunents suffieiGntly reieinbleil tlie form 
oforii^atal deapotism; but the power of the 
fravenior was a littlr limited by the poi»eri 
of the cuuiieil; and in tiiis respect the foriD 
approached ui arietocracy. Atpresent.theju- 
diu-ial power is separntcd into many brunches, 
and each branch is shared between many 
jud(;es, who eKerdse thdr functions conjoint- 
ly. A law. of the nature of tbe Itabeai corpai 
in Engbuiii, boa been caubUshed. for tbe pro- 
tection of individuals a^oinat arbitrary power, 
and tbe governor has tio more right to injure 
than s governor of JamiiieH or Barbadoes. 

The advantages of this division are prio- 
dpally these : — 

1. It itimini'ihas tbe danger of precipitation. 

3. It diminishes tbe danger of ignanmce. 

3, It diminishes the danger &oin want of 

This bat advantage can only be the con- 
•tant teiult when tbe number of coportnen 
is large ; that is to say, when it is such (bat 
it would be difficult to separale the interests 
of the majority from the interests of tbe 
body of the people. 

The division of powers has also its disad- 
Tantsgei, because it causes delai's and foments 
quarrels, which may produce the dissolution 
of the government. It is possible to obviate 
the evil of these delays, by graduating the 
division according as ^e funclions to which 
it is applied admit of more or less of delibe- 
radoii. The legislative power and the mili- 
tary power form, b th» reapect, the two 
catrcmci, the first admits the greatest deli- 
beration, and tbe second requires the greatest 
eelerity. Wldlst, as to the dissolution of the 
government, it ia only an evil on one or the 
otiier of these Iwo auppoBtions: — \tl. That 
the new govenunent is worse than the old; 
3J. That tbe paasaffe Irom the one to the 
other is marked by coUmitiea and civil wars. 

The grentest danger in plurality, either in 
a tribunal or on adminiitratire council, ia, 
that it diminiobes responsibility in many ways, 
A numerous body may reckon upon a kind 
of deference on tbe part of the public, and 
may atlowitself to perpetrate injuries ntich 
a single person would not dare to do. In a 
confederation of maaiy persons, the lingle in- 
dividuals may throw tbe odium of a mcaour 
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upon (he others: it is done by all, il 
knowledgcd by none. Does public censure 
rite against tbem? tbe more numerous tbe 
body, the more it is fortified a^nat aitemal 
opinion; the more it tende to form a kingdom 
within a kingdom — a little public, having a 
peculiar spirit, and which ptoteets by Its ap- 
plause those of its members who hare in- 
culTed general diagrace. 

Utiitf/, in all coaea in which it ia possible, 
that is, in bU cases wbicb do not require tbe 
combined knowledge and wills of many, as in 
a legislative body — unity, 1 say, ia desirable, 
because it makes the whole responsibility, 
tvhether moral or political, to rest upon a un- 
gle head. It divides with no one the honour 
of its actions ; it bears, at tbe same tune, the 
whole weight of tbe blame ; it sees itself set 
agmnat all, with no other support than inte- 
grity of conduct, noother defence than general 
esteem. When the individual is not honest 
trom mclinotion, he becomea so in oppotiitioii 
to himself, in virtue of the position in wbicb 
bis interest ia inseparable trom his duty. 

Bcaidca, unity in the subordinate person 
employed, ia a certain means fur enabling the 
sovereign to discover, in a short time, (he 
real capacity of individuak. A Use and li- 
mited mind may hide itself for a long time in 
a numerous company] but if it act alone upon 
a public theatre, its insuffidency is soon un- 
masked. Hen of mediocrity or inefficiency, 
always ready to seek for places where they 
may shelter thiunaelves under the mwit of 
others, will be afrud to expose theniselvet 
in a dangerous career, in which they will ba 
reduced to their own value. 

But it is possible to unite, in certain cases, 
tbe advantages which result from combina- 
tion, and those which necessarily belong to 
the responability of nii individual. 

In subordinate councils, there is always an 
individual who presides, and upon whom the 
principal reliance is placed, Aoaudatei are 
given U) him, that be may proQl by their ad- 
vice, and that there may be witnesses against 
him when he n^ects lua duty. But it is not 
uccessaiy, for the orcompliidiment of this ob- 
ject, that they should be his equals in power, 
nor that they should have a right of voting; 
all that ii necessary is, that the chief ohould 
be obliged to cunMDumcBte to tbem all that 
he doe*, and that eacb one bbould make a 
declaration in writing respecring each of bis 
acts, testifying his approbation or blame. — 
Such communication, in ordinary cases, ought 
to be made before an order is given ; but in 
those which demand particular celerity, it 
would besutnnent if made immediately tSttt. 
This orrangeincnt could not 6ul in genvnl 
to obviate the danger of »*' * 
delay. • 
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3. Place thepoieer oj Ditplacing in other hands 
than the power of Appoinli»s- 

Thii idea is borrowed from an iiiD^nioui 
t)amphlet, published in America in 1778' by 
B deputy of the Convenlion, charged with 
«iaininuig the form of govemment proposed 
for the State of Massachiuetlfi. 

The pride of man is interested in not con- 
demning bis own choice. IndependenClj of 
kII affection, a superior will be leu disposed 
to listen to complaints ugainst one of his 
own Domineea, than he would be against an 
indifferent person, and will have a prejudice 
arising from aeif-love in his tvour. This 
condideration serves in part to ei:plajn those 
abuses of power so common in monarchies, 
when a subaltern is charged with great au- 
thoritj, for whicb he bas only to render an 
account to the same individual who appointed 
liim to his office. 

In popular elections, the part Ibat each 
dividual has in the nomination of a magistrate 
is go small, Ibst this kind of illusion hardly 



In England, tlie choice of the 
belongs to the king ; but the parlisnient can 
eSiictively displace them, by forming a ma- 
jority against them. This, however, is only 
an indirect application of this principle. 
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This principle particularly applies to con- 
iiderable governments, in distant provinces, 
e^xcially when separated irom the principal 
body of the empire. 

A governor armed with great power mny, 
if leisure be given him, seek to estsblish his 
independence. The longer he rentuns in 
place, the more be may itrengtlten himself, 
Oy creating a party, or by uniting himself 
with a previously existing party. From op- 
pression towards some, and partiality for 
others, though he may have no party, he may 
render himself culpable by a thousand abuses 
of authority, without any one daring or seek- 
ing to complain to the sovereign. The du- 
ration of his power gives birth to hopes or 
fears, which are equally fiivourable to him. 
He makes some his creatures, who regard 
him as the sole distributor of favours; whilst 
those who suffer, fear lest they should suiTer 



drss or Calculla which dediled everj thing by a 
plurality of voita. Al present, the Governor ought 
to consult the Council, and each member ought 
to give his ainnion in writing ; hut they have no 
vote— they are simply advisers: the Gov^nior 
decides every thing in the last resort. Conie. 
quenay, it is not iuffideni for him m min > m>. 
joriiv in the Council, to elude the 
which rests almpelher upon him. 
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more, if they offend ■ chief whom they have 
no hope to see changed fur many years. 

This will bv true, especially with regard 
to offences which are more burtlul to the 
state than to individuals. 

The disadvantage of rapid changes ia, that 
it removes a man from his employment when 
he has acquired knowledge and experience aa 
to its biudneiB. New men are liable to err 
through ignorance, lliis inconvenience will 
be palliated by the institution of a subordi- 
nate and permanent council, which would 
continue the progress and routine of aflaira. 
What you gain by this means, is the diminii- 
tiOn of a power that may be turned against 
you : what you risk, is the diminution uf tbe 
degree of knowledge. There is no equality 
between these two dangers, when revolt is 
apprehended. 

Dgement ought to be permanent, 
ring umbrage to individuals. It 
is proper to accustom the minds of men to 
regard the change as fixed Bnd necessary at 
determinate periods. If it lake place only 
in rertun cases, it may serve to provoke tic 
evil it is destined to prevent. 

The danger of revolt on the part of gover' 
nors, only cidsts in feeble and ill-constituted 
governments. In the Roman cminre, bom 
the time of Ciesar to Augustus, nothing else 
is seen hut governors and generals rainngtbe 
standard of independence. It was not that 
this means of which we speak was n^lucted : 
changes were frequent : but either Ihcy knew 
not bow to make a good use of this prem^ _ 
vative, or they want«d vigilance andfiiinneM^ 4 
or. from other causes, they knew not hoivMr V 
hinder the frequency of revolt. \ 

Tbe want of a permanent arrangement of 
litis nature is the most evident cause of the 
continual revolts to which the Tttrldih em- 
pire is subject, and nothing more completely 
proves the stupidity of this barbarous court. 

Among the European govemments wbieb 
have stood in need of this policy, may be 
her American colonies, 
and EIngland in the East Indies. 

In the better civilized Christian states, 
nothing is more uncommon than the revtdt 
of a governor. That of prince Gagarin, ths 
governor of Siberia, under Peter I., ia, I bn- 
'' the only example which can be dted 
last two centuries ; and tJut happened 
empire which has not even yet lost ita 
c cboiaefer. The revolutioni whidt 
have burst forth, have owed their origin to 

poweriiil and more reputable pri»- ' 
cJple — the opiniona, the sei ' - ■ 

people, the love of liberty. 

5. Rentv lie Guceming Bodg bg Rataliaii. 

The reasons for not allowing a governor 

to remain long in office, all apply, with still 

more force, to a council orabody ofdirvctun. 
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Render tbem pennuienl : if tht)- igree unoni;^ 
themiclve^ with regard to the geiieraiity of 
their loKBSures, it is probable that, unong 
thene measures, thereare muiy whoaeobject 
is to serve themselvM and tbeir triends, at 
the eipenee even of the community which 
has eonRded its interests to them. IT they 
divide, and ire afterwards reconciled, it is 
highly probable that the price of their re- 
union will Mil] be at the eipense of the com- 
munity. But, on the contrary, if you remove 
H certain number at a time, and there are 
abuse*, you have a chance of seeing them re- 
formed by the ncw-co[ner«, whom their asso- 
ciates will nothavehadtime tocorrupt. One 
portion ought always to be left, to continue 
the current of affairg without iaterruptiun : 
□ught this reserved part U> be greater or lens 
than the part renewed ? If it be greater, it 
i« to be lenrcd that the ancient sybtetn of 
corruplian will maintain itself in vigour ; if 
it be leu, it i> to be &ared that a good sys- 
tem of adnuniitration may be overturned by 
capricious innovalioni ; whichever it be. the 
simple right of removal will scarcely answer 
the end, especially if the power of replacing 
belongs to the body itself. This right should 
never be eierciH^l but upon extraordinary 



Those who have been removed, ought they 
ta be ineligible for ever, or only for a lime ? 
If they are ineligible for a time only, it will 
happen in the end that they irill be re-elected, 
and tliat the spirit of federation will run its 
course in the body. If they are ineligible 
fijr ever, the community will be deprived of 
the talents and experience of 'nt most skilful 
servants. Upon the whole, tliis species of 
policy appears only an imperfect substitute 
for other means which wilt be hereafter men- 
tioned, and especially for the publicity of all 
proceedings and all accounts. 

This arrangement of rotation has been 
adopted in England, in the great commercial 
conipanies : and, fiir some years past, it has 
been introduced into the direction of the East 
India Company. 

This polilii-al view is not the only one 
which has been taken of rotation. It has 
often been adopted lor the simple object of 
elTecting a more equal distribution of the 
privileges whicb belong to ottice. 

The great political work of Harrington 
(Oceana) turns almost entirely upon a sys- 
tem of rotatiou among the members a( go- 
if wit, who does not see 
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idea, developesit, applii 
sees nothing beside it. It is thus that, m me- 
didne. the less the extent of the an is per- 
ceived, the moreere people inclined to believe 
in an elixir of life, a universal remedy, a mar- 
TcUous secret. Classification is useful, for the 
purpose of directing the attention successiiely 
to all the means. 



6. Admil Secril Informationi. 

Every one knows, that at Venice secret iii- 

foruiations were received. Boxes were placed 

in different situations about (he palace of St. 
Mark, whose contents were regularly exa- 
mined by tlie inquiutors of state. According 
to these anonymous accusations, it is pre- 
tended that certain persone have been seized, 
impriaoned, sent into exile, and even punished 
with death, without any ulterior proof. If 
this were true, there was nothing more salu- 
tary and more reasonable thuji the first part 
of the institution — nothing more pernicious 
and abominable than the second. The ar- 
bitrary tribunal of the inquisitors has been a 
reasonable ground of reproach to the Vene- 
tian govemmenl, which must have been in 
other respects wise, since it maintained itKlf 
ibr so long a period in a state of prosperity 
and tranquillity. 

It is a great evil when a good institution 
has been connected with a bad one : alt eyes 
are not able to use the prism which separalCB 
them. In what consists the evil of receiving 
secret informarions, even though anonymoua 
in the first instance ? Without doubt, it would 
not be right to hurt a hair upon a man's bead 
upon a secret information, nor to give the 
slightest uneaaineas to an individual ; but, 
with this restriction, why should the advan- 
tage which may result from them be lost? The 
magistrate considers if the object denounced 
deserve his attention: if it do not deserve it, 
he disregards the information ; in Ibe coor 
trary case, he directs the intbrmer personally 
to appeal. After examining the facts, if h« 
find him in error, he dismisses him, prtusing 
his good inlcntjons, and concealing his name ; 
if be have made a malidous and perfidioua 
accusation, his name and accusation ought to 
l>e communicated to the party accused. But 
if his accusation has foundation, judicial pro- 
ceedings commence, and the informer is ob- 
liged to appear and give bis depositions in 

Is it asked, upon what principle an institu- 
tion of this kind may be advantageous? Pre- 
cisely upon the same principle that votes arc 
collected by ballot. In the course of the 

Crocedure, the defendant ought certainly to 
B informed who the witnesses are who de- 
pose against him ; but where is the necessity 
that he should know them before the pro- 
cess commences ? In this last one, a witness 
who may have any thing to (ear ftom a deliu. 
quent, would not expose himself to a certain 
inconvenience, for the dunce of rendering a 
doubtful service to the public It is beue 
that oflencei remain so frequently unpunisbrd, 
because individuals -mil not make pctMnal 
enemies to themselves, without being sure 
of serving (he public 

This means has been conNdered under tlio 
head of abuses of authority, because it is 
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n to ofliditl pefEOns that its efficacy 



llle power of tlie Huppused delinquent i» one 
more weight in the actdc of disauaure mo. 
tivts. la tliia kind of esse, the superior 
kvinj; received ■ warning witich puts liim 
iqioi) bi« piard, miky piss bythe first offimce, 
■nd diecorer the guilty party la Ihe eomints- 
Bon of k second. 

The resolution to receive Betret and even 
■nonymous iiifomiatioiui, would be good for 
nothing, udImb publicly known : but once 
known, the dreiul of these informationa will 
■oon render the occasion of their occurrence 
most rare, and thereby ^minish their num- 
ber. And whom will tlii» fear affect? only 
tile g^iilty, and those who in^nd to tieeome 
m; for with publicity of procedure, the in- 
nocent cannot be endangered, and malice will 
be eoofoundec! and punuibed. 

7< Introduct the Lot, in requttU addreucd 
to the ScEtreign. 
When informations reach the Minister only, 
tlley may have their use ; but to secure tlieir 
titiUty, they ought to come to ^ knowledge 
of the Sovereign. 

Frederick the Great received directly tbe 

letters of tbe lowest of his subjects, and of- 

D wrote the answer to them himself This 

et nould be incredible, if it were not well 

ttteslrd. 

. be concluded from this ei- 
Muple, that the ume thing could be done 
wider nil governments. 

In England, every one has liberty to pre- 
Mnt a petition to the Kinj; ; but the destina- 
liMi (^ these petitions, delivered at the same 
noroent to a gentleman of tbe chamber, a 
•fcoverbial : they Rtmish curt papers for the 
iBHds of honour. It maybe believed afier 
-lUsi that aueh petitions are not &equetLt1y 
presented; but they also are not very neces- 
sary in a coimtry in which the subject is pro- 
Aeded by the laws, which do not depend tiir 
their execution upon the sovereign. There 
't other means for the private man to obluin 
ition ; there are other channels of iii- 
n for the prince. 

n absolute monarchies that it is ea. 
%entialtokeep a constant communication open 
■between the subject and the monarch. It is 
necessary for the subject, that he may be sure 
of protection; it is necessary for the monarch, 
tiwt be may be aure of being free. 

Though the people may be called eanniUe, 
I populace, or what you will, the prince who 
I vefutei to listen to the lowest indiridiial of 
tUs populace, very lar Irom increanng his 
eower by so doing, in reality diminiahea it. 
rfom this moment, he loses the bcuHy of 
govertiing by himself, and becomes an instru- 
ment in the hands of those whom be calls ]iis 
•ervtnlt. He may imagine that he does what 
""g — that he determinei for hinwetf: , 
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they who determiuE for him; 
lor in detergnine all the causes whidi a n 
has for action, is to delnminc all bis actio 
He who can neither aee nor hear, but as li 
pleases those who surronud liiui, is autgcet 
to all the i Jipulses wbich they may chooss 10 

To placi: an unlimited confidence in mini* 
sters^ is Iri place nn unlimited confidence b 
the hands of those who have the greatest in- 
terett in abusing it, and the greatest &cilitj 
{at so doing. 

Whilst, as to a minister himielf, the more 
upright he is, the less need will be have of 
such confidence : and it may be affirmed with- 
out a poradoi, that the nure he deserves it, 
the less will he deaite to ptaseas it. 

The sovereign who cannot read all these 
petitions, without sacrificing precious time, 
may have recourse to different expedients for 
reUeving himself fi'oui dependence upon those 
in whom he confides, and assuring himsdf 
that they do not withdraw the most impor- 
tant trom hiin. He may take cfrtun onc< 
at bazard ; be may have them distributed un- 
der different heads, ami have tJiem presented 
without selection. Tbe details of such an 
arrangement nre neither sufiidcnlly impor- 
tant, nor sufficiently ditHcult to require a 
particular developcmeiit. It is sufHoeitt to 
have suggested the idea. 

8. Liherlij cf ike Prti: 
Listen to oil coungtl i you may find yotw- 
self the better for it J you run no risk of being 
the worse. This is wbut good sense say*. 
To establish the liberty of the press, is to 
admit the counsels of every body : it is true, 
that on many occasions Che public judgment 
is not listened to before a measure is deter- 
mined upon, but after it is executed. This 
judgment, however, may always be uaefu), 
either with reference lo measures of Icfpsla- 
tion which may be refi>nned, or with respect 
to those of admin LStrad on which may hare to 
be repeated. The bc^t adviu given to a 
minister alone may be loi<c ; but good advice 
given to the poblic, if it serve not upon one 
occasion, may serve upon another ; if it be 
not employed to-day. it may be employed 
in future ; if It be not offered in a suitable 
form, it may receive from the hands of an- 
other those ornaments which shall make it 
relished. Instruction ia a seed, which, >o to 
speak, must be tried in a divctiity of sc^ 
and cultivated with patience, because itf fniiu 
are oflen of slow growth. 

This measure is far preferable to tbiK of 
petitions, as a means of emancipating the so- 
vereign. Whatever may be his disccrniaent 
in the choice of his ministers, he can only 
lake thum from a small number of cud^ 
dates, whom tbe chances of birth or fiirtime 
present to him. He may therefore reasonably 
Ufink that there are other men more enligktt- 
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eneil Ihaii llipin ; nnil llic wider he extcnda 
his fiiculty of knowing uid henring, the loorc 
he rxtendt his power and hia Lberty. 

But insolrnce and drallery nwr mingle 
thenuelves with the manner of piing this 
advire. In place of confining 



perwnin. And, indeed, how difficult it it to 
keep these two operaliong properly eepBrated I 
How can a measure he eenflured, without 
attacking, in some degree, either the judg- 
ment or the probity of its autlior ? There ia 
the roe k. Hence it is, that the liberty of the 
press is as rare ai its advanlaf^B are muiifest. 
It has ranged against it all the fean of nelf- 
love. Joseph II. and Frederick II,, however, 
had the magnanimity to establish it. It exists 
in Sweden ; it exists in England ; it might 
exist ererywhere, with some niodifications, 
which would prevent its greatest abuses. 

If, owing to the habits of the government, 
or from partiTulor rdrcunistaneei, the sore- 
reign cannot permit the examination of At 
acts of his administratJon, he ought at least 
to permit Iheexaminationofthelawi: thou^ 
be claim the priyilege of infWIihility (or him- 
self, he need not claim it for his predecetsort. 
If he be BO jealous of the supreme power ai 
to make every thing respected which has been 
touched by the sceptre, he might leave open 
to diacuasion mere sdrnee, principles of right 
procedure, and subordinate administration. 

If the liberty of the press may have its 
inconveniences, arising from pamphlets and 
loose sheets being spread among the puhlic, 
addressed to the ignorant as well as to the 
enlightened part of a nation, the same reason 
need not be applied to serious works of greater 
length — to books which can only have a cer- 
tain class of readers, end which caimot pro- 
duce any immediate eflect, but which allow 
lime to prepare an antidote. 

Under the andent French regime, it was 
sutneient that a book of moral sdenee had 
been printed at Paris, to raise an unfavour- 
able prejudice agaust it. The inslruclions 
of the Empress of Buaaia to the assembly of 
deputieB were prohibited in Prance : the style 
and the sentiments were too popular to be 
tolerated under the French monarchy. 

It is true, that in Prance, as elsewhere, 
negligence and inconsistency palliated the 
evils of despotism. A strange title «erved as 
a passport to genius. The rigour of ihe cm- 
■orship serves only to drive the trade iji hooka 
to other nations, and to render the satire 
which it seeks to suppress only the more 

9. Publiii Ihe Ilta-Hi and the Facts which 
serve at ihe Fumtlalion for ihe Laws 
and olhtr Ada nf Gacentmeiil. 
This is a necesaary link in the chain of n 

tenerous and magnMiimous policy, and an 
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nccompBJi 
of the press. The one of tLcie in 
is due to the people ; the other is dui' to tha 
government. If the government dinlaiii to 
inform the nation of it« motives u|oii im- 
portant Dccauons. it thereby announjei that 
it depends upon force, and counl4 iht a|iinion 
of its subject* for nothing. 

The partisan of arbitrary power Iocs not 
think f hu4 ; be does not wii>h that tl e people 
should be enlightened, and he desp ies them 
because they arc not enlightened. You nro 
not able to judge, be says, bemusi you are 
ignorant ; and you shall always he kept igno< 
nmt, that you may not be capable of judging. 
Such is the eternal ciruLe id which he en. 
trenches liimself. What is the consequenca 
of thU vulgar policy? General discontent 
is formed and increased by degrees, some- 
timca tbunded upon &lse and exaggerated 
impuCadons, which are believed from want 
of discussion and examinadon. A minister 
complains of the iiqiistice of the public, with< 
out thinking that be has not given them the 
means of being juit, and thst the Use in* 
tcrprelationa given of hit conduct ore b 
necessary consequence of the mystery with 
which it is covered. There are only two 
methods of acting with men, if it be desired 
to be systematic and conusteiit : absolute 
secresy, or entire fireedom — completely t« 
exclude the people from the knowledge of 
aifaira, or to give them the greatest degree 
of knowledge possible — to prevent their 
forming any judgment, or to put them in • 
condition to form the most enUghtened judg^ 
ment^to treat them as children, or to treat 
them as men: a choice must be made betweea 
these two methods. 

The lirst of these plans has been followed 
by the priests of andent Egypt, by the Bra- 
mins in Indostan, hy the Jesuits in Paraguay ; 
the second ia practically eslabliiihed in Eng. 
land ; it is e«lablished by law in the United 
States of America only. The greater num- 
ber of European )^vcmments fluctuate conti- 
nually between the one and the other system, 
without having the courage to attach them- 
selves exclusively to either, and never ceaae 
placing themselves in contradiction to lhen>- 
•etvei, by li>e desire of having industriom 
and enlightened subjects, and the dread of 
spirit of examination and di*- 



In many branche* of administration it would 
be useless — it might be dangerous, to publish 
beforehand the reasons which determine idm- 
sures. It is requisite only to distingmsh the 
ca*e4 in which it is necessary to eulighteji 
public opinion, to prevent its going wtray t 
but in matters of legislation, this prindple b 
always applicaUc. It may be laid down as a 
general ride, that no law ought evcrto be made 
without s [easoD dlher ei^ireisly aaiigned or 
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^^V* _ ,4 ' 'hrrfhj n ^overi'lKH may 

^M f' b. If tbL'irawnsforhia 

^^B pvn thi'm itupport that 

^M .. HU twi-^-H^rs wiU be 

^^~ Oiwiixhii tliiHu fruiii a eentiment 

^^ Thus thr mofB huppiuess he ha« 

ipDii bis iiCOple, till' itiori: happi- 
e ■Huue tu hi* (csterity. 

10. EmMt Afbibvry Poicir. 
" ClotMrr nude ■ law," ityf Montesquieu, 
" that HI aecuMd petum ■himlil not be con- 
demned mihnut hring hearil - this provn 
Uui a cwittary pnwtku piekiiilrd iii parti- 



Could 
„. Iritboutthinkiii? 
of btfru de eaeket and the adimouti'iition of 
(he police, luch as it was in hit time 
htlrc de cachet might be defined to be 
order to punieh witliout any proof fof a fact 
a^nat which there is no lau'. 

It WBi in Francia and at Vcniee that this 
abuse reigned with the greatest violence. 
Thoe two governments, in other respects 
moderate, hsve calumniated themselves bj' 
this foolery. They exposed themselves lo 
impulatioaH uRen fklse, and to the reaction 
of terror; for these precautions themselves, 
by insiHring sJuni, created danger. Behave 
yourself well, it is said, and the government 
will not be your enemy. But how may 1 
assure myself of tliis ? [ am hnted by the 
mininer, or by his valet, or by his valet's 
valet. If I aro not hated to-day, 1 may be 
to-morrow, or some other day — and 1 may 
be taken lur another person -, it is not upon 
my conduct that I depend, but upon the opi- 
nion of men more powerfiil thui me. Under 
Louis XV,, icttm de caehel were on article 
of commerce. If (his could happen under a 
government which passed for gentle, what 
would it be in countries where moiracra are 
less civilized ? 

In default of justice and humanity, it seems 
to me thut the pride of governments oURht 
to suffice for the abolition of these remains 
of barbarity. 

Lettra de raehti may have been esta- 
blished under the veil of maxims of state : 
at the present day, (his pretence ho* lost it< 
magic The first thought which presents it- 
self to (he mind is that of the incsfHuaty and 



This is another head of poli 

lUnate otiices, no less applicable to 
monarchies thuu lo mixed govem- 
[nenta. If the sovereign consider himst'lf 
interested in remaining independent of tha 
laws, he is not interested in eommunii 
this same independence to all his agenli 

The laws which limit subordinate officers- 
in the exerdse of their power, may be dis- 
tinguished into two clawes : — To the Srat 
belong those which limit the causes with re- 
gard Xo which they are permitted to enerdse 
certain powers ; to the second, those which 
determine the formalities with which they 
shall exercise them. Th»« coiuei and then 
fotmatiiiei ought to be all speeilieBlly enu- 
merated in the body of the law ; this being 
done, the subjects ought to be informed that 
these ore the causes, and these the only causea, 
for which an attack can be legally made tipon 
their security, their property, their honour- 
Hence the first law with wMeh a great codu 
ought to be begun, should be a general law 
of liberty — a law which should mtrain 
delegated powers, and limit their excrdse to 
certain particulsr 



Such was the intention of Magna Cherta, 
and such would have been its effect, without 
that unfortunate indeterminate expression) 
" Lex lerrte," Sic. ; an imaginary law, which 
spreads uncertainly over the whole ; because, 
by unceasingly referring to the custom of ; 
■ndent Umcs. examples and authorities have ' 
been sought among the abuses which it wa* ' 
intended to prevent. 

12. EUablUh the Right of Attoeiatitm ; that 
U to soy, o/ AiscoMiei of ike Cilheiu 
fur the uprenaion of their lentimeHtt 
and their aishei upon the public mea- 

Among the rights that a nation ought to 
reserve to itself, when it institutes a govern- 
ment, this is (he principal, at being tbe found- 
ation of every other. However, it is almost 
useless expressly to mention it here : the 
people who possess it. need not lo be told lo 
preserve it : and those who do not possess it^ 
have little hope of obtaining it i for what i( 
there which can induce their chiefs to give 



1 
I 



At first sight, this righ 
• This does not exlenil to ■ 



ch. sxi.] precautions against abuse opauthoritt. 

would appear incompatible wilti government, 
and I allow, tluit to conaiiler the rigbt sb t 
means of repressing government would be 
absurd and eontradictory : but the rase is 
very diflerent. Iftbe slighlest net of violence 
be committed by one or many of the members 
of tbe aesoritttion, punieb them as if it had 
been commitleil by any other individual. If 
jaa find tbat you want the power to punish 
them, it is a proof tbat the asaocialio 
luade such progress as it could not have 
without just rau»e ; bdeed, that it is n 
«ril, or that it is a necesBsry evil. I suppose 
tbat the government possess a public force, 
ta organiied authority, everywhere. If, then, 
these associations have become so strong as 
to intimidate it in the midst of all i(s legulat 
somrces of power — if it have not formed aa- 
aodations on its own side, though it poasesa 
■uch superior means for establishing them, it 
ia an infallible ugn that the calm and re- 
flectiDg judgment of the naliun is in opposi- 
tion to such govenunent. This being settled. 
what reason can be offered for continuing in 
tbe ttme stale — for not satisfying the public 
wish? 1 cannot li nil any. Without doubt, a 
nation, being composed of men. is not iulal- 
Uble : a nation, as well as its chie6, may be 
deceived as to its true intf resta ; nothing is 
more certain : but if the great majority of a 
nation be found on one side, and its govern- 
ment OQ the other, may it not be presumed, 
in the lint instance, that this general discon- 
t«Dt is Eouoded upon real grievances ? 

Far from beiug causes of insurrection, I 
consider associations aa the most powerful 
means of preventing tbis evil. Insucreciions 
are the convulsious of wealcness, which finds 
strength in the moments of despair. They 
•re the efforts of men who have not been 
permitted to eiprest their feelings, or whose 
projeeta could not bave succeeded, had they 
been known — of conspirators, who, being 
opposed to the genentt feelings of the people. 
Ban onlf succeed by surprise and violence. 
Thoae who frame them can therefore only 
hope Cir success by means of force ; but those 
who cmn believe that the people are on their 
lid* — those who can Batter Ibi-m^elves with 
the hopes of triumph through the influence 
of public opinion, — why should ihey employ 
violence? whyshould they expose tbemaelves 
to manifest danger without utility ? I am 
therefore persuaded, that men who have full 
libecty of associating, and who can do to 
under the protection of the laws, will never 
have recourse to insurrection, except in those 
rats and untortunate case*, in which rebellion 
U become nueessary. Whether associations 
are permitted or prohibited, rebellions will 



The associations which were openly formed 
in Ireland, in 1T80, produced no evil, but 
acrved rather to maintain tranquillity and se- 
Voi-I. 



half civilized, v 

I even believe tbat assodations might b» 
permitted, and become one of the principal 
means of government, in the most absolute 
monarcbieB. These kinds of states are more 
tormented than others by revolts and ridnga; 
every thing is done by sudden movements : 
assodatiouB would prevent disorders. If the 
subjects of the Roman empire bad been in 
the habit of association, the empire and tbe 
life of the emperor would not bave been 
continually sold by auction by the prxtorian 

Associations, however, cannot be permitted 
to slaves : too much injustice has been done 
them, not to afford re«son to taar every evil 
from their ignorance or their resentment. It 
is not in the West Indies, it is not in Mexico, 
tbat tbe people may be armed and permitted 
to ossodate ; but there are countries in Eu- 
rope in which this strong and generous policy 
might be set up. 

It must also be acknowledged, that there 
is a degree of ignorance which renders associa- 
tions ^ngerous: this proves that ignorance 
is a great evil, and not that associations are 
not a great good. Besides, this measure itself 
may serveasanantidnteagunst its ill effects : 
in proportion aa on association gains in ei- 
tent, being formed in security, all its bases 
are discovered ; the public is enlightened ; the 
government eniploysevery meansin 
nating the knowledge oflacts, anddi 
errors ; freedom and instructian jom nana 
in band ; freedom &cilitaics the progma of 
knowledge, and the progress of knowledgs 
repreises the wanderings of freedom, 

1 know not bow tbe establishment oFthis 
right can give uneasiness to the government 
There is no one which does not fear tbe peo- 
ple, which does not consider it necessary to 
consult their wishes, and to accommodate 
itself to their opinions: (he most despotiE 
are the most timid. What sultan is so quiet, 
so secure in the exercise of his power, aa 
the king of England? The janissaries and 
the populace make tbe seraglio irenible: io 
London, the voice of tlie people is heard 
in legitimate assemblies 1 in Constantinople, 
it speaks in oulmges: in London, the peo- 
' speak by petitions; at Constantinople, b; 



The cose of Poland may he presented ■■ 
an objection, in which associations produced 
to many evils: but this is deceptive; the as- 
Bodatiuns were produced by anarchy, and did ' 
not produce it. Besides, in speaking of this 
menns as a restraint upon govemmente, ra 
established government is supposed — a me- 
dicine, and nut the ilaily food, is spoksl o£ 

I observe again, that even in the stMM in 
which this right e. ' 
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arisf, invhicl) it will be proper, 
to suspend, but to regulate it* eiiena»«. mi 
■Wlute uid inflexible rule is not requisite in 
ILis respect. We hnve mod, in the course 
of the iMt war, the British Parliament re- 
Miaining the right of ajierabling ; iiot allow- 
ing political unious. till the object bad been 
piibliety announced, and lanctioned by the 
magitlnitvs. who possessed the power of dis- 
solving' ibem; and these restrictions taking 
place at the same time that the dtizens were 
called upon to form military bodies for the 
de&iice of the state, and whilst the govern- 
ment announced the noblest confidence m 
the gener^ spirit of the nation. When theee 
restraints ceased, every thing remained in the 
same conditian; it might have beeniupposed 
that tbe restrictive Iftw continued. It was 
because a people, secure of its rights, envoys 
them with moderation and tranquillity: if it 
abuse them, it is because it is doubtfiil of 
them : piedpitation is the eOect of fear. 

CHAPTER XXII. 



The general result of the principles which 
have been laid down tn relation to penal le- 
giilation, present a bnppy prospect and well- 
founded hopes of reducing the number ol 
crimes, and mitigating punishments. This 
subject at first only presents to the mind 
sombre images of auifering and terror ; but 
in conMdcring this class of evils, these doleful 
sentiments soon^ve place to gentle and con- 
soling sentiments, when it is discovered that 
the hesTtof manhasnot within it any original 
and incurable perversity; that tbe multipli- 
city of offencea arises only from errors in le- 
ftisintion, easy to be reformed ; and that even 
the evil which results from them is capable of 
beinc repaired in many ways. 

The gre»t problem in penal legislation is — 
I . To reduce as much as possible all the 
evil of oflences to that which a pecuniary 
compensation will cure ; 2. To throw the 
expense of tliis cure upon the authurs of the 
evil, and. in their de^ult, upon the public. 
tVhat may be done in this respect goes &r 
beyond what is imagined at the first glance. 
The term cure is employed, the individual 
or community injured being considered under 
the characler of an invalid, wbo has suffered 
from a crime. The comparison is just, and 
indicates the most suitable procedu 
out mingling with them popular passioi 
the antipatWes which the ideas of crii 
too apt to awaken among legislators. 
Thereare three prindpal sources of i 
— -- -enmity — rapacity. 

to which incontinence g^vea 
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be applied, in certain esses, to seduction. 
and even to conjugal infidelity ; but it never 
cures that portion of the evil which conuits 
in the attack upon the honour and peace of 
bmilies. 

It may be observed, that in opposition to 
other offences, whose evil effects are more 
;ly arrested the more completely they *re 
pubUshed, the offences of incontinence only 
become hurtful when made public. Thus s 
good citizen, who would esteem it a duty to 
publish an act of fraud, would take cure to 
conceal a secret fault arising from love. To 
leave a fraud undetected, is to became an 
accomplice in its success. To publish, in 
open day, an unknown weakness, is to do an 
injury without compensation: since it hice* 
rates the sensibiUty of those who arc held 
up to shame, and repurs nothing. I reckon 
among the establishments which do honour 
to the humanity of our age, the secret asy- 
lums for accouchements, and hospitals for 
foundlings, which have so of^en prevented 
the evil effects of deapaif, by covering with 
the shades of mystery the consequences of a 
transient wandering. The rigour which rise* 
up against this indulgence is founded upon a 
fitlse principle. 

The crimes to which enmity gives Wrth 
are often such, that a compensation in money 
cannot be applied to them. Even ihts com- 
pensation, when it can be applied, is rarely 
complete: it cannot undo what is done i it 
cannot restore a limb which ia lost ; it can- 
not restore a son to his lather, a father to his 
family : but it may act upon tlie condition ol 
the party injured : it may furnish him with a 
lot of good, in conaideration of a lot of evil j 
and in balancing the account of his prospe- 
rity, place an item upon the lavourable side, 
to balance an item upon the disadvantageous 
side. 

The most essential observation vrith respect 
to these offences is, that they are dally dimi- 
nishing, from the progress of dviliiation. It 
ia wonderfiil to observe, among tbe greater 
number of European states', how few crimes 
are produced by the angry passions so natu- 
ral to man. and so violent in the infancy ef 
sodety. How noble an object of emulation 
for those tardy governments, which have not 
yet attained this degree of police, andamonc 
whom the sword of justice has not yet vao- 
quished the stilettoes of revenge ! 

But the inexhaustible source of crimes ia 
TajKicitg. Here la an enemy alwaya active, 
always ready to seice all advantages — against 
whom it ia necessary to wage continual war. 
This war demands tactics, whose particular 
principles have been much misunderstood. 

Bo indulgent to this passion, so long as it 
confines itself (» attaching yon by peaceful 




CONCLUSION OP 1 

tach yuurself to taking awaj' all the 
aDJUBt profit that it niakES ; becooie aevcre 
with regard to it, in proportian a it carries on 
its enterprises openly — when it has recourse 
M tbreata and violence. Still, however, re- 
serve means of additional severity, when it 
giTe* w«y to Btrocities, such aa murder and 
incendiarism. It is in the pn^cr maiiageinent 
of these gradations, that the art of penal te. 
gialation consitt:. 

It must never he forgotten, that all penal 
police consists in ■ choice uf evils. The wi«e 
administrator of punishmenle will alvrayshave 
the balance in his bunds ; and in his zeal for 
the exclusion of email oflences, will not im- 
prudently give birth to greater ones. Death 
is almost always a remedy which is rot ne- 
cessary, or which is inefficacious : it is not 
nereseary with respect to those whom an 
inferior punishment may deter from crime — 
whom simple imprisonment am restrain Irom 
it ; it is not efficacious with respect to those 
who precipitate themselves upon it, so to 
speak, as an asylum against despair. The 
policy of the legislator who punishes every 
thing with death, resembles the pusillanimity 
of the child who crushes the insect which 
he dares not look upon. But if the circum- 
stances of society — if the frequency of a great 
crime, require the employment of this ter- 
rible punishment, dare, without aggravating 
the torments of death itself, to give to it a 
more formidable aspect than that of nature ; 
surround it with mournful accessaries — the 
emblems of crime, and the pomp of tragic 
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Be hard, however, to be convinced of the 
necessity of putting any one to death. By 
■voiding it as a punishment, you will also 
prevent its occurrence as a crime. When a 
man is placed between two crimes, it is im- 
portant to give bim a sensible interest not to 
commit the greater. It is proper, in a word, 
to convert the assassin into a pickpocket; 
that is to say, to give him a reason for pre- 
ferring the crime which can be repwred. to 
that which camiot be repaired. 

Everything which can be repaired is no- 
thing. Everything which may be compen- 
sated by apecuniary forfeiture, is almoat a* 
Don-eiiiteDt as if it had never eastfd ; for if 
the injured individual always receive an 
valent compcTuntion, theijarm caused by the 
rrime ceases entirely, or is reduced t 

The desirable object is, that the fiinda for 
compensation on account of crimes should be 
ijrawn from the mass of delinquents tbem- 
•elrea ^ either from the goods they have ac- 
quired, or from labour imposed on them. II 
this were the case, security would be thein- 
wparablc cooipanion of innocence, and sorrou 
and anguish would only be the portion of the 
4isturtKrs of the social order. Such i 



point of perfection which should be aimed at, 
though there may be no hope of attaining 
it hut by degrees, and hy continued efforts. 
The goal is pointed out: the happiness of 
reaching it will he the reward of an enlight- 
ened and persevering administration. 

During the insujficiency of this source, it 

proper to draw compensation, cither from 
the public treasure or private insurances. 

The imperfection of our laws is very evi- 
dent, under this point of view. Has a crime 
been committed? those who have suffered 
by it, either in their person or their fcirtune, 
are abandoned to their evil condition. The 
sodety which they have contributed to main- 
tun, and which ought to protect them, owes 
them, however, an indemnity, when its pro- 
tection has not been effectual. 

When an individual has prosecuted a cri- 
minal at his own expense, even in his own 
cause, he is no less a defender of the state 
than he who fights sgunst foreign enemies : 
the losses he experiences in defending the 
atAte ought to he compensated at the public 

But when an innocent person has suffered 
from an error of the tribunals.— when he baa 
been arrested, detuned, rendered suspected. 
condemned to all the anxieties of a trial and 
a long captivity, it is not only on his own 
account, hut on account of justice itself, 
that he ought to receive an indemnity. In- 
stituted for the redress of wrongs, is it deti- 
rable that the wrongs they perpetrate should 
be without redress? 

GoverTimeuls have not provided for efther 
of these indemnities. In England some vo- 
luntary associations have been formed to 
supply tbem. If the institution of assurance* 
be good in a single case, it is good In all, un- 
der the precautions requisite for the preven- 
tion of negligence and fraud. 

to all funds, public and private. They may 
diminish the utility of assurances, without 
destroying it. Shall no fruit-trees be culti- 
vated, because the crop may be destroyed by 



■ Assurance is good, because the auurer is 
prepared to sustain the loss, and contiders the 
pranium he has received as the equivalent R> 
(he lUk which he rum. 

But this lemedv Is imperfect in Itself, because 
itlsalwayineccsiary to pay the premium, vhich 
ii a ceitam Idh, In order to guarantee one's self 
against an uncertain loss. In this point of view, 
it is to be desired chat all unforeseen lostei which 
can bll upon individuals without theii fault, 
were covered at the public expense. The greater 
the number of contributors, the less scnSLblc is 
the loss for each one. 

Il must he Dlwerved on the other side, thai a 

than the funds of ininviduals. Losses which 
fall directly upon individuals give the greatest 

possible forct to the motives to vigilance and 
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a thoiMMid wddeBts? Basks of piety hava 
siiooeeded in many oountriea. An establiah- 
ment of thU kin^ fonoMd in London in the 
middle of tlie past century, &iled at its oora- 
menoement, from the unfaithfalneae of its 
directors; and this robbery has left a preju- 
dice, wludi has hindered all other attempts 
of this kind. According to the same logic, 
it might be proved that ships are bad war 
machines, beowse the Royal George, whose 
port-holes were left open, sunk whilst at 
anchor. 

iliitn'asictf against crimes might have two 
objects : — I. To create a fund for the indem- 
nification of parties injured, in case the de- 
linquent were unknown or insolvent ; 2. To 
defray, in Uie first instance, the expenses of 
judicial prosecution ; and might even be ex- 
tended, in fiivour of the poor, to causes purely 
civiL 

But the method of settling these indemni- 
ties would be foreign to the present subject : 
it has been treated of elsewhere. I ccoifine 
myself here to an enunciation of the general 
result of this work : It is. That hy g9od law$ 
mimo»i aU crime$ wtay h€ reduced to acts which 
mmf be repmired hjf c timpU pecwuary cosi- 
peaeatiom ; and that, when this is the case, 
ike evil arieiag from erimes may he wuide id- 
wioet entireljf to eemee. 

This result, simply aimouiioed, does not at 



first strike the imagjnatioii : it is necesaarr 
to meditate upon it, in order to perceive all 
its importance and solidity. The brilBsBt 
society of the world cannot be interested by 
a formula almost arithmeticsl: it is to states- 
men that it is presented as a subject for 
consideration; and it belongs to them to 
judge of it. 

The sdenee, whose foundations we have 
explored, can only please those elevated 
minds with whom the puUic good is a pas- 
sion. This is not a subversive and shuffling 
policy, which prides itself upon dandestine 
projects— whidi builds its glory upon misfor- 
tunes — which beholds the prosperity of one 
nation in the abasement of another, and mis- 
takes the convulsions of government for the 
conceptions of genius. It has reference to 
the greatest interests of humanity — to the 
art ii forming the manners and diaracters of 
nations — to the means of insuring the high- 
est degree of security to individual — and of 
deriving results equally advantageous from 
different forms of government. Sudi is the 
object of this noble and generous political 
science, which seeks only to be known — 
which desires nothing exclusive — and whidi 
knows no more certain method of perpetu- 
ating its benefits, than sharing them among all 
the great fiunily of nations. 



